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REPORT  OF  CASES 

IK  THE 

Court  of  Common  Pleas. 


TRINITY  TERM,  29  YIC.  (1865.) 


Present  : 

The  Hon.  William  Buell  Richards,  C.  J. 
“ “ Adam  Wilson,  J. 

“ “ John  Wilson,  J. 


Diamond  v.  McAnnany. 

Building  contract — Extras — Right  to  recover  for — Condition  precedent. 

A building  contract,  for  the  erection  of  a church,  according  to  certain 
plans  and  specifications,  contained  a proviso,  that  if  defendants  should 
at  any  time  be  desirous  of  making  any  alterations  or  additions  in  the 
erection  or  execution  of  the  church,  or  other  works  thereunto  apper- 
taining, plaintiff  should  erect,  complete,  make  and  execute  the  church 
or  other  works,  with  such  alterations  and  additions  as  plaintiff  or  one 
S.  should  direct,  by  writing  under  his  or  their  hand. 

Certain  extra  work  was  done  at  the  desire  of  the  defendants,  though  such 
desire  was  not  expressed  in  writing  under  their  hand. 

Held , that  plaintiff  was  entitled  to  recover  for  the  extra  work,  for  the 
contract  did  not  provide  that  no  such  work  was  to  be  allowed  or  paid 
for,  unless  ordered  in  writing,  which  loould  have  prevented  the  plaintiff’s 
recovering,  but  merely  that  plaintiff  was  bound  to  execute  such  extra 
work  as  defendants  or  S.  should  direct  in  writing  to  be  done. 

Certain  other  work,  also  claimed  as  extras,  was  contained  in  the  addenda , 
which  were  annexed  in  the  specifications  before  plaintiff  signed  the 
contract. 

Held,  that  such  work  was  included  in  the  contract  and  could  not  be  al- 
lowed as  extras. 

The  first  count  of  the  declaration  set  out  a covenant 
entered  into  on  8th  January,  1864,  by  defendants  to  pay 
plaintiff  $2,200  for  the  erection  and  completion  of  Christ’s 
Church  in  Belleville,  according  to  the  plans  and  specifica- 
tions of  Augustus  T.  Stapely  ; and  defendants  covenanted 
that  for  any  work  that  plaintiff  should  do  on  the  church, 
either  by  way  of  alteration  or  addition,  differing  from,  or 
1 16,  u.  c.  c.  p. 
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over  and  above  that  mentioned  in  the  plans  and  specifica- 
tions prepared  by  Stapely,  which  the  defendants,  or  Stapely, 
or  the  surveyor  of  the  works  for  the  time  being,  should  from 
time  to  time  direct  under  his  or  their  hands,  and  to  the  sa- 
tisfaction of  Stapely  or  other  architect,  they  would  pay 
the  plaintiff,  in  addition  to  the  $2,200,  such  sum  as  Stapely 
should  determine  should  be  paid  therefor;  and  in  case 
plaintiff  was  dissatisfied  with  Stapely’s  valuation,  and  a dis- 
pute should  arise  thereon,  then  the  plaintiffs  should  choose 
one  arbitrator  and  the  defendants  another,  who  should  settle 
the  dispute ; but  if  they  disagreed,  they  should  appoint  a 
third  person  as  umpire,  whose  award  should  be  final.  The 
plaintiff  then  averred  that  he  had  built  the  church, and  made 
many  and  expensive  alterations  and  additions  to  the  plans 
and  specifications,  in  pursuance  of  directions  as  aforesaid, 
in  and  to  the  church,  of  value  to  entitle  him  to  more  than 
the  sum  of  $2,200  ; and  though  defendants  had  paid  the 
original  contract  price,  they  had  not  paid  for  such  altera- 
tions and  additions  ; that  the  said  Stapely  made  a valuation 
and  fixed  a price  upon  such  alterations  and  additions,  with 
which  the  plaintiff  found  fault  and  was  dissatisfied,  and, 
therefore,  the  plaintiff  notified  defendant  of  the  dissatisfac- 
tion and  dispute  arising  out  of  the  valuation  fixed  by  Stapely 
as  aforesaid, and  appointed  an  arbitrator  for  him  the  plaintiff, 
to  value  such  altered  and  additional  work,  and  a time  and 
place  for  so  doing,  of  which  defendants  had  notice  long 
before  the  commencement  of  the  action  ; yet  defendants 
refused  to  appoint  an  arbitrator  on  their  part,  or  to  cause 
completion  of  the  whole  work,  including  the  altere  d and 
additional  work,  the  defendants  by  writing,  dated  24tli  De- 
cember, 1864,  agreed  to  accept  all  the  work,  whether  done 
under  the  contract  or  outside, its  terms,  as  satisfactory,  and 
stipulated  thereby  that  there  should  be  no  claim  made  by 
the  defendants  for  any  damages  for  delay  in  not  completing 
tfie  work  within  a given  time.  The  plaintiff  then  averred 
the  performance  of  all  conditions  precedent,  and  that  the 
time  had  elapsed  to  enable  the  plaintiff  to  maintain  the 
action,  yet  defendants  had  not  paid  the  sum  fixed  by  Stapely 
for  the  additional  and  extra  work,  nor  the  value  of  such 
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work,  or  any  part  thereof,  nor  had  they  appointed  an  arbi- 
trator as  aforesaid. 

The  second  count  stated  that  defendants  were  indebted  to 
plaintiff  for  money  payable  for  work  done  and  materials  for 
the  same  provided  by  plaintiff  for  defendants,  and  at  their 
request ; and  the  plaintiff  claimed  $1,000. 

The  defendants  pleaded,  to  first  count  of  the  declaration, 
non  est  factum. 

2.  To  the  1st  count,  that  plaintiff  did  not  make  the  alte 
rations  and  additions  in  the  building  in  the  first  count  men 
tioned,  or  any  of  them. 

8.  To  the  first  count,  that  plaintiff  did  not  appoint  and 
give  notice  to  defendants  of  the  appointment  of  an  arbitra- 
tor as  in  the  first  count  mentioned. 

4.  To  the  first  count,  that  the  deed  was,  amongst  others, 
subject  to  the  condition,  that  if  they  should  at  any  time  be 
desirous  of  making  any  alterations  or  additions  in  the  erec- 
tion or  execution  of  the  church,  or  other  works  thereto 
appertaining,  in  such  case  the  plaintiff  should  erect,  com- 
plete and  execute  the  said  church,  or  the  works  or  appur- 
tenances, with  such  alterations  and  additions  as  defendants, 
or  A.  T.  Stapely,  or  other  surveyor,  should  from  time  to 
time  direct,  by  writing  under  his  or  their  hands ; and  the 
sums  of  money  to  be  paid  or  allowed  between  the  parties  in 
respect  of  such  alterations  and  additions,  in  addition  to  the 
original  price,  should  be  settled  and  ascertained  by  Stapely, 
or  some  other  such  surveyor,  whose  determination  should  be 
final ; and  that  such  alterations  anil  additions,  if  any  such 
were  made,  were  not  directed  to  be  made  in  writing  under 
the  hand  of  Stapely,  or  other  surveyor,  or  of  the  defendants; 
nor  was  any  price,  to  be  paid  or  allowed  therefor,  fixed ; by 
reason  whereof  the  said  supposed  alterations  and  additions 
formed  part  of  the  original  contract  work  so  agreed  to  be 
done. 

5.  To  the  residue  of  the  declaration,  never  indebted. 

6.  For  a second  plea  to  the  residue  of  the  declaration, 
payment. 

7.  For  a third  plea  to  the  residue  of  the  declaration,  set 
off  on  the  common  counts. 


12 


TRINITY  TERM,  29  VIC.  1865. 


The  plaintiff  joined  issue  on  all  the  pleas  except  the  4th 
and  7th. 

To  the  4th  he  demurred;  and  to  the  seventh  he  replied, 
that  he  was  not  indebted  as  in  the  plea  alleged. 

The  cause  was  taken  down  for  trial  at  the  last  Spring 
Assizes  for  the  county  of  Hastings,  before  Mr.  Justice 
Adam  Wilson,  and  after  a protracted  investigation  into  the 
facts,  according  to  the  finding  of  the  jury  and  the  evidence, 
it  was  understood  the  verdict  was  to  be  entered  for  the  de- 
fendants on  the  issues  to  the  first  count  of  the  declaration. 

As  to  the  second  count,  the  verdict  was  for  the  plaintiff, 
damages  $404  54. 

The  contest  at  the  trial  related  principally  to  the  glazing, 
the  gallery,  the  painting,  and  staining.  The  plaintiff  con- 
tended that  the  glhss  was  not  in  the  specifications,  and  was 
not  to  be  furnished  by  him.  The  judge  ruled,  and  the 
jury  found  against  him  on  that. 

As  to  the  gallery,  the  defendants  contended  : 1st.  That 
there  was  no  order  in  writing  under  the  hands  of  defen- 
dants or  any  of  them,  or  of  the  architect,  to  do  this  work, 
and  therefore  it  was  not  extra  work  under  the  contract ; or, 
if  it  was,  that  Stapely  had  fixed  the  price  plaintiff  ought  to 
receive  for  it,  and  under  the  contract  he  could  not  recover 
any  more ; and  that,  substituting  the  gallery  for  the  steeple, 
the  work  done  was  not  really  worth  more  than  Stapely  had 
allowed  for  it. 

As  to  the  painting  and  staining,  plaintiff  contended  it 
was  not  included  in  the  plans  and  specifications  when  he 
tendered  for  the  work  or  executed  the  contract,  and  he  was 
not  bound  to  do  that  work  by  the  contract. 

The  defendants  contended,  on  the  contrary,  and  offered 
very  strong  evidence  to  shew,  that  the  addenda , in  which 
the  painting  and  staining  were  specificially  mentioned,  were 
added  to  the  specifications  before  the  contract  was  signed, 
and  these  addenda  were  signed  by  the  defendant  himself, 
as  the  specifications  referred  to  in  the  contract. 

Of  the  pisputed  items,  the  jury  found  for  plain- 


tiff, for  the  gallery $250 

And  for  pain  aining  200 


$450 
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And  there  were  some  other  small  items  on  either  side,  which 
reduced  these  amounts  to  $404  54 ; but  these  two  were  the 
principal  items  in  dispute. 

The  defendants  contended  that  Stapely’s  valuation  of  atf 
the  extra  or  additional  work  was  binding,  and  that  what  he 
had  not  ordered  or  approved  of  as  extra  work  was  part  of 
the  original  contract,  for  which  plaintiff  could  not  recover 
at  all  beyond  the  $2,200. 

The  plaintiff,  on  the  contrary,  contended  that  the  written 
memorandum  of  prices  and  work  made  out  by  Stapely  was 
evidence  to  shew  he  had  ordered  the  extra  work,  and  that 
plaintiff  was  entitled  to  recover  the  value  mentioned  by 
Stapely  in  that  memorandum,  produced  at  the  trial,  and 
more  in  fact,  because  the  work  was  worth  more ; that  the 
extra  work  was  not  in  truth  within  the  contract  at  all,  but 
was  work  done  by  the  plaintiff  by  direction  of  defendants, 
and  he  was  entitled  to  its  full  value. 

The  following  is  a somewhat  full  abstract  of  the  important 
parts  of  the  agreement  proved  at  the  trial,  which  was  dated 
the  1st  of  January,  1864,  and  recited  that  defendants  were 
owners  of  a certain  lot  of  land  described,  on  which  they 
were  desirous  of  erecting  a church  according  to  the  eleva- 
tions, plans,  and  specifications,  prepared  for  that  purpose 
by  Augustus  J.  Stapely,  and  under  his  directions  and  to  his 
satisfaction,  or  that  of  the  architect  for  the  time  being 
which  plans  and  specifications  were  marked,  &c.,  and  were 
signed  by  the  parties  and  contained  in  the  schedule  thereunto 
annexed.  It  further  recited  that  plaintiff  had  proposed  to 
erect,  finish,  and  complete  the  church,  and  to  make  and 
execute  all  other  work  mentioned  and  specified  in  the  said 
plans  and  specifications,  within  the  time  limited  and  accord- 
ing to  the  stipulations  and  agreements  therein  contained, 
or  $2,200,  which  proposals  defendants  had  agreed  to  accept. 
The  plaintiff  had  covenanted  with  defendants  to  erect  the 
church,  with  the  appurtenances,  according  to  the  said  plans, 
elevations  and  specifications,  under  the  direction  and  to  the 
satisfaction  of  Stapely,  and  to  complete  the  same  in  manner 
aforesaid,  accordidgto  the  true  intent  and  meaning  of  those 
presents,  on  or  before  the  1st  of  November  then  next : and 
if  not  so  completed  by  that  day,  plaintiff  should  pay  de- 
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fendants  $20  a week  for  every  week  after  the  church 
remained  unfinished  : Provided  always,  in  case  the  parties 
of  the  third  part  [defendants] , or  their  architect,  should 
require  any  extra  or  additional  work  to  be  done,  if  such 
delay  caused  further  loss  of  time,  the  plaintiff  should  not 
for  the  delay  so  caused  pay  the  £5  a week;  and  the  defen- 
dants, in  consideration  of  the  works  so  agreed  to  be  done, 
covenanted  to  pay,  on  the  certificate  of  the  architect  for  the 
same,  $2,200  in  the  manner  mentioned,  and  the  balance  was 
to  be  paid  in  three  months  after  the  works  had  been  com- 
pleted to  the  satisfaction  of  Stapely,  and  he  should  have 
certified  to  defendants  that  the  works  had  been  completed 
to  his  satisfaction  : Provided  always , it  ivas  further  agreed 
that  if  defendants  should  at  any  time  be  desirous  of  making 
any  alterations  or  additions  in  the  erection  or  execution  of 
the  church,  or  other  works  thereto  appertaining,  the  plaintiff 
should  erect,  complete,  make  and  execute  the  church  or  other 
ivorks,  with  such  alterations  and  additions  as  the  plaintiff 
or  Stapely  should,  from  time  to  time,  direct  by  writing 
under  his  or  their  hands,  and  to  the  satisfaction  of  the  said 
Stapely;  and  the  sum  or  sums  of  money  to  be  paid  or 
allowed  between  the  parties  in  respect  of  such  alterations 
and  additions,  in  addition  to  the  original  price,  should  be 
settled  and  ascertained  by  Stapely,  whose  determination 
should  be  final : Provided  that  no  such  alteration  or  addi- 
tion should  release  any  of  the  parties  thereto  from  the 
performance  of  the  agreement  as  far  as  related  to  other 
parts  of  the  said  church  and  appurtenances. 

It  was  also  proved  in  a subsequent  paragraph,  not  imme- 
diately following  the  above,  that  in  case  of  any  dispute 
arising  out  of  the  contract,  or  in  case  either  party  was  dis- 
satisfied with  the  decision  or  award  of  the  architect  in 
respect  of  the  work  or|value  thereof  above  mentioned,  then 
such  dispute  or  disputes  should  be  settled  by  arbitration, 
each  party  to  chose  one  arbritator ; and  in  case  of  their 
being  unable  to  agree  by  reason  of  a difference  of  opinion, 
the  arbitrators  so  chosen  to  elect  an  umpire,  and  the  award 
of  the  arbitrators  or  umpire  was  to  be  final  and  conclusive 
between  the  parties. 
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There  were  other  special  provisions  in  the  contract,  nor 
touching  the  questions  in  dispute  between  the  parties,  which 
it  is  not  necessary  to  transcribe  ; such  as  cleaning  away  the 
rubbish  from  the  church  after  it  was  finished,  the  propor- 
tion of  money  that  should  be  advanced  from  time  to  time 
as  the  work  progressed,  the  person  who  was  to  be  employed 
to  do  the  plastering,  the  taking  of  any  necessary  materials 
at  a fair  value  from  any  of'  the  subscribers  to  the  church,  &c. 

In  Easter  Term  last,  Wallbridge,  Q.C.,  obtained  a rule 
nisi  for  a new  trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  and  the  judge’s  charge  ; and  for 
the  perverseness  of  the  jury  ; and  for  excessive  damages  ; 
and  that  the  contract  shewed  that  the  work,  before  it  could 
be  termed  extra  work,  or  work  beyond  that  agreed  to  be 
done,  must  first  have  been  directed  to  be  done  in  writing, 
and  that  the  price  should  also  have  been  stated  therein, 
and  the  same  should  have  been  under  the  hands  of  the 
defendants  or  of  the  surveyor,  whereas  no  such  writing 
was  shewn  or  proved  at  the  trial. 

That  no  proof  was  offered  of  any  express  order  having 
been  given  to  do  the  work  sued  for,  and  the  same  must 
therefore  be  taken  to  have  been  done  under  the  contract,  as 
part  of  the  extra  work  contracted  for. 

That  the  extra  work  proved  was  proven  to  have  been 
over  paid. 

That  the  contract  should  afford  the  measure  of  payment, 
when  the  work  done  could  be  traced  in  it;  and  that  the  jury 
paid  no  regard  to  it,  or  to  the  judge’s  charge  thereon. 

That  the  jury  were  perverse  in  disregarding  the  evidence, 
the  judge’s  charge,  and  the  parties  rights  under  the  con- 
tract, and  that  the  amount  allowed  for  painting,  staining 
and  varnishing  was  excessive. 

That  no  action  at  law  would  lie  for  not  appointing  an 
arbitrator,  or  not  leaving  a case  to  arbitrators  not  named  in 
a submission  without  costs. 

This  rule  was  enlarged  until  the  present  term,  when  Dia- 
mond and  Jellett  shewed  cause. 

They  cited  Addison  on  Contracts,  5 Ed.  1045  ; Street  v. 
Bigby,  6 Ves.  Jr.  814;  Russell  on  Awards,  67;  Batterbuvy , 
v.  Vyse,  11  W.  R.  891 ; Logan  v.  Shanahan  et  al,  12  U.  C. 
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15 ; Ladd  v.  Baden , 10  U.  C.  295  ; Scott  v.  Corporation  of 
Liverpool , 27  L.  J.  Ch.  641. 

W allbridge,  Q.C. , contra,  cited  Lamprell  v.  Bellericay 
Union , 3 Ex.  288;  Tattersall  v.  Groote,  2 B.  & P.  132; 

v.  Rigby,  6 Yes.  Jr.  818,  819  ; Bullen  & Leake’s  Prece- 
dents, 483  ; Lovelock  v.  King,  1 Moo.  & Rob.  60  ; Westwood 
Y.  Secretary  of  State  for  India,  7 L.  T.  N.  S.  736 ; Russell 
v.  Sa  Da  Bandeira,  13  C.  B.  N.  S.  249;  S.  C.  7 L,  T.  N.  S. 
804. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  the  verdict,  as  to  the  issues  on  the  first  count  of  the 
declaration,  will  be  for  the  defendants,  we  see  no  practical 
use  in  taking  up  our  time  in  considering  the  demurrer  to 
the  fourth  plea.  If  the  parties -desire  it,  that  plea  may  be 
struck  out  of  the  record  as  being  of  no  use  in  the  cause. 

There  is  no  question  arising  in  this  suit,  as  I understand, 
with  regard  to  the  contract  proper  for  building  the  church. 
Though  plaintiff  did  not  finish  the  building  by  the  time 
mentioned  in  the  contract,  the  defendants  took  it  off  his 
hands,  agreeng  not  to  exact  any  compensation  from  plain- 
tiff for  the  delay  in  the  finishing  the  building.  The  only 
point  really  in  dispute,  as  I understand  it,  is  the  extra  work. 
The  price  for  building  the  church  proper  has  been  paid,  and 
if  the  plaintiff  be  entitled  to  anything,  it  is  for  the  extras. 
The  defendants  object  to  the  extras,  because  by  the  contract 
the  extras  were  directed  to  be  made  or  done  by  writing,  and 
their  value  was  to  be  settled  by  the  architect,  and  there  was 
no  direction  in  writing  to  do  extras ; therefore  what  was  done 
was  not  an  extra,  but  only  a completion  of  the  contract, 
under  the  agreement ; that  the  only  way  the  defendants 
could  under  the  contract  order  an  extra  was  in  writing, 
and  not  having  done  so,  whatever  the  plaintiff  did  was  not 
by  their  order;  and  if  not  by  their  order,  plaintiff  was  not 
entitled  to  pay  for  it.  Even  if  the  plaintiff  was  entitled  to 
day  he  has  received  the  full  value  of  all  he  did,  not  only 
according  to  the  certificate  of  the  architect,  but  according 
to  its  actual  value  as  shewn  by  the  evidence. 

The  defendants  further  contended  that  the  painting  and 
staining  were  done  under  the  specifications,  and  therefore 
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plaintiff  was  not  entitled  to  recover  that  in  any  view  of 
the  case. 

The  only  part  of  the  contract  referring  to  the  mode  of 
doing  the  extra  work, [and  how  the  defendants  might  compel 
plaintiff  to  do  it,  is  in  the  paragraph  of  the  contract  above 
abstracted,  in  which  a portion  is  italicised.  Does  it  follow 
from  this  part  of  the  contract  that  the  defendants  and  the 
plaintiff  might  not  agree  to  have  extra  work  done,  without 
its  being  directed  to  be  done  in  writing,  signed  by  the 
defendants,  or  some  one  of  them,  or  their  architect  ? The 
defendants  and  the  plaintiff  were  individuals  capable  of 
making  a contract  if  they  thought  proper.  There  was  no 
law  requiring  them  to  contract  in  writing  because  they  were 
engaged  in  building  a church,  and  the  only  thing  that  could 
prevent  their  making  an  oral  contract  about  it  would  be 
the  agreement  now  under  discussion.  To  decide  whether 
the  stipulations  referred  to  in  this  agreement  prevented  the 
making  of  such  a bargain,  it  is  better  to  refer  to  the  decided 
cases  to  see  what  language  the  courts  have  held  amounts 
to  conditions  precedent,  to  be  observed  before  a contractor 
could  sue  or  recover  for  extras. 

In  Westwood  v.  The  Secretary  of  State  for  India , decided 
in  the  Court  of  Queen’s  Bench  for  England,  and  reported 
in  7 L.  T.  N.  S.  at  page  786,  the  point  turned  on  the  ques- 
tion, whether  the  ascertaining  of  the  value  of  certain  extra 
work  under  the  contract  was  a condition  precedent  to  the 
plaintiff’s  recovery ; and  the  court  held,  under  the  eleventh 
clause  of  the  contract,  which  was  for  building  an  iron  tug, 
that  it  was.  The  eleventh  clause  provided,  “ That  the 
consulting  engineer  might  m&ke  additions  to  or  deductions 
from  the  works,  as  he  might  think  proper,  and  to  make 
such  alterations  and  deviations  as  he  might  judge  expe- 
dient during  the  progress  of  the  work  ; and  if  by  reason 
thereof  he  shall  consider  it  necessary  to  extend  the  time  of 
the  completion  of  the  tug,  such  extension  shall  be  given  in 
writing  under  his  hand,  or  otherwise  the  time  of  comple- 
tion shall  not  be  deemed  to  be  extended ; and  the  value  of 
all  such  additions,  deductions,  alterations  and  deviations 
shall  be  ascertained  and  added  to,  or  deducted  from  the 
amount  of  the  contract  price,  as  the  case  may  require ; but 
2 16  u.  c.,  c.p. 
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the  said  Secretary  of  State  shall  not  be  liable  for  any  such 
additions,  alterations  or  deviations,  unless  the  instructions- 
for  the  same  shall  have  been  given  in  writing  under  the 
hand  of  the  consulting  engineer  for  the  time  being;  and  it 
is  agreed  that  such  additions  shall  in  no  way  annul  or  in- 
validate the  contract.” 

In  Scot  v.  The  Corporation  of  Liverpool,  (28  L.  J.  N.  S. 
Chy.  280,)  the  plaintiff  contracted  to  perform  certain  works 
for  the  defendants,  who  agreed  to  pay  for  them  in  the  manner 
specified  in  the  contract.  Then  followed  a proviso,  that 
“no  sum  should  be  considered  due,  nor  should  the  plaintiff 
make  any  claim  on  an  account  of  work  executed  by  him, 
unless  the  engineer  of  the  corporation  should  certify.”  It; 
was  held  the  plaintiff  could  not  file  a bill  for  an  account, 
not  having  obtained  the  certificate  of  the  engineer. 

In  Scott  Russell  v.  Sa  Da  Bandeira , also  in  1868,  in 
C.  B.  in  England,  reported  in  7 L.  T.  N.  S.  865,  there  were 
certain  claims  as  to  extra  work  done  on  a ship,  which  was- 
being  built  for  the  Portuguese  government  by  the  plaintiff. 

One  clause  of  ths  agreement  read,  that  “ it  was  expressly 
agreed  that  the  purchase  money  was  inclusive  of  all  charges 
for  the  said  ship,  furnished  and  fitted  perfectly  in  every 
respect;  and  that  no  charges  should  be  demanded  for  extras* 
but  any  addition  which  might  be  made  by  order  in  writing 
of  Admiral  Sartorious,  as  an  extra  or  extras,  should  be  paid 
for  at  a price  to  be  previously  agreed  upon  in  writing.” 

Under  this  provision  of  the  contract  the  court  held  that 
the  plaintiff  could  not  recover  for  extras  during  the  time  the 
ship  was  in  course  of  construction,  the  agreement  being 
“ extras  and  additions  to  be  paid  for,”  if  Admiral  Sarto- 
rious gave  an  order  in  writing  at  a fixed  price  for  them. 

Thames  Iron  Works  Company  v.  Royal  Mail  Steam 
Packet  Company , (81  L.  J.  C.  P.  168,  8 Jur.  N.  S.  100). 
Plaintiffs  contracted  under  seal  to  build  a ship  for  defen- 
dants upon  the  terms,  that  “ if  at  any  time  before  or  after 
the  completion  of  the  vessel,  any  alterations  should  be 
required  by  the  defendants,  such  alterations  should  not  be 
made  by  the  plaintiffs  unless  on  the  authority  of  a letter 
signed  by  the  secretary  of  defendants,  stating  that  the  court 
of  directors  had  directed  such  alterations  to  be  made.”  In 
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a second  count  of  the  declaration  plaintiffs  averred  they  had 
performed  extra  works  on  the  ship,  and  that  defendants  had 
discharged  plaintiffs  from  the  stipulation  that  required  the 
authority  of  a letter  signed  by  the  secretary  to  make  the  alter- 
ations. Plea,  that  the  discharge  in  the  second  count  was  not. 
by  deed.  Eeplication  to  plea,  on  equitable  grounds, that  the 
defendants  by  parol  had  authorised,  and  without  any  letter- 
signed  by  defendants’  secretary,  and  that  plaintiff  had  made 
the  alterations  directed,  required,  and  authorised  by  defen- 
dants ; that  the  defendants  had  used  the  ship  and  enjoyed 
the  same  with  the  alterations ; that  by  reason  of  the  premises 
plaintiffs  were  in  equity  discharged  by  the  defendants  from 
the  stipulation  in  the  count  mentioned.  Held,  a bad  repli- 
cation. 

In  the  case  of  Lamprell  v.  Bellericay  Union , (B  Ex.  288,) 
the  agreement  to  build  a workhouse  for  the  Union  was  more 
like  the  one  proved  on  the  trial  of  this  cause  in  many  of  its 
provisions.  It  provided  that,  if  defendants  or  the  architects 
should  think  proper  to  make  any  alterations  in  the  works 
before  they  were  completed,  the  architects  should  give  the 
plaintiff  written  instructions  signed  by  them  for  such  alter- 
ations, additions,  or  omissions;  but  the  plaintiff  should  not 
be  considered  as  having  authority  for  the  same  without  such 
written  instructions  signed  by  the  architects;  and  the  amount 
of  the  alterations  should  be  ascertained  by  the  architects  and 
allowed  for  agreeably  to  their  valuation.  In  providing  for 
the  payment  the  contract  stated  that  the  remaining  25  per 
cent.,  together  with  the  balance  of  the  amount  to  be  paid 
for  building  the  workhouse,  &c.,  and  also  the  value  of  the 
works  estimated  by  the  contractors  above  the  amount  of 
the  contract,  should  be  paid  plaintiff  within  thirty  days  of 
the  completion  of  the  contract. 

The  contract  further  provided,  that  in  the  event  of  the 
architects  requiring  any  alterations  whatever  in  the  contract^ 
whether  by  way  of  additions  to  or  omissions  from  the  works, 
the  value  o f such  alterations  or  allowance  for  omissions 
should  be  ascertained  by  admeasurements  by  the  architects  ; 
and  in  case  such  value  or  allowance  should  not  be  agreed  to 
by  plaintiff,  then  he  might  call  in  another  surveyor  ; and  if 
the  surveyor  and  the  architects  should  disagree,  then  the 
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same  was  to  be  finally  decided  by  an  umpire.  Under  this 
contract  moneys  were  advanced  to  the  plaintiff,  on  the  certifi- 
cate of  the  surveyors,  beyond  the  amount  of  the  contract, 
and  which  covered  work  not  directed  by  the  architects  in 
writing  to  be  done.  The  architects,  after  the  work  was  done, 
certified  to  over  £8000  beyond  the  contract  price  ; and 
although  they  did  not  give  the  order  for  the  extra  work 
before  it  was  done,  yet,  having  directed  it  to  be  done  ver- 
bally, they  afterwards  ratified  it  in  writing. 

In  giving  judgment,  Baron  Bolph,  (now  Lord  Cranworth), 
L.  C.,  said  : “It  was  suggested  at  the  bar,  'that,  though  for 
want  of  written  instructions,  the  plaintiff  might  have  no 
remedy  under  the  deed,  yet,  as  the  defendants  had  accepted 
the  additional  works,  and  so  had  the  full  benefit  of  them,  the 
plaintiff  had  a right  to  be  paid  on  a quantum  meruit,  inde- 
pendently of  the  deed  ; and  Lucas  v.  Goodwin,  (8  Bing.  N.  C. 
737,)  was  relied  on.  But  there  the  defendant  was  an  indivi- 
dual capable  of  making  a new  contract  by  parol,  as  he  might 
think  fit ; whereas  here  the  defendants  are  a corporate  body, 
incapable  of  contracting  otherwise  than  by  deed.  * * * 

In  the  case  of  a building  contract,  entered  into  by  an  indi- 
vidual, the  plaintiff’s  argument  might  be  well  founded.” 
He  then  argues  at  length,  putting  a case  where  the  party, 
being  an  individual,  could  contract  without  doing  so  by  deed, 
evidently  implying  that  if  the  defendants  could  have  so  con- 
tracted, plaintiff  would  have  been  entitled  to  recover. 

Chief  Justice  Earl,  in  Scott  Russell  v.  Sa  Da  Bandeira, 
in  commenting  on  the  case  in  3 Exchequer,  says  : “ The 
case  of  the  Bellericay  Union  was  rather  to  the  effect  that 
the  corporation  could  not  make  a contract,  so  as  to  be  liable 
in  assumpsit.” 

I consider  the  case  against  the  Bellericay  Union  a strong 
one  in  favour  of  the  plaintiff ; for  Baron  Rolph’s  judgment 
evidently  points  to  the  recovery  of  the  plaintiff  in  that  suit, 
had  the  defendants  not  been  a corporation,  so  that  no  im- 
plied promise  could  arise  from  their  servants  or  agents 
having  ordered  the  work  to  be  done,  though  they  had  taken 
possession  of  it  and  enjoyed  the  benefit  ol  the  expenditure 
of  the  time  and  money  of  the  plaintiff.  Now  the  provision 
in  the  contract  between  the  parties  to  this  suit,  in  reference 
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to  alterations  and  extra  work,  as  I read  it,  is,  that  the  plaintiff 
shall  be  bound  to  execute  such  work  and  make  such  altera- 
tion as  defendants  or  their  architect,  by  written  directions, 
require  him  to  make.  When  the  alterations  or  extra  work 
are  done  under  those  written  directions,  the  contract  provides 
how  its  value  is  to  be  ascertained.  But  the  contract  does 
not  say  that  no  extra  work  is  to  be  allowed  or  paid  for 
unless  so  ordered  and  certified  to,  as  many  of  the  contracts 
from  which  I have  quoted  do  in  effect  provide.  If  the  par- 
ties have  protected  themselves  by  such  an  agreement,  it 
would  have  been  the  duty  of  the  court  to  enforce  it,  how- 
ever hard  it  might  have  borne  on  either  of  the  parties. 

Now,  from  the  evidence  at  the  trial,  there  can  be  no 
doubt  that  the  defendants  and  their  architect  did  desire  to 
have  a gallery  erected  in  the  church.  This  was  not  pro- 
vided for  in  the  specification  or  the  contract,  and  was 
clearly  work  extra  or  beyond  the  contract.  The  defendants’ 
architect  said  that  the  steeple  not  being  built  being  omitted,, 
the  plaintiff  would  be  fairly  indemnified  by  receiving  a 
certain  sum  : the  jury,  after  hearing  the  evidence,  found  as 
to  that  a much  larger  sum.  If  the  architect  had  not  allowed 
any  thing  for  the  building  of  this  gallery,  supposing  it  to 
be  worth  more  than  the  building  of  the  steeple  to  the 
church , and  it  had  been  built  by  defendants’  request,  as 
there  seems  to  be  no  doubt  it  was,  then,  if  defendants  had 
taken  the  proceeds  of  the  labour  and  money  of  plaintiff, 
and  enjoyed  the  benefit  of  it  without  giving  anything  in 
return,  that  would  be  unjust,  and  the  decided  cases  do  not 
go  to  the  extent  of  working  out  such  injustice. 

I admit,  when  the  contract  is  express,  that  no  extras 
shall  be  paid  for  unless  ordered  in  a particular  way,  that, 
as  a condition  precedent  to  a plaintiff’s  recovering  for 
them,  he  must  shew  that  they  were  so  ordered  and  allowed  ; 
for  the  courts  will  carry  out  this  agreement  so  made  on  the 
broad  principle  that  when  parties  so  contract  that  is  what 
they  mean.  But  when  no  such  contract  is  made,  and  a 
contractor  is  employed  to  do  some  work  not  in  his  contract, 
and  the  defendant  receives  the  benefit  of,  and  actually  takes 
possession  of  and  enjoys  such  work,  then  the  law  implies  a 
promise  to  pay  for  it  what  it  is  really  worth.  It  is  true 
the  mere  taking  possession  of  a house  that  a man  owns. 
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/which  a contractor  has  not  finished  in  time  according  to  his 
•contract,  or  may  not  be  able  to  finish  at  all ; or  when  the 
contractor,  without  authority  so  to  do,  makes  changes  and 
additions  to  the  work  not  authorised  by  the  owner ; taking 
possession  of  his  own  property  under  such  circumstances 
will  not  raise  an  implied  promise  to  pay  for  what  the  con- 
tractor may  have  done  and  the  owner  never  ordered, 
according  to  the  case  of  Munro  v.  Butt,  (8  E.  & JB.  738). 
But  that,  I apprehend,  is  a very  different  case  from  the  one 
before  us. 

On  the  whole,  then,  I think  that  notwithstanding  this 
contract  between  the  parties,  the  plaintiff  is  entitled  to 
recover  for  work  done  at  the  defendants’  request  beyond  the 
contract,  when  such  request  was  not  made  in  writing  signed 
by  the  defendants  or  their  architect.  I am  also  of  opinion 
that  there  was  ample  evidence  that  they  all  desired  the 
erection  of  the  gallery,  which  is  not  stipulated  for  in  the 
•contract,  and  the  finding  of  the  jury  as  to  the  value  of  this 
item  alone  would  seem  to  account  for  the  difference  in  the 
value  of  the  work  as  estimated  for  by  the  defendants’  archi- 
tect and  the  amount  of  the  verdict,  except  as  to  the  paint- 
ing and  staining. 

I think  there  was  evidence  to  go  to  the  jury  to  warrant 
their  verdict  as  to  the  value  of  the  gallery,  and,  perhaps, 
some  of  the  other  claims  allowed  to  plaintiff. 

With  regard  to  the  painting  and  staining,  they  are  in  the 
addenda  to  the  specifications,  and  if  those  addenda  were 
.annexed  to  and  formed  part  of  the  specifications  when 
plaintiff  entered  intq  the  contract,  these  two  items,  on 
which  the  jury  found  for  the  plaintiff  to  the  extent  of  $200, 
were  introduced  into  it,  and  ought  not  to  be  allowed  as 
extras. 

The  evidence  largely  preponderated  in  favour  of  the 
•defendants  on  this  point,  and  I- think  the  jury  ought  not  to 
have  found  against  them  on  it.  Unless  the  plaintiff  is  pre- 
pared to  reduce  his  verdict  by  $200  on  the  second  count  of 
the  declaration,  with  an  order  to  allow  him  full  costs  of  suit, 
and  a verdict  to  be  entered  for  the  defendant  as  to  the  issues 
on  the  first  count  of  the  declaration,  there  must  be  a new 
trial  and  without  costs. 


Buie  accordingly. 


Fisher  y.  Berry. 


Deduction  from  price  agreed  upon — Liquidated  damages — Admissibility  in 

evidence. 

An  agreement  in  writing,  by  which  plaintiff  undertook  to  do  for  defen- 
dant certain  work  therein  specified,  contained  the  following  clause : “The 
whole  of  the  works  to  be  completed,  and  the  mill  in  good  running  order, 
by  the  15th  of  April  next,  under  a penalty  of  ten  dollars  per  day  from 
that  day  until  completion,  as  and  for  liquidated  damages,  and  to  be 
deducted  from  the  price  to  be  paid  for  such  work.” 

Held,  that  the  ten  dollars  per  day  was  not  a penalty,  in  the  technical  sense 
of  the  term,  requiring  an  assessment  to  fix  the  precise  sum  at  which  each 
day’s  delay  shuold  be  estimated,  but  a liquidated  sum  to  be  paid  in  the 
event  provided  against. 

Held,  also,  that  it  was  not  necessary  to  plead  the  right  to  make  this  deduc- 
tion, but  that  as  a deductionit  was  admissible  in  evidence,  under  the  plea 
of  non  assumpsit,  in  determining  the  amount  of  the  plaintiff’s  right  to 
compensation. 

This  action  was  brought  on  an  agreement  in  writing,  by 
which  the  plaintiff  was  to  repair  and  restore  the  stone  build- 
ing on  the  property  of  the  defendant,  at  Portsmouth,  to  erect 
a.  saw-mill  in  such  building,  and  to  remove  the  engine  and 
boiler  of  the  plaintiff  from  Kingston  to  Portsmouth,  and  to 
put  them  and  the  saw-mill  in  good  working  order,  and  in  a 
solid  and  substantial  manner,  and  to  the  satisfaction  and 
approval  of  George  Davidson,  or  other  person  appointed  by 
the  defendant,  for  $2,000. 

The  agreement  contained  the  following  clause:  “The 
whole  of  the  works  to  be  completed,  and  the  mill  in  good 
running  order,  by  the  15th  of  April  next,  under  a penalty  of 
$10  per  day  from  that  day  until  completion,  as  and  for  liqui- 
dated damages,  and  to  be  deducted  from  the  price  to  be  paid 
for  such  work.” 

The  agreement  provided,  that  any  repairs  or  connecting 
pipes  required  for  the  boiler  or  engine  were  to  be  done  by 
the  defendant,  and  that  he  was  to  advance  money,  as  the 
work  went  on,  not  exceeding  $1,500. 

The  declaration  alleged  that  the  defendant  excused  and 
prevented  the  plaintiff  from  completing  the  work  by  reason 
of  divers  repairs  not  having  been  made  to  the  boiler  by  the 
defendant,  as  required  by  the  agreement ; and  by  reason, 
also,  of  certain  materials  required  to  have  been  furnished  by 
the  defendant,  not  having  been  furnished  ; and  that,  except 
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as  aforesaid,  the  plaintiff  performed  all  matters  on  his  part 
to  be  performed.  The  common  counts  were  also  added. 

The  defendant  pleaded : 

1.  That  he  did  not  promise. 

2.  That  the  plaintiff  did  not  complete  the  work  at  the 
time  and  in  the  manner  agreed  upon,  and  he  was  not  excused 
or  prevented  as  alleged. 

8.  Payment. 

4.  Set-off,  for  goods  sold  and  delivered,  for  money  paid, 
and  for  work  and  materials. 

Upon  these  pleas  issue  was  joined. 

The  cause  was  tried  at  the  last  Kingston  Assizes.  The 
jury  must  have  found  that  the  plaintiff  did  prove  the  excuse 
or  prevention  alleged,  and  they  allowed  for  payments  and 
set-off  to  the  defendant  the  sum  of  $1,650  against  the 
$2,000,  and  gave  a verdict  for  the  plaintiff  for  $850. 

The  defendant  contended  at  the  trial  that  he  had  the  right 
to  deduct  at  the  rate  of  $10  per  day,  for  the  forty-three  days 
after  the  15th  of  April,  that  the  work  remained  uncompleted. 

The  learned  judge  ruled  against  the  allowance. 

In  Easter  Term  last,  James  McLennan  obtained  a rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a new  trial  granted,  on  the  grounds : 

1.  That  the  verdict  was  contrary  to  law  and  evidence,  the 
plaintiff  having  been  paid  in  full  before  the  action. 

2.  The  misdirection  of  the  learned  judge,  in  telling  the 
jury  not  to  take  into  consideration  the  stipulation  in  the  con- 
tract providing  for  a deduction  on  account  of  delay  in  com- 
pleting the  works,  and  in  ruling  that  on  the  pleadings  such  a 
claim  was  not  admissible  in  evidence. 

Sir  Henry  Smith,  Q.C.,  now  shewed  cause. — There  should 
have  been  a special  plea  to  entitle  the  defendant  to  give  evi- 
dence of  the  $10  per  day : Gaskin  v.  Wales,  9 U.  C.  C.  P. 
814.  This  claim  is  not  a liquidated  sum,  but  a penalty ; for 
while  the  total  is  to  be  computed  by  the  number  of  days,  and 
the  days  are  uncertain,  the  amount  must  be  uncertain  too  : 
Fletcher  v.  Ihjche,  2 T.  P.  32. 

The  jury  having  found  the  excuse  and  prevention  by  the 
defendant  to  have  been  proved  disentitles  the  defendant  to 
the  benefit  of  this  claim  for  the  period  the  excuse  and  pre- 
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yention  lasted:  Mayne  on  Damages,  68  : Sainter  v.  Fergu 
son,  7 C.  B.  716;  McIntosh  v.  The  Midland  Counties 
Railway  Co.,  14  M.  & W.  548. 

McLennan , contra. — The  agreement  is,  that  the  sum  in 
question  shall  be  deducted,  and  not  as  in  some  cases,  that 
the  party  shall  forfeit  and  pay  the  amount  in  addition  to  the 
right  of  deduction:  Duckworth  v.  Alison,  1 M.  & W.  412; 
and  if  the  defendant  cannot  get  the  benefit  as  a deduction , 
he  may  not  be  able  to  make  the  plaintiff  pay  it  in  another 
action. 

In  Chapel  v.  Hicks,  4 Tyr.  48,  S.  C.  2 Cr.  & M.  214,  the 
inferiority  of  the  work  was  allowed  to  be  given  in  evidence 
on  a judgment  by  default.  In  Turner  v.  Diaper,  2 M.  & G. 
241,  the  defendant  was  allowed  the  benefit  of  a sum  he  had 
paid  to  finish  the  plaintiff’s  work,  without  pleading  it.  He 
also  referred  to  Chitty  on  Pleading,  7th  ed.  124;  Bamford 
v.  Harris,  1 Starkie,  848;  Cleworth  v.  Bickford,  7 M.  & 
W.  814;  Newton  v.  Forster,  12  M.  &.  W.  772;  McIntosh 
v.  The  Midland  Counties  Railway  Co.,  14  M.  & W.  548; 
Legge  v.  Harlock,  12  Q.  B.  1015;  Thornhill  v.  Neats , 8 C. 
B.  N.  S.  881  ; Mayne  on  Damages,  48. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  think  the  sum  of  $10  per  day  is  not  a penalty  in  the 
technical  meaning  of  the  term,  requiring  an  assessment  to  fix 
the  precise  sum  at  which  each  day’s  delay  should  be  estimated 
but  a liquidated  sum  to  be  paid  in  the  event  provided  for. 

The  term  penalty  will  not  prevent  the  amount  being 
considered  as  a liquidated  sum,  if  the  court  think  that  the 
latter  construction  is  the  true  one  to  be  placed  upon  the 
agreement : Gilmour  v.  Hall,  (10  U.  C.  Q.  B.  809) ; Sainter 
v.  Ferguson,  (7  C.  B.  716);  nor  will  the  term  “liquidated 
damages,”  although  accompanied  with  the  declaration  that 
the  sum  shall  not  be  a penalty,  prevent  the  court  from  treat- 
ing it  as  a penalty,  if  the  circumstances  shew  the  sum  claimed 
is  to  cover  one  of  several  acts  of  different  degrees  of  im- 
portance, or  the  payment  of  a smaller  sum  of  money  i 
Kemble  v.  j Barren,  (6  Bing.  14). 

The  agreement,  that  the  number  of  days  claimed  should 
“ be  deducted  from  the  price  to  be  paid  for  the  work,”  reduces- 
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the  plaintiff’s  demand  by  the  amount  of  such  deduction ; it 
is  not  properly  a set  off,  which  is  a counter  claim  arising  t° 
the  defendant  quite  unconnected  with  the  plaintiff’s  demand 
Green  y.  Farmer , (4  Bur.  6221);  it  is  a charge  which  makes 
the  plaintiff’s  claim  so  much  the  less:  it  is  an  allowance 
which  the  defendant  has  the  right  to  make  out  of  the  very 
sum  demanded,  and  is  it  not  in  the  nature  of  a cross  demand 
or  mutual  debt:  Dale  v.  Sollet,  (4  Bur.  2188,)  and  Cliitty 
on  Pig.  before  cited,  are  to  the  same  effect. 

In  Duckworth  y.  Alison,  Parke,  B.,  said  in  a case  like  the 
present,  “We  all  think  this  power  of  deducting  the  penalty 
from  the  contract  price  was  an  additional  power  : the  defend- 
ant had  a double  remedy,  either  to  set  it  off  as  a payment, 
or  deduct  it  from  the  contract  price;”  and  in  cnoCrthle  v. 
Bickford,  Lord  Abinger,  C.  B.,  thought  a defence  of  such  a 
nature  as  this  amounted  to  the  general  issue. 

In  Fletcher  v.  Dyc/ie,  and  in  Legge  v.  Harlock  this  defence 
was  pleaded  as  a set  off,  and  in  Macintosh  v.  The  Midland 
R-  Co.  and  Thornhill  v.  Neats  it  was  pleaded  by  way  of 
deduction  and  retainer. 

In  these  cases  in  which  the  defendant  is  premitted  to  shew 
the  inferiority  of  the  work,  or  goods,  or  services  which  are 
sued  for,  in  mitigation  of  damages,  as  in  Street  v.  Blay,  (2 
B.  & Ad.  456,)  and  the  multitude  of  other  cases  which  have 
since  followed  it,  it  is  for  the  purpose  of  avoiding  circuity  of 
.action;  and  it  is  said  in  the  last  mentioned  case,  “There  is 
no  hardships  in  such  a defence  being  allowed,  as  the  plaintiff 
ought  to  be  able  to  prove  a compliance  with  his  warranty, 
which  is  part  of  the  consideration  for  the  specific  price  agreed 
by  the  defendant  to  be  paid;”  and  it  is  also  said  in  Mondel 
v.  Steele , (8  M.  & W.  871,)  “that  it  is  competent  for  the 
defendant  in  such  cases  not  to  set  off,  by  a proceeding  in  the 
nature  of  a cross  action,  the  damage  he  has  sustained  by 
llie  breach  of  contract,  but  simply  to  defend  himself  by 
shewing  how  much  less  the  subject  matter  was  worth  by 
reason  of  the  abatement  or  deduction  from  the  plaintiff’s 
demand  is  obtained  under  non-assumpsit,  or  upon  an  as- 
sessment of  damages,  and  not  by  way  of  plea. 
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In  that  other  class  of  cases  where  the  plaintiff  has  not 
done  the  whole  work  he  agreed  to  do,  and  the  defendant  has 
done  a portion  of  it  at  his  own  expense,  as  in  Turner  v. 
Diaper,  an<jl  Newton  v.  Forster,  the  defendant  may  give 
such  evidence  under  non-assumpsit,  because,  as  to  that 
amount,  “ he  never  was  indebted : ” it  is  not  a cross  demand : 
it  is,  as  Alderson,  B.,  put  it,  “ if  you  find  the  cloth  for  your 
coat,  the  tailor  has  no  right  to  charge  you  for  it;  ” and  so  it 
would  be  admissable  for  the  same  reason  in  reduction  of 
damages  on  an  assessment. 

But  both  such  classes  are  different  from  those  first  men- 
tioned, where  the  plaintiff  has  performed  his  work,  or  has 
delivered  the  goods  contracted  for,  and  has  engaged,  as  a 
part  of  his  contract,  that  in  case  of  and  for  failure  to  perform 
it  in  time,  he  will  pay  to  and  the  defendant  may  deduct  from 
the  plaintiff’s  demand  a particular  sum  in  satisfaction  of 
the  default. 

This  would  seem  to  be  made  properly  the  subject  of  a 
defence  by  plea,  as  it  was  so  treated  in  the  cases  before 
mentioned,  than  of  a defence  in  mitigation  of  damages. 

If  this  provision  can  be  read  as  an  agreement  by  the 
plaintiff,  that  in  a certain  event  his  work  shall  be  valued  at 
so  much  less  than  the  full  price,  just  as  if  he  said,  “I  will 
charge  you  $100  if  I do  the  work  by  the  1st  of  January, 
but  only  $80  if  I shall  not  do  it  by  that  time,”  then  we 
think  the  defendant  could,  in  an  action  on  this  contract,  shew 
under  the  plea  of  non-assumpsit,  or  on  an  assessment  of 
damages,  that  the  work  was  not  done  by  the  1st  of  January, 
and  that  the  plaintiff  was  not,  therefore,  entitled  to  the 
$100  claimed,  but  only  to  the  lesser  sum. 

We  have  felt  much  doubt  whether  this  was  the  proper 
construction  of  such  a clause,  because  it  does  seem  more  like 
a payment  or  a cross  demand,  which  could  be  set  off,  than 
a mere  deduction  or  abatement  to  be  made  against  the  plain- 
tiff’s demand,  as  in  the  case  of  inferiority  in  value  of  goods 
supplied,  and  cases  of  that  nature. 

That  an  action  can  be  maintained  for  such  deduction  does 
not  remove  our  doubt,  because  an  action  may  also  be  brought 
for  an  inferiority  in  value. 
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Our  doubt  arises  from  the  rule  which  provides,  that  “non- 
assumpsit  shall  be  a denial  of  the  express  contract  alleged, 
or  of  the  matters  of  fact  from  which  the  contract  may  be 
implied  by  law.” 

If  the  right  to  deduct  be  read  as  before  stated,  then  this 
ground  of  defence  will  be  a denial  of  the  contract  alleged. 

In  Le  Loir  v.  Bristow , (4  Camp.  184,)  the  plaintiff  sued 
for  wages : the  defendant  pleaded  the  general  issue,  with  a 
notice  of  set  off:  the  defence  was,  that  the  plaintiff  was  to 
pay  whatever  was  entrusted  to  his  care  and  was  lost  through 
his  negligence,  and  that  articles  of  greater  value  than  his 
wages  had  been  lost  by  the  plaintiff’s  negligence. 

Lord  Ellenborough,  C.  J.,  said:  “The  value  of  these 
articles  is  not  the  subject  of  set  off;  but  if  the  agreement 
be  proved,  that  the  plaintiff  was  to  pay  out  of  his  wages  the 
value  of  such  goods  as  were  lost  by  his  negligence,  this 
would  be  tantamount  to  an  agreement  that  the  wages  should 
be  paid  only  after  deducting  the  value  of  the  things  so  lost, 
which  would  be  a good  defence  under  the  general  issue.” 

It  will  be  observed  that  the  expresion  is,  the  deduction 
was  to  be  “ out  of  the  wages,”  as  in  this  case  to  be  deducted 
“from  the  price  to  be  paid  for  such  work.” 

The  rule  as  to  circuity  of  action  as  forcibly  applies  here 
as  in  the  other  class  of  cases  mentioned,  and  perhaps,  it  is 
upon  that  ground  only  on  which  this  defence  can  be  set  up 
without  a special  plea;  for  there  may  be  no  difference  in 
principle  between  the  qase  of  a deduction  on  the  ground  of 
inferiority  of  value,  where  nothing  is  said  about  an  allowance 
being  made  for  it,  and  a deduction  from  the  price  on  any 
other  account,  when  that  deduction  is  specially  agreed  to  as 
a part  of  the  contract;  just  as  we  presume  there  is  no  differ- 
ence between  a deduction  for  inferiority  in  value  when  noth- 
ing has  been  said  of  it,  and  a deduction  for  such  inferiority 
when  it  has  been  specially  bargained  for. 

According  to  the  best  opinion  we  can  form,  we  think  it 
was  not  necessary  to  plead  the  right  to  make  this  deduction ; 
but  that  as  a deduction  it  was  admissible  in  evidence  in  de- 
termining the  amount  of  the  plaintiff’s  right  to  compensa- 
tion. 
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If  it  were  necessary  to  treat  it  as  a payment,  and  we  think 
a deduction  and  retainer  are  as  much  a payment  as  a set  off, 
made  so  by  consent,  then  there  is  such  a plea  on  the  record. 

We  are  not  satisfied  it  was  obligatory  on  the  defendant  to 
plead  this  deduction  as  a set  off,  or  as  a counter  claim  in 
the  nature  of  a set  off  or  payment.  None  of  the  authorities 
are  against  this  view;  while  there  are  several  of  them,  as 
before  stated,  which,  we  think,  warrant  the  ccmelusion  at 
which  we  have  arrived,  “ that  the  defendant  had  a double 
remedy,  either  to  set  it  off  as  a payment,  or  to  deduct  it 
from  the  contract  price.” 

We  are  not  required  to  say  whether  the  defendant  could 
claim  the  deduction,  if  the  plaintiff  prove  the  averment  in 
the  first  count  of  the  declaration,  that  the  defendant  excused 
and  prevented  him  from  completing  the  work  by  the  time 
fixed;  and  although  we  must  assume  the  plaintiff  did  prove 
this  count,  yet  it  may  have  been  considered  differently  by 
the  jury,  when  the  defendant’s  claim  to  the  $10  a day  was 
withdrawn  from  their  attention. 

We,  therefore,  think  the  case  should  go  again  to  another 
trial. 

Buie  absolute  for  new  trial,  without  costs. 


Becher  v.  Woods. 

Huron  College — Right  to  hold  and  convey  land — 26  Vic.  cli.  31 — Lease  or 
agreement  for  lease — F feet  of  the  word  “ signed”  before  lessor’s  name. 

By  their  act  of  incorporation,  26  Vic.  ch.  31,  “ Huron  College”  is  authorised 
to  take,  hold  and  convey  lands  sold,  given  or  granted  to  it,  provided  that 
such  land  so  held  shall  he  only  such  as  may  be  required  for  the  purposes 
of  college  buildings,  &c. ; and  provided  also,  that  it  may  acquire  any 
other  real  estate  by  gift,  devise  or  bequest,  &c.,  and  hold  the  same  for 
seven  years,  to  revert  to  the  person  from  whom  it  was  acquired  if  not 
disposed  of  within  that  time. 

The  plaintiff  in  ejectment  claimed  as  assignee  of  a mortgage  executed  to 
the  College  in  1864,  and  assigned  by  them  to  him  in  the  same  year  ; and 
it  was  objected  that  they  had  no  power  either  to  take  or  assign  such 
mortgage. 

Held,  that  under  the  first  part  of  the  clause  the  college  could  take  the 
land,  and  if  prevented  from  holding  it  by  the  first  proviso,  that  the 
Crown  only  could  take  advantage  of  their  disability,  and  they  could 
convey  their  defeasible  title. 

Qucei  e,  whether  they  could  not  also  acquire  this  land  under  the  second 
proviso,  the  word  “gift ’’being  often  confounded  with  “grant.”  If 
they  could,  they  had  assigned  to  the  plaintiff  within  seven  years  : and 
m either  view,  therefore,  he  was  entitled  to  recover. 
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Held , also,  that  the  document  set  out  below  was  a lease  and  not  merely  an 

agreement  for  one. 

Held,  also,  that  the  word  “signed”  before  the  lessor’s  name  raised  no 

presumpton  that  the  instrument  was  a copy,  not  the  original . 

This  was  a special  case  in  ejectment  for  the  recovery  of 
the  south  halves  of  lots  numbers  14  and  15,  in  the  1st 
concession  of  Garrick,  except  a strip  37j  links  wide  by  25 
chains  long,  in  which  a verdict  was  taken  for  the  plaintiff 
by  consent,  subject  to  the  opinion  of  the  court. 

The  plaintiff  claimed  title  as  the  assignee  of  a mortgage, 
made  by  Wm.  Irwin,  the  patentee  of  the  land  in  question, 
to  the  Huron  College. 

The  mortgage  was  dated  the  18th  of  February,  1864,  and 
was  made  to  the  Huron  College  and  their  assigns  ; and  the 
assignment  was  the  29th  of  August  following  to  the  plaintiff, 
his  heirs  and  assigns. 

The  defendant  contended  at  the  trial  that  the  College 
had  no  power  to  take  the  mortgage  ; and  if  they  had,,  they 
had  no  power  to  assign  it. 

The  defendant  then  set  up  title  in  himself,  by  a lease 
from  Irwin,  the  patentee,  to  him,  dated  the  24th  of 
February,  1859,  for  a term  of  ten  years.  It  was  executed 
as  follows : 

His 

(Signed)  William  X Irwin.  . [Seal] 

mark. 

The  plaintiff’s  counsel  took  several  exceptions  to  the  lease? 
which  the  court  considered  unimportant.  Another  excep- 
tion taken  was,  that  the  word  “ signed  ” before  the  lessor’s 
name  shewed  the  document  was  a copy,  and  not  an  original 
instrument. 

The  plaintiff  then  put  in  a release  from  the  defendant  to 
Wm.  Irwin,  dated  the  31st  of  July,  1862,  of  50  acres  of 
land,  being  the  south  half  of  lot  number  15  before  mentioned, 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  College  had  power  to  accept  the  mortgage? 

2.  Whether  the  College  had  power  to  assign  it?  and 

3.  Whether  the  document  put  in  by  the  defendant  was 
an  existing  demise? 

The  case  was  argued  in  Easter  term  last. 
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C.  Robinson,  Q.  C.,  for  the  plaintiff. — The  College  was  in- 
corporated by  the  26  Yic.  c.  81,  and  by  sec.  2 of  the  act  the 
mortgage  could  lawfully  be  taken : McDonald  v.  Bank  of 
Upper  Canada , 7 U.  C.  Q.  B.  252  ; The  Municipality  of 
Kinloss  y.  Stauffer , 15  U.  C.  Q.  B.  414. 

The  word  “ Signed”  before  Irwin’s  name  shewed  the  docu- 
ment put  in  by  the  defendant  as  a lease  was  not  an  original 
instrument,  but  a copy  only. 

Robert  A.  Harrison , contra. — As  to  the  incidents  of  a cor- 
poration, Interpretation  Act  of  Canada,  c.  5,  sec.  6,  sub- 
sec. 24. 

The  onus  is  on  the  plaintiff  to  shew  that  the  College  had 
the  power  to  take  the  mortgage  : Gumming  v.  Guess , 2 U. 
C.  Q.  B.  125  ; Ireland  y.  Guess,  3 U.  C.  Q.  B.  220 ; Ireland 
v.  Noble , 3 U.  C.  Q.  B.  235. 

A mere  agreement  for  a mortgage  is  within  the  Mortmain 
act : Alexander  y.  Brame , 30  BeaY.  153  ; Bostock  y.  The 
N.  Staffordshire  R.  Co.,  4 E.  & B.  798;  East  Anglican  R.  Co . 
y.  The  Eastern  Counties  R.  Co.,  11  C.  B.  775 ; NcGregor 
v.  The  Official  Manager  of  the  Dover  d Junction  Co.,  18 
Q.  B.  618 ; Attorney -General  y.  Aspinall,  2 My.  & Cr. 
613. 

A corporation  cannot  convey  land  unless  expressly  empow- 
ered to  do  so:  The  York  d North  Mid.  R.  Co.  v.  The  Queeny 
1 E.  & B.  858  ; Grant  on  Corpus.  131-136. 

The  document  put  in  by  the  defendant  is  a valid  lease. 
“ Signed”  before  the  lessor’s  name  raises  no  presumption 
that  the  document  is  only  a copy. 

Robinson,  in  reply. — As  to  corporations  taking  lands  at 
common  law,  1 Steph.  Corns,  last  ed.  460;  3 Steph.  Corns, 
last  ed.  135. 

A corporation  has  power  to  alien  lands : Angell  on  Corpns. 
1st  ed.  153,  4th  ed.  187. 

By  their  special  act  the  College  has  the  power  to  take  and 
hold  lands.  The  proviso  in  the  act  applies  only  against  hold- 
ing, not  taking  lands ; and  if  the  College  can  take,  it 
continues  to  hold  the  land  until  the  land  is  divested  from  the 
College  by  an  office  found  at  the  suit  of  the  Crown. 
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A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  act  of  incorporation  provides  that  the  College  ‘ ‘ shall 
have  power  to  take  under  any  legal  title  whatsoever,  and  to 
hold  for  the  College,  without  any  further  authority,  license, 
or  letters  of  Mortmain,  all  land  and  property,  moveable  and 
immoveable,  which  may  hereafter  be  sold,  ceded,  exchanged, 
or  granted  to  the  corporation,  or  to  sell,  alienate,  convey,  let, 
or  lease  the  same,  if  need  be  : provided  always,  that  such 
real  estate  so  held  by  the  College  shall  be  such  and  only  such 
as  may  he  required  for  such  purposes  of  College  buildings  and 
offices,  residences  for  the  professors,  tutors,  students  and 
officers,  with  gardens  or  pleasure  ground  pertaining  thereto ; 
provided,  alsQ,  that  the  College  may  acquire  any  other  real 
estate,  or  any  interest  therein,  by  gift,  devise’or  bequest,  if 
made  at  least  six  months  before  the  death  of  the  party 
making  the  same,  and  the  College  may  hold  such  estate  for  a 
period  of  not  more  than  seven  years,  and  the  same  or  any 
portion  thereof,  or  interest  therein,  which  may  not  within 
the  said  period  have  been  alienated  and  disposed  of,  shall 
revert  to  the  party  from  whom  the  same  was  acquired,  his 
heirs  or  other  representative”. 

The  College  may,  therefore,  take  and  hold  all  land  for  the 
purpose  of  College  buildings,  &c.,  as  before  stated ; and  it 
may,  also,  acquire  any  other  real  estate ; that  is,  real  estate 
for  any -other  purpose  than  the  College  buildings,  &c.,  by  gift, 
devise  or  bequest,  if  made  six  months  before  the  death  of  the 
party  making  the  same ; and  may  hold  the  same  for  not 
more  then  seven  years,  subject  to  the  conditions  before  men- 
tioned. 

Under  the  first  part  of  this  enactment,  if  the  College 
acquire  lands  beyond  the  objects  provided  for,  the  estate  will 
pass  to  the  College  ; that  is,  they  will  take  the  land,  and  be 
entitled  to  hold  it  subject  to  the  right  of  the  Crown  to  divest 
them  of  it,  upon  office  found  : Doe  d.  Hayne  v.  Redfern , 12 
East  96  : Doe  d.  Evans  v.  Evans,  5 B.  & C.  587  ; Attorney- 
General  v.  Boivyer,  3 Yes.  728  ; Grant  on  Corporation,  104, 
&c.;  Shelford  on  Mortmain,  10,  and  note. 

Under  the  second  part  of  the  enactment  the  title  acquired 
by  gift,  devise  or  bequest,  passes  to  the  College  indisputably 


BECHER  V.  WOODS. 


33 


for  a term  not  exceeding  seven  years,  with  the  power  of 
disposing  of  it  absolutely  within  that  time,  so  as  to  avoid  any 
claim  to  it  by  the  Crown ; and  if  it  be  not  disposed  of  within 
that  period,  there  is  a reverter  to  the  person  from  whom  the 
land  was  acquired,  but  not  an  escheat  to  the  Crown. 

If  the  word  gift  is  to  be  construed  strictly,  it  may  include 
all  lands  acquired  by  the  College  beyond  the  purposes  of 
College  buildings,  &c. ; for  the  word  gift  is  often  confounded 
with  grant , and  will  pass  things  which  lie  in  livery  as  well  as 
in  grant,  although,  in  its  more  restricted  sense,  it  is  applied 
to  lands  which  are  given  in  tail;  Wood’s  Institute,  10  fo.  ed. 
252;  2 Bl.  Com.  317  ; Shep.  Touch.  127;  Co.  Litt.  301. 

It  has,  also,  the  further  signification  of  the  conveyance 
being  voluntary,  without  the  consideration  of  money  or  blood 
to  support  it. 

It  is  not  necessary  to  say  what  the  meaning  of  this  term 
in  the  statute  is , for  so  far  as  this  action  is  concerned  the 
property  in  question,  if  it  is  to  be  assumed  to  have  been 
conveyed  in  violation  of  the  first  part  of  the  enactment,  has 
not  yet  been  claimed  by  the  Crown  ; and  if  it  come  within 
the  second  part  of  the  enactment,  the  College  has  disposed 
of  it  to  the  plaintiff  within  the  period  of  seven  years  from 
the  time  of  its  acquisition. 

In  either  view,  the  College  title  is  a valid  one  to  sustain 
their  action,  and  we  see  no  sufficient  reason  why  the  plain- 
tiff claiming  under  the  College,  may  not  hold  their  defeas- 
ible title,  in  like  manner  as  they  held  it  before  him. 

The  document  relied  upon  as  a lease  by  the  defendant,  and 
under  which  he  claims  title,  we  think  to  be  a valid  lease.  It 
is  as  follows  : 

“ Drawn  and  dated  Howick,  February  24  1849., 

“Agreement  between  William  Irwin,  Carrick,  of  the 
first  part,  and  John  Woods,  Howick,  of  the  second  part : 
Whereas,  for  the  consideration  of  one  dollar,  I,  William 
Irwin,  do  hereby  agree  to  give  possession  of  my  lots  num- 
bers 14  and  15,  south  halves,  first  concession  of  Carrick,  for 
a term  of  ten  years  to  John  Woods,  the  party  of  the  second 
part.  I am  also  to  allow  him  the  use  of  one  yoke  of  steers 
for  a term  of  one  year.  I am  also  to  give  him  the  lumber 
3 16  u.  c.  c.  p. 
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for  a barn  this  year,  and  lumber  and  nails  for’  a barn  the 
enSuing  year.  I also  bind  myself  to  pay  the  taxes  on  the 
said  lot  for  the  said  five  years  from  the  date  of  this. 

His 

“ (Signed)  William  X Irwin.  [Seal.] 

mark. 

“ Edward  Henry  Woolwich, 

“ Witness  to  both  signatures.” 

“ And  whereas  I,  John  Woods,  in  consideration  of  the 
above  agreement,  do  hereby  agree  and  bind  myself,  at  the 
expiration  of  the  ten  years  agreed  upon  from  the  date  of 
this  instrument,  to  give  quiet  and  peaceable  possession  to 
the  said  William  Irwin,  or  at  his  order,  and  also  agree  not 
to  cut  or  remove  any  pine  timber  other  than  that  required 
for  buildings  or  use;  and  further  I agree  that. I will  place 
no  obstacle  in  the  way  of  the  said  William  Irwin  in  obtain- 
ing immediate  and  quiet  possession  in  the  event  of  my 
leaving  before  the  term  of  years  agreed  on. 

His 

“ John  X Woods.  [Seal.] 

mark. 

Theeffect  of  this  instrument  is  that  the  lessor  gives  posses- 
sion of  the  land  for  ten  years  to  the  defendant  from  the  date 
of  the  agreement , and  the  defendant  agrees  to  give  up 
possession  at  the  end  of  the  ten  years  from  the  same  date, 
which  is  a good  lease. 

The  word  “ signed  ” before  the  lessor’s  name  raises  no 
presumption  that  the  document  is  not  the  original ; but  if  it 
did,  the  actual  execution  of  it  by  the  parties  was  proved. 

The  plaintiff  should,  therefore,  recover  as  to  the  south 
half  of  No.  15,  being  the  50  acres  surrendered  by  the 
defendant ; and  the  defendant  should  have  a verdict  as  to 
the  south  half  of  No.  14. 

The  questions  submitted  to  the  court,  for  the  reasons  given 
are  answered  as  follows  : 

The  College  had  power  to  accept  the  mortgage. 

The  College  had  power  to  assign  the  mortgage. 

And  the  document  put  in  by  the  defendant  is  an  existing 
demise. 
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Buie,  that  postea  be  delivered  to  the  plaintiff  as  to  the 
south  half  of  lot  No.  15  ; and  that  a verdict  be  entered  for 
the  defendant  as  to  the  south  half  of  lot  No.  14. 

Buie  accordingly. 


The  Ontario  Bank  v.  Kerby  et  al. 

Return  of  nulla  bona  to  unexecuted  fi.  fa. — Irreg ulari Consent — Concur- 
rent writs  against  lands  and  goods — Abandonment  of  writs  against  goods — 
Validity  of  ter  its  against  lands. 

Plaintiffs  issued yi.  fas.  goods,  and  on  the  same  day  placed  them  in  the 
hands  of  the  Sheriffs  of  different  counties.  Within  three  weeks  the  writs 
were,  at  the  request  of  the  plaintiff’s  attorney,  and  with  the  consent  o/H., 
one  of  the  defendants,  returned  nulla  bona , the  other  defendant,  as  it  was 
believed,  having  no  goods,  and  the  goods  of  H.  being  claimed  by  another 
in  privity  with  him.  On  the  return  of  these  writs  fi.  fas.  lands  and  alias 
fi.  fas.  goods  were  on  the  same  day  issued  and  placed  in  the  Sheriffs’ 
hands.  Subsequently  the  alias  fi.  fas.  goods  were  withdrawn,  the  fi.  fas. 
lands  being  left  in  the  Sheriffs’  hands. 

Hdclf that  although  the  same  rule  applies  in  the  case  of  two  defendants,  as 
in  the  case  of  one,  that  the  goods  (of  both)  must  be  exhausted  before  the 
lands  are  resorted  to,  and  each  has,  therefore,  as  great  an  interest  in  the 
due  execution  of  a writ  against  the  goods  of  his  co-defendant,  as  against 
his  own,  before  the  lands  are  touched;  yet,  in  this  case,  H.  could  not,  by 
reason  of  his  consent  thereto,  complain  of  the  return  of  nulla  bona  as  to 
himself ; nor  could  he  complain  of  the  same  return  as  to  his  cc-defendant, 
because  the  latter  had  no  goods  which  could  apply  to  the  writs  ; while 
the  latter  could  not  object  to  the  return  as  to  H., because,  it  was  alleged, 
the  goods  of  H,  were  claimed  by  another  under  a title  from  him,  and  it 
was  not  reasonable  that  the  plaintiffs  should  contest  this  claim,  particu- 
larly as  the  property  appeared  to  be  small,  when  there  was  a probablity 
of  realizing  their  claims  by  a sale  of  the  lands  after  the . expiration  of 
the  usual  time. 

Held,  also,  sustaining  Oswaldv.  Rykert,  22  U.  C.  306,  that  the  issuing  of 
the  fi.  fas.  lands  and  alias  fi.  fas  goods  concurrently  was  objectionable; 
but  that  the  latter,  not  having  been  acted  on,  could  be  abandoned,  and 
the  fi.  fas.  lands  retained. 

A return  of  nulla  bona,  where  there  are  goods,  is  only  an  irregularity  to  be 
excepted  to  by  the  defendant,  if  the  plaintiff  is  abusing  the  process  of 
the  court  by  proceeding  against  the  lands  before  having  exhausted  the 

goods. 

Queer e,  whether  the  heir,  devisee, or  other  claimant  under  a deceased  debtor, 
or  any  person  to  be  prejudiced  thereby,  may  not  justly  complain,  if  a 
wrongful  or  conclusive  return  of  nulla  bona  be  made,  while  there  is  a 
sufficiency  of  goods,  and  the  debtor’s  lands  be  seized  to  satisfy  the  debt 
Observations  on  the  inconvenience  of  the  procedure  here,  by  two  writs  of 
execution,  in  order  to  reach  lands,  and  probable  intention  of  5 Geo.  II. 
ch.  7,  with  reference  thereto. 

In  Easter  Term  last,  S.  B.  Freeman,  Q.  C.,  on  behalf  of  the 
Bank  of  British  North  America  and  the  defendant  James 
Hamilton,  (the  application  being  made  in  three  suits  between 
the  same  parties, )-obtained  a rule  in  the  Practice  Court,  calling 
on  the  plainiffs  to  shew  cause  in  this  court,  why  the  respective 
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writs  of  fieri  facias  against  goods,  and  the  respective  writs 
of  fieri  facias  against  lands  in  the  hands  of  the  Sheriffs  of 
the  counties  of  Wentworth,  Grey,  and  Welland,  and  of  the 
United  Counties  of  Huron  and  Bruce,  in  the  above  suits 
respectively,  should  not  be  set  aside  on  the  grounds, as  to  the 
writs  against  lands,  that  no  writs  of fieri  facias  against  goods 
had  been  taken  out  in  the  respective  suits  and  delivered  to 
the  said  Sheriffs,  or  to  the  Sheriffs  of  any  other  counties,  to 
be  executed ; or  had  been  in  any  such  Sheriff’s  hands  to  be 
executed  and  then  returned  according  to  law,  before  the  writs 
against  the  lands  of  the  defendants  had  been  issued  ; and, 
also,  as  to  all  of  the  said  writs,  that  the  writs  against  the 
goods  and  lands  of  the  defendants  in  the  said  suits  respect 
tively  had  been  issued  at  the  same  time,  and  placed  in  the 
respective  Sheriffs’  hands  to  be  executed,  and  were  then  being 
executed  concurrently  ; and,  also,  on  the  ground  that  the 
return  of  nulla  bona  to  the  writs  against  goods  in  the  above 
suits  had  beencollusively, illegally,  and  fraudulently  obtain- 
ed for  the  purpose  of  enabling  the  said  plaintiffs  to  obtain  a 
fraudulent  preference  and  priority  over  the  other  creditors ; 
or  why  some  of  the  said  writs  should  not  be  set  aside  on  the 
grounds  aforesaid,  and  on  grounds  disclosed  in  affidavits  filed. 

The  rule  was  obtained  on  a memoranda,  which  stated  the 
following  facts  : 

The  plaintiffs  had  five  judgments  against  these  defendants, 
one  of  the  judgments  being  against  one  Samuel  Overfield 
jointly  with  the  defendants.  Three  of  the  cases  were  in  this 
court  and  two  in  the  Queen’s  Bench.  In  the  memorandum 
filed  the  suits  were  numbered,  Nos.  1 and  2 being  the  same 
as  Nos.  1 and  2 at  the  head  of  this  application,  Nos.  8 and 
4 being  Queen’s  Bench  cases,  and  No.  5 being  the  same  as 
No.  8 in  this  application. 

The  table  below  will  explain  the  different  kinds  of  writs 
that  were  issued,  their  delivery  to  or  return  by  the  Sheriffs, 
and  the  different  dates  that  are  material.  All  of  these  writs 
were  directed  to  the  Sheriff  of  Wentworth. 

1.  C.  P .—fi.fa.  goods — dated  and  received  by  Sheriff  5th 
April,  1865 — returned  nulla  bona 
22nd  April,  1865. 
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0.  P .—fi.fa.  lands — dated  22nd  and  received  by  Sheriff 
the  24th  of  April,  1865. 

al.Ji.fa.  goods — dated  22nd  and  received  by 
Sheriff  the  25th  of  April,  1865. 

2.  C.  P.— fi.  fa.  goods— dated  and  received  by  Sheriff  5th 

April,  1865 — returned  nulla  bona 
22nd  April,  1865. 

fi.  fa.  lands. — dated  22nd  and  received  by  Sheriff 
24th  April,  1865. 

al.Ji.fa.  goods — dated  22nd  and  received  by  Sheriff 
25th  April,  1865. 

3.  Q.  B .—fifa.  goods — dated  and  received  by  Sheriff  10th 

April,  1865 — returned  nulla  bona 
22nd  April,  1865. 

fi.  fa.  lands — dated  22nd  and  received  by  Sheriff 
24th  April,  1865. 

al.Ji.fa. goods — dated  22nd  and  received  by  Sheriff 
25th  April,  1865. 

4.  Q.B. — fi.  fa.  goods. — dated  and  received  by  Sheriff  15th 

April,  1865.  returned  nulla  bona 
22nd  April,  1865. 

fi.fa.  lands — dated  22nd  and  received  by  Sheriff 
24th  April,  1865. 

al.  fi.fa.  goods — dated  22nd  and  received  by  Sheriff 
April,  1865. 

5.  C.  V.—fi.Ja.  goods — dated  and  received  by  Sheriff  .15th 

April,  1865 — returned  by  Sheriff 
nulla  bona  22nd  April,  1865. 
fi.  fa.  lands — dated  22nd  and  received  by  Sheriff 
24th  April,  1865. 

al.fi.  fa.  goods — dated  22nd  and  received  by  Sheriff 
25th  April,  1865. 

The  same  attornies  were  the  attornies  for  the  plaintiffs 
in  each  case. 

The  returns  of  nulla  bona  were  made  at  the  request  of  the 
plaintiffs’  attornies,  and  by  the  consent  of  J ames  Hamilton, 
but  not  with  the  consent  of  the  other  defendant  or  defendants. 
When  such  returns  were  made  James  Hamilton  had  goods 
liable  to  seizure  in  execution  in  the  county  of  Wentworth, 
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and  there  was  no-execution  against  him  excepting  in  these 
suits.  At  this  time  Kerby  had  goods  in  Wentworth  under 
execution  on  prior  writs,  which  goods  were  sold  on  the  18th 
of  May,  1865,  and  just  satisfied  such  prior  writs. 

In  the  third  suit  in  the  memorandum,  which  is  in  the 
Queen’s  Bench,  there  was,  when  the  above  returns  were 
made,  a concurrent  fi.  fa.  against  goods  in  the  hands  of 
the  Sheriff  of  Brant,  u pon  which,  on  the  10th  of  May  last, 
he  returned,  “made  $104  90  of  the  goods  of  one  Muirhead,” 
one  of  the  defendants  in  that  case. 

Upon  eachjof  the  writs  of  execution  against  goods,  in  the 
cases  in  this  court,  there  was  endorsed  a proecipe,  dated  the 
22nd  of  April,  1865,  for  the  writs  againbt  lands  and  goods 
in  each  case,  as  before  mentioned,  and  for  a writ  in  each 
case  against  Jands  to  the  Sheriff  of  Welland,  and  another 
to  the  Sheriff  of  Huron  and  Bruce.  On  the  24th  of  April, 
1865,  a writ^against  lands  was,  also,  issued  in  each  case  to 
the  Sheriff  of  Grey  ; and  all  such  writs  were  issued,  and,  as 
it  is  believed,  were  delivered  to  the  respective  Sheriffs,  to 
be  executed. 

The  Sheriff  of  Wentworth  seized,  as  the  property  of  the 
defendant  Hamilton,  certain  shares  in  the  stock  of  the 
Great  Western  Bail  way  Company,  and  in  the  stock  of  the 
Canada  Life-Assurance  Company. 

By  an  indenture,  dated  the  7th  of  May,  1865,  James 
Hamilton  conveyed  to  Thomas  Paton,  General  Manager  of 
the  Bank  of  British  North  America,  lands  of  the  said 
defendant  in  Wentworth,  Welland,  Grey,  Bruce  and  Wel- 
lington, and  also  a part  of  his  personal  estate  by  way  of 
mortgage,  to]secure  payment  to  the x said  Bank  and  to  the 
Ontario  Bank,  the  present  plaintiffs,  ratably  and  proportion- 
ably,  according  to  the  debts  which  he  owed  to  them,  the 
Bank  of  British  North  America  about  $11,100,  and  the 
plaintiffs  about  $11,200. 

An  affidavit  was  filed  by  the  plaintiffs’  attorney,  on  the 
part  of  the  plaintiffs,  which  stated  that  shortly  after  the 
original  writs  against  goods  had  been  given  to  the  Sheriff, 
he  discovered  there  was  no  prospect  of  the  Sheriff  making 
the  amount  of  the  executions  out  of  the  goods  and  chattels 
of  the  defendants,  in  consequence  of  there  being  then,  as  lie 
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believed,  other  executions  in  the  Sheriff’s  hands  more  than 
sufficient  to  cover  all  the  goods  of  Kirby,  and  the  said 
Hamilton’s  personal  property,  which  might  have  sold  for 
about  two  or  three  hundred  dollars,  being  in  great  part 
claimed  as  belonging  to  his  daughter,  Mrs.  Racey  ; that 
therefore  the  Sheriff  was  requested  to  return  the  writs  nulla 
bona,  which  he  did  after  the  consent  of  Hamilton  was  given; 
that  he  believed  the  defendants  were  not  possessed  of  any 
goods  except  in  Wentworth  ; that  on  the  19th  of  May  last 
he  received  from  Messrs.  Freeman  & Craigie  the  letter  which 
was  annexed  to  the  affidavit,  and  on  the  morning  of  the 
22nd  of  May,  he  attended  at  their  office, and  told  Mr.  Craigie 
he  was  then  on  his  way  to  the  Sheriffs  office  to  withdraw 
the  alias  writs  against  goods,  in  the  suits  in  this  court,  and 
on  the  same  day  he  notified  Mr.  Craigie  of  his  having  done 
so. 

During  the  present  term  Thomas  Moss  shewed  cause. 
— The  law  does  not  compel  a plaintiff  to  wait  until  the 
expiry  of  his  writ  against  goods,  when  there  is  a certainty 
that  there  will  be  no  goods  to  answer  it,  or  that  there  will  be 
goods  only  to  a small  value  to  be  applied  to  it ; if  this  were 
so,  the  result  would  be  that  subsequent  creditors  would,  by 
getting  a return  of  no  goods,  gain  the  priority,  as  to  the 
lands,  over  the  earliest  creditor ; Doe  Stafford  v.  Brown,  8 
0.  S.  98. 

The  plaintiffs  had  the  right,  after  issuing  the  concurrent 
writs  against  goods  and  lands,  to  elect  which  of  them  they 
would  continue ; they  could  not  both  be  void. 

Freeman,  Q.  C.,  contra. — The  plaintiffs  had  no  right  to 
place  the  writs  against  goods  in  the  Sheriff’s  hands  with  the 
mere  object  of  getting  a colourable  return  of  no  goods  made 
to  them,  upon  which  to  found  the  writs  against  lands;  the  sta- 
tute intended  that  the  return  of  the  goods-  should  be  a bona 
fide  one.  It  may  be  no  injustice  to  a defendant  to  have  it  un- 
truly made,  for  he  may  have  consented  to  it ; but  even  when 
he  does  consent,  the  other  creditors  of  the  defendant  have  the 
right  to  complain  of  the  proceeding,  for  it  operates  to  their 
delay  and  prejudice  ; and,  if  there  be  two  defendants,  the 
consent  of  one  cannot  authorize  this  course  to  be  taken 
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against  the  defendant  who  has  not  consented ; Oswald  v. 
Rykert , 22  U.  C.  Q,  B.  806. 

Then  the  alias  writs  against  goods  and  the  writ  against 
lands  cannot  be  running  at  the  same  time;  and  if  the  plain- 
tiffs withdrew  the  alias  writs  in  time  to  anticipate  this 
application,  that  will  not  avail  them,  because  by  so  doing 
they  cannot  give  effect  to  the  writs  against  lands,  which  were 
concurrent ; for  they  were  improperly  issued,  and  the  subse- 
quent withdrawal  of  the  other  writs  will  not  cure  the  defect; 
they  were  both  unwarranted  when  they  were  issued,  and 
they  are  each  of  them  unwarranted  still.  He  referred  to 
Curry  v.  Turner , 8 U.  C.  L.  J.  296. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  questions  are : 

1st.  Whether  it  was  allowable  to  the  Sheriff  to  return  the 
three  original  writs  of  fieri  facias  against  goods  nulla  bona 
in  so  short  a time  after  he  got  them,  at  the  request  of  the 
plaintiffs’  attornies,  and  with  the  consent  of  one  of  the 
defendants,  if  the  value  of  the  goods  of  such  defendant 
were  very  small  in  proportion  to  the  amount  of  the  debt, 
and  if  the  property  in  these  goods  were  believed  to  be 
claimed  by  another  in  privity  with  the  defendant,  and  if  it 
were  believed  the  other  defendant  had  no  goods  which  could 
be  applicable  to  such  writs. 

2nd.  Whether,  if  such  returns  be  good  as  against  the 
defendants,  the  Bank  of  British  North  America,  as  the 
grantees  of  the  defendant  Hamilton’s  real  estate,  can  impeach 
the  writs  against  lands  which  were  issued  out  upon  the  returns 
of  nulla  bona  before  mentioned. 

3rd.  Whether  it  was  objectionable  to  sue  out  the  concur- 
rent writs  of  fieri  facias  against  lands  and  alias  fieri  facias 
against  goods  above  mentioned ; and  if  so,  whether  the  plain- 
tiffs could  elect  to  abandon  the  alias  writs  against  goods,  and 
return  in  full  force  the  writs  against  lands. 

The  statement  of  the  first  question  is,  I think,  an  answer 
to  it.  The  defendant,  who  gave  consent  to  the  return  of  no 
goods , cannot  complain ; nor  has  either  defendant  any  cause 
of  complaint  of  the  return  that  was  make  as  to  the  other. 
Hamilton  cannot  complain,  because  Kerby  had  no  goods  in 
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fact  which  could  apply  to  these  writs ; and  Kerby  could  not 
complain,  because, it  is  alleged, the  goods  which  are  said  to  be 
Hamilton’s  are  stated  to  be  claimed  by  another  under  a title 
derived  from  Hamilton  ; and  it  is  not  at  all  reasonable  that 
the  plaintiffs  should  contest  this  claim,  especially  if  the  pro- 
perty be  small,  as  it  is  represented  to  be,  when  there  is  a 
probability  of  getting  payment  from  the  lands  of  Hamilton 
without  this  difficulty,  simply  by  delaying  till  the  expiry  of 
the  period  when  bylaw  the  lands  can  be  sold:  Dicks  v.  Warne, 
(10  Bing.  341) ; Knight  v.  Coleby,  (5  M.  & W.  274). 

From  the  passing  of  the  Statute  Westminister  the  2nd 
by  which  lands  first  became  liable  to  an  execution  against  the 
judgment  debtor,  it  has  always  been  held,  that  under  the 
elegit  the  Sheriff  must  first  take  the  goods  of  the  defendant 
before  he  can  deliver  the  lands  ; and  if  the  goods  be  suffi- 
cient to  satisfy  the  debt,  the  lands  shall  not  be  extended ; 2 
Inst.  395;  The  Ki  >g  v.  Hopper , (2  Pr.  40).  And  the  like 
rule  applies,  that  the  goods  of  both  defendants  shall  be  ex- 
hausted, when  there  are  two  defendants,  before  the  lands 
of  either  are  touched. 

One  defendant  has,  therefore, an  interest  in  the  due  execu- 
tion of  the  writ  against  the  goods  of  his  co-defendant,  as  well 
as  of  himself,  before  the  lands  shall  be  seized : he  has  such 
an  interest,  at  any  rate,  if  the  like  rule  applies  in  this 
country,  in  enforcing  a process  against  goods  and  lands 
which  applies  in  England  ; and  there  seems  to  be  no  reason 
why  it  should  not  be  so,  when  our  statute  has  made  the  very 
provision,  in  precise  words,  which  had  force  in  England  only 
by  the  constructive  and  presumed  intent  of  the  statute. 

But  a writ  against  lands,  issued  before  the  return  day 
against  goods,  is  said  only  to  be  an  irregularity,  and  not 
a void  proceeding,  so  as  to  defeat  the  title  of  a purchaser 
of  the  land,  who  bought  at  Sheriff’s  sale  : Doe  d.  Spafford 
v.  Brown;  and  it  cannot  be  that  a return  of  “no  goods  ” 
by  the  Sheriff,  where  there  are  goods,  can  be  more  than  an 
irregularity  to  be  complained  of  by  the  defendant  or  defend- 
ants, if  the  creditor  be  wrongfully  abusing  the  process  of  the 
court  by  going  directly  or  by  collusion  against  the  lands,  in 
place  of  first  exhausting  the  goods  : 0.  Bridgman  474. 
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As  to  the  second  question,  I think  we  are  not  now  required 
to  answer  it ; because,  in  the  first  place,  the  returns  of  no 
goods  were  not  unreasonably,  oppressively,  or  dishonestly 
made  ; and,  in  the  second  place  they  were  made  for  three 
weeks  at  least  before  the  Bank  of  British  North  America 
acquired  their  title  to  the  lands  affected,  at  which  time  the 
ands  were  bound  by  the  writs  against  them. 

I am  not  certain  that  the  heir  at  law,  devisee,  or  other 
person  deriving  title  to  lands  from  or  through  a deceased 
debtor, or  any  other  person  who  might  be  so  prejudiced, might 
not  have  the  right  to  complain  in  some  form  or  other,  if  a 
wrongful  or  collusive  return  of  no  goods  were  made,  while 
there  was  a sufficiency  of  goods,  and  his  lands  were  taken 
under  a process  to  satisfy  a debt,  which  the  goods  could  and 
should  have  satisfied  ; just  as  the  debtor,  if  living,  could,  on 
process  against  himself,  complain  in  the  like  case. 

As  to  the  third  question,  I think  it  was  objectionable 
according  to  the  authorities,  to  take  out  these  concurrent 
writs  : Oswald  v.  Uykert. 

It  would,  perhaps,  have  been  a more  convenient  method 
of  proceedings  on  executions, to  have  had  the  one  writ  against 
goods  and  chatties  and  lands  and  tenements,  with  a direction 
to  the  sheriff  to  levy  upon  the  goods  and  chattels,  as  in 
elegits,  in  the  first  place ; and  if  there  were  no  goods,  or  upon 
these  being  exhausted,  to  levy  upon  the  lands,  but  not  to 
sell  them  for  twelve  months  after  the  seizure.  This  was 
what  was  probably  intended  by  the  Imperial  Parliament,  in 
passing  the  5 Geo.  II.  ch.  7,  when  it  declared,  that  real 
estates  in  the  colonies  should  he  assets  for  the  satisfaction  of 
debts  by  the  like  remedies  as  personal  estates  for  the  satis- 
faction of  debts ; it  was,  firstly,  to  subject  lands  to  liability 
for  debts,  as  personality  was ; and  then,  to  simplify  the 
remedy,  by  making  one  species  of  execution  answer  for  all 
purposes,  instead  of  adapting  so  many  different  species  of 
writs,  as  fieri  facias,  levari  facias,  and  elegit,  which  had  to 
be  pursued  in  England.  For,  at  the  present  time,  if  there 
be  five  shillings’  worth  of  goods,  a creditor  for  a thousand 
pounds  must  go  on  ahd  make  that  sum,  before  he  can  pro- 
ceed against  the  lands ; while  the  latter  execution  creditors, 
by  having  their  writs  returned  at  once  nulla  bona , take 
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precedence  of  him  upon  the  lands  ; and  every  creditor  must 
go  through  the  routine,  and  add  to  the  expense  of  suing  out 
a writ  against  goods,  although  it  is  notorious  that  there  are 
no  goods  to  be  levied  upon. 

I think  that  the  plaintiffs,  not  having  acted  upon  their  writs 
against  goods,  could  abandon  them,  and  elect  to  go  on  upon 
the  writs  against  lands : Andrews  v.  Saunderson , (1  H.  & 
N.  725). 

We  think  the  rule  should  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Harrold  v.  The  Corporation  of  the  County  of  Simcoe, 
and  the  Corporation  of  the  County  of  Ontario.^ 

Action  for  not  repairing  a bridge — Common  laio  liability — Notice  of  action — 
Con.  Stats.  U.  C.  ch.  126  ; ch.  54,  sec.  341. 

In  an  action  against  defendants  for  negligence  in  not  keeping  sufficiently- 
secured  a bridge,  whichhad  passed  from  the  crown  undertheir  control, in 
consequence  of  which  it  broke  away  from  its  fastenings,  and  injury  was 
thereby  caused  to  plaintiff. 

Held,  that  defendants  were  liable  to  plaintiff  at  common  law  in  a civil  action 
for  the  injury  sustained  by  him,  although  the  property  and  freehold  in  the 
bridge  were  not  vested  in  them ; and  that  they  were  not  entitled  to  notice 
of  action  under  Con.  Stats.  U.C.  ch.  126,  as  they  were  sued,  not  for  acts 
done,  to  which  that  statute  alone  applied,  but  for  acts  omitted  to  be  done 
by  them. 

Held,  also,  that  defendants  were  bound  to  maintain  the  bridge,  after  it  came 
into  their  hands,  in  the  same  state  of  repair  that  they  would  have  been  if  it 
had  been  built  by  themselves, and  not  merely  in  the  condition  in  which  it 
was  when  they  received  it  from  the  crown. 

Semble,  that  if  the  accident  complained  f had  occurred  within  so  short  a 
period  after  the  transfer  of  the  bridge  to  the  defendants  that  they  had  not 
had  time  to  ascertain  its  defects,  they  would  not,  under  the  circumstances 
of  their  not  having  had  any  voice  either  in  its  construction  or  in  its  transfer, 
have  been  liable  to  plaintiff. 

Queer  e,  whether  the  Commissioner  of  Public  Works,  if  furnished  with  funds 
to  repair  the  bridge,  would  not  have  been  liable  to  indictment,  if,  with 
full  knowledge  of  its  dangerous  condition,  he  had  wilfully  neglected  .to 
repair  it. 

Sec.  341,  Con.  Stats.  U.C.  ch.  54,  does  not  limit  the  responsibility  of  coun- 
ties to  the  same  kind  of  responsibility  to  which  magistrates  in  Quarter 
Sessions  are  subjected,  that  is,  to  criminal  responsibility  merely : the 
object  of  the  statute  is  to  transfer  from  the  magistrates  to  the  county 
councils  all  their  powers,  &c.,  and  on  the  completion  of  such  transfer, the 
counoils  are  to  hold  the  property  affected  in  like  manner,  and  subject 
to  their  general  duties  and  liabilities  respecting  other  property  belonging 
to  them. 

The  first  count  of  the  declaration  stated  that  a draw-bridge, 
which  was  part  of  the  public  highway  between  the  two  coun- 
ties, at  “ The  Narrows,”  on  Lake  Bimcoe,  had  been  improperly 
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left  open,  by  reason  whereof  the  plaintiff,  who  was  lawfully 
passing  along  the  highway,  fell  into  “ The  Narrows”  and 
broke  his  leg,  and  was  otherwise  greatly  injured. 

The  second  count  stated  that  the  bridge  had  been  improperly 
fastened,  by  reason  whereof  it  got  open,  and  the  plaintiff  fell 
into  “ The  Narrows,”  and  was  injured,  as  before  mentioned. 

The  county  of  Simcoe  pleaded,  Not  guilty  by  statute,  22 
Vic.  ch.  26,  secs.  1,  10,  11,  16,  20. 

The  county  of  Ontario  pleaded  simply,  Not  guilty. 

The  cause  was  tried  at  the  last  assizes  for  York  and  Peel, 
before  the  Chief  Justice  of  this  court,  when  a verdict  was 
rendered  for  the  plaintiff,  with  $1,500  damages. 

The  defendants  objected  that  they  were  entitled  to  a 
notice  of  action,  which  had  not  been  given ; and  that  they 
were  not  liable  according  to  the  341st  section  of  the  Munici- 
pal Act,  nor  under  sec.  386,  7 of  the  same  act.  Leave  was 
reserved  to  them  to  move  for  a nonsuit  on  these  grounds. 

The  jury  were  desired  to  say  : 

1.  Whether  the  bridge  had  been  closed  on  the  night  of  the 
accident,  and  properly  secured  with  the  means  which  the 
bridge-keeper  had  it  in  his  power  to  use. 

2.  If  so  closed  and  secured,  whether  the  fastenings  were 
of  such  a character  as  were  reasonably  proper  or  safe  to 
secure  the  bridge  for  the  use  and  purpose  for  which  it  was 
used,  and  the  manner  of  using  it. 

The  jury  were  then  told,  that  if  the  bridge  had  not  been 
properly  secured  with  the  means  which  the  bridge-keeper 
had  at  his  disposal,  and  the  accident  had  occurred  from  that 
cause,  then  to  find  for  the  plaintiff;  or,  if  properly  secured, 
and  the  injury  occurred  from  the  improper  fastenings,  to  find 
also  for  the  plaintiff ; and  that  they  must  say,  from  the  evi- 
dence, whether  the  fastenings  were  reasonably  proper  and 
safe  for  the  purposes  for  which  they  had  been  used. 

The  counsel  for  the  defendants  requested  that  the  jury 
should,  also,  be  told  that  if  the  defendants  kept  the  bridge 
in  as  good  repair  as  when  they  received  it  from  the  govern- 
ment, they  were  not  liable : the  chief  justice  declined  to 
give  this  direction. 

The  evidence  was  very  long ; but  as  nothing  whatever 
turned  upon  it,  it  becomes  unnecessary  to  insert  it. 
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The  facts  were  that  this  was  a government  work,  which, 
under  the  provisions  of  the  statute,  had  been  surrendered 
by  the  government,  and  developed  upon  the  defendants;  that 
the  defendants  had  had  the  bridge  for  about  five  years  before 
the  accident  to  the  plaintiff,  and  bad  retained  the  same 
bridge -keeper  who  had  had  the  charge  of  the  bridge  while 
it  was  in  the  possession  of  the  government;  that  the  bridge 
was  fastened  in  the  same  way  at  the  time  of  the  accident 
as  it  had  been  when  it  was  owned  by  the  government ; that 
on  the  evening  of  the  6th  of  October,  1864,  a very  violent 
storm  of  wind,  accompanied  with  hail  and  rain,  blew  open 
the  bridge,  raising  it,  as  it  was  supposed,  and  drawing  the 
staples  which  secured  it  to  the  abutment ; and  the  plaintiff, 
coming  on  to  the  bridge  in  the  storm  and  darkness,  and 
not  observing  it  to  he  open,  fell  from  it  and  sustained  the 
injury  complained  of. 

A good  deal  of  evidence  was  given  to  show  the  insufficiency 
of  the  fastenings,  and  that  the  bridge  would  not  have  blown 
open  if  it  had  been  secured  in  the  manner  the  defendants 
had  secured  it  since  the  accident.  On  the  other  hand,  the 
sufficiency  of  the  fastenings  was  as  strongly  spoken  to, 
and  that  the  occurrence  could  not  have  been  guarded  against, 
as  it  had  arisen  from  a sudden  and  most  unusual  storm. 

It  appeared,  also,  that  the  councils  of  both  corporations 
had  passed  by-laws  adopting  the  bridge  so  given  up  by  the 
government. 

In  last  Easter  Term  McCarthy  for  the  county  of  Simcoe, 
obtained  a rule  nisi  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a nonsuit  entered 
pursuant  to  the  leave  reserved,  on  the  ground  that  the  county 
of  Simcoe  was  entitled  to  a notice  of  action,  and  that  the 
defendants  were  not  liable  civilly  for  the  negligence  charged, 
inasmuch  as  the  statute  made  them  liable  only  as  the  magis- 
trates in  Quarter  Sessions  were  liable,  and  they  were  there- 
fore not  liable  civilly,  and  there  was  no  liability  on  the 
defendants  at  the  common  law.  Or,  why  a new  trial  should 
not  be  granted  on  the  same  ground,  and  on  the  further 
ground  of  misdirection  of  the  learned  Chief  Justice,  who 
declined  to  tell  the  jury  that,  as  the  defendants  had  kept  the 
bridge  in  as  good  a state  of  repair  as  it  was  when  it  came 
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under  their  control,  they  were  not  liable  to  the  plaintiff  for 
what  had  happened. 

Robert  A.  Harrison  shewed  cause. — There  was  no  mis- 
direction ; for  the  jury  could  not  be  told  as  a matter  of  law 
that  the  defendants  were  bound  to  keep  the  bridge  in  the  same 
condition  in  which  it  was  then  they  received  it  from  the  Crown. 

In  some  cases  in  England  it  has  been  held  that  there  is 
no  legal  liability  upon  commissioners  for  public  works  and 
upon  others  for  filling  the  like  character,  because  they  have 
had  no  funds  but  to  distribute  in  the  work  they  have  been 
appointed  to  superintend : Harris  v.  Barker , 4 M.  & Bel.  27 ; 
Sutton  v.  Clarke , 6 Taunt.  29  ; Metcalfe  v.  Hetherington , 11 
Exch.  257 ; Russell  v.  The  Men  of  Devon , 2 T.  R.  667  ; 
Hall  v.  Smith,  2 Bing.  156. 

The  defendants’  liability  is  a statutory  one : Con.  Stat. 
U.  C.  c.  54,  ss.  827-8,  886-7,  84  ; Woods  v.  The  County  of 
Wentworth  and  the  City  of  Hamilton,  6 U.  C.  C.  P.  101  ; 
In  re  Rose  and  the  United  Counties  of  Stormont , Dundas 
and  Glengarry,  22  U.  C.  Q.  B.  581  ; In  re  the  County  of 
Waterloo  and  the  County  of  Brant,  28  U.  C.  Q.  B.  537  ; 
Rowe  v.  The  United  Counties  of  Leeds  and  Grenville , 18  U. 
C.  C.  P.  515 ; Turner  v.  The  Town  of  Brantford,  18  U.  C. 
C.  P.  109. 

The  following  cases,  also,  shew  the  general  liability  of 
the  defendants : The  Queen  v.  The  Town  of  Paris,  12  U.  C. 
C.  P.  445 ; Henly  v.  The  Mayor  and  Burgesses  of  Lynne,  5 
Bing.  91;  Haivkeshaw  v.  The  District  Council  of  the 
District  of  Dalhousie,  7 U.  C.  Q.  B.  590 ; Clothier  v. 
Webster,  12  C.  B.  N.  S.  790 ; Cowley  v.  The  Mayor  oj 
Sunderland,  6 H.  & N.  565 ; Hartnell  v.  Ryde  Commission- 
ers, 8 L.  T.  N.  S.  574;  Orhby  v.  Ryde  Commissioners,  10 
Jur.  N.  S.  1048;  Harrison  v.  Great  N.  R . Co.,  10  Jur.  N* 
B.  992,  S.  C.,  10  L.  T.  N.  S.  621;  Whitehouse  v.  FeUoives, 
4 L.  T.  N.  S.  177,  S.  C.,  10  C.  B.  N.  S.  765;  Ricketts  v. 
The  Metropolitan  R.  Co.,  12  L.  T.  N.  S.  79. 

The  defendants,  as  municipal  corporations,  are  not  within 
the  Statute  of  U.  C.  ch.  126,  entitling  them  to  notice  of 
action  ; but  the  case  of  Hodgins  v.  The  United  Counties  of 
Huron  and  Bruce,  and  now  standing  for  judgment  in  the 
Court  of  Appeal,  will  decide  this  point. 
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But  even  if  the  defendants  could  claim  the  right  to  a 
notice  of  action,  it  could  only  be  for  an  act  done  ; but  they 
are  charged  here  for  not  doing,  for  a negligent  omission, 
and,  therefore,  no  notice  was  required : March  v.  The  Port 
Dover  and  Otterville  Road  Co,  15  U.  C.  Q.  B.  188  ; Harrison 
v.  Brega,  20  U.  C.  Q.  B.  824;  Moran  v.  Palmer,  18  U.  C. 
C.  P.  528. 

McMichael,  for  the  County  of  Ontario,  contra. — This 
bridge  was  a government  highway  : Con.  Stat.  of  Canada, 
ch.  28,  p.  884,  where  it  appears  in  the  schedule. 

This  bridge  was  not  assumed  by  the  defendants  by  secs. 
74-75  of  the  act  referred  to  : the  Crown  does  not  transfer 
such  a work  when  it  is  desirous  of  getting  rid  of  it : the 
Governor,  by  proclamation,  simply  declares  it  to  be  no 
longer  under  the  control  of  the  Commissioner  of  Public 
Works,  and  the  statute  puts  it  at  once  “under  the  control 
of  the  municipal  authorities  of  the  locality  and  of  the  road 
officers  thereof  in  like  manner  with  other  public  roads  and 
bridges  therein,  and  [the  same]  shall  be  maintained  and  kept 
in  repair  under  the  same  provisions  of  law  which  are  here . 
by  declared  to  extend  tu  such  road  or  bridge.”  See,  also, 
the  acts  of  Canada  c.  85,  secs.  4-5. 

By  the  Mun.  act  of  U.  C.  sec.  327  such  a work  came 
under  the  joint  jurisdiction  of  the  two  counties  so  soon  as 
the  Crown  ceased  to  control  it : no  by-law  was  necessary, 
as  before  stated  for  the  purpose  of  assuming  it.  Sec.  339 
of  the  Muncipal  act  does  not  apply  to  a work  lying  between 
two  counties ; but  a by-law  was  necessary  under  sec.  328 
to  regulate  its  management,  and  no  such  by-law  has  yet 
been  passed. 

The  defendants  are  obliged  to  maintain  the  bridge  now  by 
virtue  of  the  statutes,  and  by  virtue  of  the  common  law  in 
such  cases  , Rex.  v.  The  Inhabitants  of  the  West  Riding  of 
Yorkshire,  5 Burr.  2594  ; The  King  against  the  same  defend- 
ants, 2 East.  342  ; but  it  does  not  follow  from  this  that  the 
defendants  are  liable  in  an  action  for  damages  arising  from 
a neglect  of  duty  either  of  their  masters  or  of  their  ser- 
vants ; and  the  Municipal  Act,  (sec.  341,)  with  a view  to 
this  very  case,  has  declared  what  this  liability  shall  be,  viz 
4 The  liability  which  at  any  time  before  the  1st  of  January, 
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1850,  belonged  to  the  magistrates  in  quarter  Sessions ;”  and 
as  it  is  not  pretended  the  magistrates  in*Quarter  Sessions 
would  have  been  liable  to  such  an  action  as  this  before  that 
day,  so  neither  can  the  defendants  now  be  liable  : the  case  of 
The  Men  of  Devon , before  cited,  is  particularly  applicable. 

McCarthy,  for  the  County  of  Simcoe,  maintained  the 
same  argument,  and  further  contended  that  his  clients  were 
entitled  to  a notice  of  action  : Davis  v.  Culing , 8 Q.  B. 
286,  and  Moran  v.  Palmer , before  cited.  He  also  urged 
that  the  defendants  could  not  be  charged  with  liability,  if 
they  appointed  a competent  servant  and  were  guilty  of  no 
direct  or  immediate  act  of  negligence  : Holliday  v.  The 
Vestry  of  St.  Leonard's  Shoreditch , 11  C.  B.  N.  S.  198;  Dun- 
can v.  Findlater,  6 C.  & Fin.  894  ; Young  v.  Davis , 7 H.  <fe 
N.  760;  M'Kinnon  v.  Penson  9 Exch.  609;  Stevens  v. 
Jeacocke  11  Q.  B.  781  ; Doe  d.  Murray  v.  Bridges , 1 B. 
& Ad.  847  ; and  that  the  indictment  might  be  sustainable 
when  a civil  action  would  not  be : Harris  v.  Baker , before 
cited. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

This  rule  was  argued  as  if  it  had  been  moved  for  both 
defendants,  and,  perhaps,  it  was  intended  it  should  have 
been ; but  it  appears  to  have  been  moved  by  Mr.  McCarthy 
for  the  county  of  Simcoe  only  : the  rule  should,  therefore, 
be  amended,  and  made,  as  it  has  been  treated  by  all  parties, 
a joint  rule. 

The  question  of  notice,  we  think,  must  be  decided  against 
the  county  of  Simcoe,  because  the  statute  applies  only  to 
“ acts  done,”  while  the  present  complaint  is  for  mere  acts 
of  omission  on  the  part  of  the  defendants:  Newton  v.  Ellis , 
(El.  & Bl.  115). 

The  misdirection  referred  to  must  fail  also  : we  do  not 
see  how  the  jury  could  have  been  told  that  the  defendants 
had  only  to  keep  the  bridge  in  the  same  state  of  repair  that 
it  was  when  they  received  it  from  the  crown.  It  might, 
while  it  was  in  the  custody  of  the  crown,  have  been  in  a 
very  insufficient  condition ; and  although  there  might  have 
been  no  remedy  to  compel  its  reparation,  or  for  injuries 
sustained  in  consequence  of  its  being  out  of  repair,  because 
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the  crown  cannot  be  prosecuted  ; that  is  no  reason  why  the 
defendants  should  be  exempted  from  liability,  when  no  such 
reason  protects  them  from  suit  or  prosecution.  We  do  not 
say  that  a public  officer,  even  the  Commissioner  of  Public 
Works,  might  not  have  been  liable  to  be  indicted,  if  he  had 
been  provided  with  funds  specially  to  repair  the  bridge,  and 
had  wilfully  neglected  to  do  so,  with  full  knowledge  of  its 
dangerous  condition  ; but  however  this  may  be,  it  is  not  at 
all  applicable  to  the  case  of  the  defendants. 

This  bridge  was  kept  by  the  defendants  as  a safe  and  con- 
venient thoroughfare.  The  public  were  invited  to  use  it; 
they  could  not  tell  whether  the  bridge  had  been  built  by  the 
crown  or  by  the  defendants,  or  w ho  else  it  was  built  by ; and 
they  could  not  be  required  to  discriminate  as  to  the  relative 
safety  of  one  bridge  over  another,  because  one  wTas  built  by 
the  crown  and  the  other  by  the  municipality ; nor  are  their 
rights  to  be  measured,  nor  their  means  of  redress  for  injuries 
sustained  to  be  affected,  by  the  consideration  that  the  defen- 
dants were  not  the  builders  of  the  bridge. 

If  a private  person  erect  a bridge  at  his  own  expense,  and 
present  it  to  the  county,  and  the  county  continues  to  use  it, 
they  must  maintain  it  thereafter  in  like  manner  as  if  they 
had  built  it  themselves  ; and  the  same  rule  applies  to  works 
of  this  kind  put  up,  and  afterwards  transferred  by  the  crown. 
A person  who  continues  a nuisance  is  just  as  liable  as  the 
person  who  originally  created  it.  We  have  examined  every 
case  which  has  been  cited,  and  many  additional  cases;  but 
we  find  nothing  to  countenance  the  doctrine  contended  for 
by  the  defendants.  The  case  of  HenJy  v.  The  Mayor  of 
Lynne , (5  Bing.  91,  8 B.  & Ad.  77,  and  1 B.  N.  C.  222),  is 
the  nearest  to  it. 

If  the  accident  had  occurred  the  very  day  after  the  transfer 
to  the  defendants,  or  within  so  short  a time  after  the  transfer 
that  the  defendants  had  not  had  a reasonable  time  to  ascer- 
tain or  discover  the  actual  condition  or  deficiencies  of  the 
bridge  there  would  have  been  much  reason  in  holding  the 
defendants  not  liable  for  such  an  accident  as  this;  because  it 
would  not  be  reasonable  to  charge  them  with  accountability 
for  the  imperfections  of  a work  which  they  had  no  share  in 
4 16  u.  c.,  c.  p. 


so 
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constructing,  and  which  they  had  no  voice  in  accepting,  but 
which  was  cast  upon  them  by  the  mere  force  of  law. 

But  no  such  excuse  can  be  urged  here,  for  more  than  five 
years  had  elapsed  since  the  bridge  devolved  upon  the  defen- 
dants, and  they  must  now  be  answerable  for  its  condition,  so 
far  as  the  facts  of  this  case  are  concerned,  (we  do  not  allude 
to  really  latent  defects),  just  in  the  same  manner  and  to  the 
same  extent  as  if  they  had  put  it  up  by  and  under  their  own 
immediate  authority. 

The  principal  question,  however,  was  whether  the  defen- 
dants are  civilly  responsible  in  the  action  or  not.  They 
contend  they  are  not,  because  sec.  837,  which  expressly  de- 
clares other  municipal  corporations  to  be  both  civilly  and 
criminally  responsible,  does  not  include  counties  ; and  be- 
cause sec.  341  provides,  that  “all  powers,  duties,  andliabil- 
ties,  which  at  any  time  before  the  1st  of  January,  1850, 
belonged  to  the  magistrates  in  Quarter  Sessions,  with  respect 
to  any  particular  road  or  bridge  in  a county,  and  not  con- 
ferred or  imposed  upon  any  other  municipal  corporation, 
shall  belong  to  the  council  of  the  county  ; or,  in  case  the 
road  or  bridge  lies  in  two  or  more  counties,  to  the  councils 
of  such  counties,”  &c. 

That  sec.  337  does  not  mean  counties  we  do  not  consider 
of  much  importance  ; for  we  are  of  opinion,  for  the  reasons 
hereafter  given  and  upon  the  authority  of  decided  cases, that 
there  is  a clear  common  law  liability  resting  upon  the  defen- 
dants both  civilly  and  criminally. 

And  as  to  sec.  341,  we  do  not  think  it  can  be  understood 
as  limiting  the  responsibility  of  counties  to  just  the  same 
measure  of  responsibility  to  which  magistrates  inQuarter  Ses- 
sions were  subjected.  This  is  not  the  purpose  of  the  statute : 
it  is  a transfer  clause,  or  clause  of  conveyance  from  the 
magistrates  to  the  county  councils  of  all  the  powers,  &c.,  and 
on  the  completion  of  such  transfer,  the  councils  are  to  hold 
the  property  operated  upon  in  like  manner,  and  subject  to 
the  general  duties  and  liabilities  applicable  to  their  other 
property. 

This  section,  too,  it  will  be  seen,  applies  only  to  such 
particular  roads  and  bridges  as  were  not  conferred  or  imposed 
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on  any  other  Municipal  corporation ; but  it  is  difficult  to  say 
what  roads  or  bridges  can  be  within  it,  when  secs.  815,  827, 
336  and  339  had  already  conferred  or  imposed  every  road 
and  bridge  upon  some  municipality,  excepting  those  govern- 
ment works  which  were  specially  exempted  by  sec.  316  ; and 
there  was  not  the  slightest  evidence  that  this  bridge  was 
within  the  terms  of  sec.  341 ; nor  could  there  have  been, 
because  it  was  a government  bridge,  preserved  to  the  Crown 
by  sec.  314,  and  specially  vested  in  the  defendants  by 
operation  of  this  section  and  of  the  other  statutory  pro- 
visions before  mentioned.  Sec.  341  was  inserted,  we  presume 
ex  abundanti  centela , and  not  because  there  was  any  case  or 
special  property  upon  wrhich  it  could  really  operate. 

By  the  acts  of  Canada,  (ch.  28,  secs.  74,  75,  cb.85,  secs. 
4,  6,)  and  by  the  act  of  Upper  Canada,  (ch.  54,  sec.  316,) 
when  a proclamation  is  issued  by  the  Governor  declaring 
the  bridge  to  be  no  longer  under  the  control  of  the  Com- 
missioner of  Public  Works,  it  comes  by  operation  of  these 
positive  enactments  “under  the  control  of  the  Municipal 
authorities  of  the  locality  and  of  the  road  officers  thereof, 
in  like  manner  with  other  public  roads  and  bridges,  and 
[the  statute  provides  that  it]  shall  be  maintained  and  kept 
in' repair  under  the  same  provisions  of  law  which  are  hereby 
declared  to  extend  to  such  road  or  bridge.”  And  by  sec.  327 
of  the  Municipal  act  it  is  provided,  among  other  things,  “that 
a bridge  wholly  or  partly  between  two  counties,  the  councils 
of  such  municipalities  shall  have  joint  jurisdiction  over  it.” 

As  to  the  roads,  highways  and  bridges,  which  a country 
has  jurisdiction  over,  it  may  exercise  the  following  powers : 

By  sec.  218  it  may  close  them  up. 

By  sec.  321  it  may  stop  up,  alter,  widen,  divert,  establish 
and  open  them.  , 

By  sec.  331,  sub-sec.  1 it  may  open,  make,  preserve,  im- 
prove, stop  up  and  pull  down  bridges  or  other  public  com- 
munications, &c.,  &c.,  and  it  may  enter  upon,  break  up, 
take  or  use  any  land  in  any  way  necessary  or  convenient 
for  such  purposes,  subject  to  the  restrictions  in  the  act. 

By  sub-sec.  2 it  may  raise  money  by  toll  on  any  bridge, 
road  or  other  work,  to  defray  the  expense  of  making  or 
repairing  the  same. 
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By  sub-sec.  5 it  may  sell  the  timber,  stone,  sand  or  gravel,, 
on  any  allowance  or  appropriation  for  a public  road. 

By  sub -sec.  6 it  may  sell  the  original  road  allowance  or, 
any  road  legally  stopped  up  or  altered. 

By  sub-sec.  7 it  may  grant  to  road  or  bridge  companies, 
permission  to  commence  or  proceed  with  roads  or  bridges. 

By  sub-sec.  8 it  may  take  stock  in,  or  lend  money  to  any 
such  company. 

By  sub-sec.  9 it  may  grant  the  tolls  to  any  one  in  consi- 
deration of  planking,  gravelling  or  macadamizing  a road* 
or  building  a bridge. 

By  sec.  389  it  has  exclusive- jurisdiction  over  all  its  roads 
and  bridges,  and  by  sec.  340  roads  or  bridges  it  assumes, 
by  by-law  it  must  plank,  gravel,  macadamise  or  build. 

These  powers  are  again  nearly  recapitulated  in  sec.  342. 

In  Henley  v.  The  Mayor  of  Lynne  it  was  held,  that  the 
corporation,  taking  land  by  a charter  subject  to  the  repairs 
of  a pier  wall,  were  liable  to  damages  for  non  repair  of  the 
wall.  The  Chief  Justice  in  that  case  said  : “In  my  opinion, 
any  one  who  is  appointed  to  discharge  a public  duty,  and 
receives  a compensation,  in  whatever  shape,  whether  from 
the  Crown  or  otherwise,  is  constituted  a public  officer  * 
* * and  if  by  any  act  of  negligence,  or  any  abuse  of  office* 

any  individual  sustains  an  injury,  that  individual  is  entitled 
to  redress  in  a civil  action.” 

In  Ohoby  v.  The  Ryde  Commissioners,  where  the  statute 
directed  the  commissioners,  from  time  to  time,  to  place  such 
fences  and  posts  on  the  sides  of  the  footways  of  the  streets 
under  their  management  as  should  be  necessary  for  the  pro- 
tection of  passengers ; and  it  was  held  they  were  liable  at 
the  suit  of  a passenger  who  had  been  injured  from  the  want 
of  a fence,  although  they  were  acting  gratuitously,  and  al- 
though it  did  not  appear  they  had  funds,  or  that  they  were 
empowered  to  raise  them ; because  the  statute  made  it  their 
duty  to  fence  the  footway,  and  left  them  no  discretion  to  do 
so  or  not,  as  they  thought  fit. 

It  was  on  this  right  of  discretion  that  Harris  v.  Baker 
and  Metcalfe  v.  Hethcrington  were  decided. 

In  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks,  (3  H. 
& N.  176,)  in  which  the  defendants,  who  were  incorporated 
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Try  statute,  were  sued  for  not  cleansing  the  docks,  by  reason 
of  which  the  plaintiff's  vessel  stuck  in  the  mud  and  damaged 
the  cargo,  the  court  said,  “We  think,  if  the  trustees  had  a 
discretion  to  let  the  danger  continue,  they  ought,  as  soon  as 
they  knew  it,  to  have  closed  the  dock  to  the  public  ; they 
had  no  right,  with  a knowledge  of  its  dangerous  condition, 
to  keep  it  open  to  invite  the  vessel  into  peril,  which  they 
knew  it  must  encounter,  by  continuing  to  hold  out  to  the 
public  that  any  ship  on  payment  of  the  tolls,  might  enter 
and  navigate  the  dock  * * * and  for  the  consequences 
of  this  breach  of  duty  we  think  they  are  responsible  in 
an  action.” 

We  refer,  also,  to  Clothier  v.  Webster,  (12  C.  B.  N.  S. 
790,)  and  to  the  decisions  which  have  been  pronounced  in 
our  own  courts. 

If  in  these  cases,  in  England,  the  defendants  were  held 
responsible,  we  cannot  doubt  for  a moment,  with  the  almost 
unlimited  powers  which  counties  in  general  possess,  and 
which  these  defendants  jointly  exercising  their  jurisdiction, 
also  possess,  and  it  was  their  duty  to  maintain  this  bridge  in 
a fit  and  proper  condition  for  the  public  benefit,  and  that 
they  are  responsible  to  the  plaintiff  for  the  injury  which  he 
has  sustained  by  their  negligence,  although  the  property 
and  freehold  in  the  bridge  are  not  vested  in  them,  and 
although  it  is  not  declared  by  the  statute  expressly  that  they 
shall  be  liable  to  any  one  sustaining  damage ; for  this  is  the 
liability  which  is  imposed  upon  them  by  the  common  law. 

We  think  the  rule  on  all  points  should  be  discharged. 

Buie  discharged.* 


*In  this  case  leave  has  been  granted  to  appeal. 
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The  Ca.na.da  Permanent  Building  and  Savings  Society  v* 

Harris. 

Usury — Building  Societies — The  Act  respecting  interest  [Con.  Stat  U.C.c.58.) 

Declaration , covenant  upon  a mortgage. 

Pleas , after  stating  that  the  plaintiffs  were  a Building  Society  duly  consti- 
tuted under  the  “Act  respecting  Building  Societies/’  before  16th  August, 
1858, then  set  out  the  mortgage  verbatim , which  bore  date  28th  December, 

1864,  and  recited  that  defendant,  being  an  owner  of  shares  and  a member 
of  the  society,  bad  borrowed  therefrom  $8,000,  and  had  given  in  security 
a mortgage  to  plaintiffs,  prior  to  the  mortgage  sued  upon ; that  defendant 
had  made  default  in  the  payments  thereunder,  and  that  thereupon  it  had 
been  agreed  by  plaintiffs  with  defendant  that  an  extension  of  time  should 
begivento  defendant,  upon  his  executing  the  mortgage  in  question  in  the 
cause,  by  way  of  further  security;  and  it  was  thereby  witnessed  thp,t,  in 
consideration  of  the  extension  of  time,  and  “for  the  further  consideration 
of  $8,483  due  and  owing”  by  defendant  to  the  society,  defendant  had 
given  granted,  Ac. ; that  defendant  covenanted  to  pay  on  the  1st  April, 

1865,  $675,  portion  of  the  principal,  with  interest  thereon,  at  the  rate  of 
8 per  cent,  per  annum,  from  the  date  thereof,  and  $7,808,  the  balance  of 
principal,  in  forty  quarterly  payments,  with  interest  upon  the  principal, 
at  the  rate  of  6 percent,  per  annum,  from  the  1st  day  of  November,  1864 
a day  anterior  to  the  date  of  the  mortgage.  The  plea  then  went  on  to  aver 
that  the  mortgage  was  a corrupt  and  unlawful  deed,  whereby  it  was  cor- 
ruptly, &c.,  and  against  the  form,  &c.,  agreed  between  the  plaintiffs  and 
defendant,  as  in  the  mortgagementioned  and  contained , that  plaintiffs  should 
loan  to  defendant  the  $8,483,  at  an  unlawful  rate  of  interest ; that  is  to 
say,  $675,  portion  thereof,  at  the  rate  of  8 per  cent,  per  annum  and  the 
balance,  $7,808,  at  the  rate  of  6 per  cent,  per  annum,  to  be  calculated 
from  a day  anterior  to  that  on  ichich  the  money  was  advanced. 

Held,  on  demurrer,  pleas  bad  ; for,  in  the  first  place,  plaintiffs  being  a cor- 
poration authorized  by  the  “Act  respecting  building  Societies,”  before 
16th  August,  1858,  to  lend  money,  were  within  the  exception  of  sec.  6 of 
the  “Act  respecting  interest but  they  could,  however,  lend  only  in  the 
manner  and  on  the  terms  authorizied  by  their  act  of  incorporation  ; and 
in  the  next  place  it  did  not  appear  from  the  mortgage,  as  set  out  in  the 
plea,  that  the  $7,808  were  not  due  to  the  plaintiffs  at  the  time  from 
which  the  interest  had  been  reserved ; for  the  expression  of  the  deed,  “now 
due,”  did  not  shew  it  was  not  due  on  the  day  from  which  the  interest 
was  to  be  computed  ; and  as  to  the  reservation  of  8 percent,  per  annum, 
it  sufficiently  appeared  that  the  mortgage  was  given  to  secure  an  advance 
by  the  society  to  one  of  its  members,  and  was  within  the  protection  of 
the  “Act  respecting  Building  societies for  the  bonus  authorized  by  the 
Act  to  be  charged  by  such  Societies  might  be  properly  spread  over 
the  period  of  a loan,  in  the  form  of  an  increased  rate  of  interest 

Held, also,  that  such  a transaction  cannot  be  properly  called  a loan,  but 
that  it  is  correctly  described  by  sec.  4 of  the  act  of  incorporation. 

Mode  in  which  such  a transaction  could  alone  be  impeached  indicated. 

Cor.  P.  B.  S.  v.  Ilowell,  19,  U.  C.  124,  observed  upon,  and 

Held,  that  the  question  of  usury  or  no  usury,  upon  facts  properly  pleaded, 
is  for  the  jury,  and  not  for  the  court. 

Unnecessarily  lengthy  pleadings  ordered  to  be  reduced  by  the  Master  at 
the  party’s  expense. 

This  was  an  action  on  a deed,  dated  28tli  December,  1864,., 
made  by  the  defendant  to  the  plaintiffs. 
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The  first  count  was  for  the  payment  of  $675  on  the  1st 
of  April,  1865,  with  interest  thereon  at  the  rate  of  8 per 
cent. 

The  second  count  was  for  the  payment  of  $195  20  on 
the  same  day,  with  interest,  at  the  rate  of  6 per  cent.,  on  the 
sum  of  $7,808,  from  the  1st  of  November,  1864. 

The  plea  to  the  1st  count  set  out  that  the  plaintiffs  were 
a body  corporate,  incorporated  under  the  9 Vic.  ch.  90,  and 
were  authorized  to  lend  money,  and,  after  many  other  long- 
recitals  which  were  not  material  to  the  case,  the  defendant 
set  out  verbatim  the  indenture  referred  to  in  the  declaration. 

The  indenture  recited,  among  other  things,  that  the  de- 
fendant “ became  and  w7as  a member  of  the  said  society , 
and  had  subscribed  for  160  shares  in  the  books  of  the  society, 
amounting  to  the  sum  of  $8,000,  and  obtained  from  the 
society  an  advance  from  the  funds  thereof  of  the  said  sum 
of  $8,000,  and,  as  security  therefor,  had  conveyed  to  the  soci- 
ety the  premises  mentioned  therein  by  an  indenture  of  mort- 
gage, dated  the  1st  of  April,  1862  ; and  that  whereas  the 
said  T.  D.  H.  had  made  default  in  payment  of  the  sum  of 
money  in  the  said  mortgage  mentioned,  and  had  applied  to 
the  said  society  to  extend  the  time  for  payment  of  the 
amount  then  due  thereon,  and  whereas  the  society  had 
agreed  to  such  extension  upon  the  terms  and  conditions 
thereinafter  mentioned,  the  said  indenture  witnessed,  that, 
n consideration  of  the  premises,  and  also  in  consideration 
of  the  said  extension  of  time  for  payment  of  the  said  mort- 
gage money,  and  for  the  further  consideration  of  the  sum 
of  $8,488  due  and  owing  by  him,  he,  the  said  T.  D.  H., 
granted,”  &c. 

Then  followed  the  proviso  for  payment  of  the  money, 
with  interest  at  6 per  cent.:  •*  $675,  with  interest  thereon 
at  8 per  cent,  from  the  date  of  the  mortgage  on  the  1st  of 
April,  1865,  and  $7,808  to  be  paid  in  forty  equal  quarterly 
payments  of  $195  20,  on  the  first  day  of  each  of  the 
months  of  April,  July,  October,  and  January,  in  each  year, 
from  1865  to  1875,  both  inclusive,  with  interest  upon  the 
whole  amount  of  principal  money  remaining  due,  at  the 
rate  of  6 per  cent,  per  annum  with  each  instalment,  the 
first  of  the  said  instalments  and  interest  to  become  due  and 
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payable  on  the  first  day  of  April,  1865,  and  the  interest  to 
he  computed  from  the  first  day  of  November,  1864  and 
a covenant  to  pay  -the  money  and  interest,  according  to  the 
proviso. 

The  defendant  then  averred  that  the  deed  was  a corrupt 
-deed,  whereby  it  was  corruptly  and  against  the  statute 
agreed  by  and  between  the  plaintiffs  and  the  defendant,  that 
the  plaintiffs  should  lend  and  advance  to  the  defendant  the 
sum  of  $8,488  so  due  and  owing  from  the  defendant  to  the 
plaintiffs,  and  forbear  and  give  time  for  payment  thereof, 
as  in  the  deed  mentioned ; and  that  the  defendant,  for  the 
loan  and  for  the  forbearance  and  giving  time  for  payment 
of  the  sum  of  $8,483,  lent  and  advanced  according  to  the 
terms  of  the  deed,  should  give  and  pay  to  the  plaintiffs  more 
than  lawful  interest,  at  the  rate  of  $6  for  the  forbearance  of 
$100  for  a year,  that  is  to  say,  (setting  out  the  whole  of  the 
terms  of  the  proviso  of  the  mortgage,  and  alleging  that  the 
8 per  cent,  on  the  $675  exceeded  6 per  centum  per  annum  ; 
and  that  the  interest  of  6 per  cent,  reserved  on  the  remain- 
ing sum,  from  the  1st  of  November,  1864,  a day  anterior  to 
the  date  of  the  mortgage,  exceeded  the  rate  of  6 per  centum 
per  annum  from  the  date  of  the  mortgage  to  the  time  of 
payment.) 

The  second  plea  to  the  second  count  was  precisely  the 
same  as  the  first  plea. 

The  plaintiffs  demurred  to  these  pleas,  and  stated,  as 
causes  of  demurrer  to  the  same — 

1.  That,  being  a building  society  established  by  statute, 
the  plaintiffs  were  not  within  the  exception  which  applied 
to  certain  corporations  referred  to  in  the  act  respecting  in- 
terest. 

2.  That  they  were  not,  on  the  16th  day  of  August,  1858, 
a corporation  antliorised  to  lend  or  borrow  money,  within 
the  meaning  of  the  said  act. 

3.  That  the  transaction  set  out  in  the  pleas  w’as  a deal- 
ing between  the  society  and  one  of  the  members  of  the 
society,  under  the  act  respecting  building  societies,  and  w’as 
not  usurious. 

4.  That  even  although  the  plaintiffs  should  be  within  the 
terms  of  the  exception  in  the  act  respecting  interest,  the 
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transactions,  as  set  forth  in  the  pleas,  were  not  nevertheless 
usurious. 

R.  G.  Dalton  for  the  demurrer. — It  is  admitted  on  the 
record  that  the  defendant  was  a member  of  the  society,  and 
there  can  be  no  usury  in  such  a case : Silver  v.  Barnes , 6 
B.  N.  C.  186;  Carr  v.  Johnson,  11  L.  T.  856;  Canada  Per, 
Bg.  Society  v.  Roivell,  19  U.  C.  Q.  B.  124.  The  pleas  admit 
and  shew,  that  the  money  mentioned  in  the  mortgage  sued 
upon  was  an  old  debt,  which  was  secured  by  the  previous 
mortgage  which  was  referred  to ; yet  there  is  no  averment 
against  the  legality  of  the  present  debt  or  security. 

The  pleas  do  not  show  in  fact  a loan  or  advance*  but  the 
contrary,  the  extension  of  time  for  the  payment  of  a prior 
indebtedness ; and  an  advance  of  shares  is  not  a loan. 

The  Con.  Stats,  for  U.  C.  c.  58,  sec.  86,  provide,  that 
those  who  get  advances  on  their  shares  are  not  to  be  entitled 
to  a participation  in  profits ; but  it  does  not  appear  the 
defendant  received  the  advance  of  his  shares,  but  an 
advance  on  the  security  of  his  shares. 

The  cases  of  the  Edinburgh  Ass.  Co.  v.  Graham , 19  U.  C 
Q.  B.  581,  and  The  Corporation  ofN.  Gwillimburg  v.  Moore , 
1 V.  K.  (15  C.  P.)  445,  shew  to  what  bodies  the  exception 
in  the  usury  act  implies,  and  that  this  society  is  not  within 
it,  or  affected  by  it. 

The  plaintiffs  had  no  power  to  borrow  money  until  the 
year  1859,  when  the  22  Y.  c.  45  was  passed  : see  sec.  3 of 
this  act,  which  is  now  sec.  38  of  the  consolidated  act. 

K.  M'Kenzie,  Q.  C. — The  whole  question  is,,  whether  the 
plaintiffs  are  within  the  terms  of  the  9th  sec.  of  the  usury 
■act : if  they  are,  this  is  a usurious  transaction  ; if  they  are 
not,  this  is  not  a usurious  transaction : Con.  Stats.  U.  C 
c.  43,  sec.  4,  Con  Stat.  C.  c.  53,  sec.  9. 

The  plaintiffs  were  and  are  a corporation  authorized  to 
lend  money:  various  passages  of  the  act  shew  that  their 
members  might  have  borrowed  and  still  may  borrow  from 
the  society  : if  so,  the  society  must  have  been  and  must  be 
able  to  lend  to  the  members. 

The  plaintiffs  are  not  entitled  to  receive  a greater  inte- 
rest than  6 per  cent.,  although  they  may  take  a bonus  in 
addition  to  the  interest,  if  they  please.  In  the  present  case 
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the  plaintiffs  have  not  taken  a bonus,  but  have  reserved  a 
higher  rate  of  interest  than  they  are  authorized  to  take. 

The  reservation  of  the  8 per  cent,  is  certainly  usurious ; 
therefore,  upon  the  face  of  the  mortgage,  there  is  illegality, 
and  the  reservation  of  the  interest  on  the  residue  of  the 
money  from  a day  before  the  date  of  the  mortgage  is  also 
illegal : Hodgkinson  v.  Wyatt,  4 Q.  B.  684 ; Fussell  v. 
Daniel,  10  Exch.  581. 

If  any  part  of  the  mortgage  be  invalid  for  usury,  the 
whole  of  it  is  void. 

Dalton,  in  reply,  referred  to  Mosley  v.  Baker,  6 Hare,  87 
The  Canada  Permanent  Building  and  Savings  Society  v. 
Lewis , 8 U.  C.  C.  P.  852 ; Burbridge  v.  Cotton,  5 DeG.  & 
S.  17. 

The  court  referred  to  the  case  of  Doe  d.  Morrison  v. 
Glover , 15  Q.  B.  108,  as  shewing  that  usury  or  no  usury,, 
being  a matter  of  intention,  was  for  the  jury  to  determine. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

If  this  society  is  not  within  the  provisions  of  the  9tli  sec. 
of  the  Act  of  Canada,  there  is  no  occasion  to  consider  any 
of  the  other  points  which  were  argued  before  us. 

It  is  enacted  by  that  section  that,  “Except  as  otherwise 
authorized  and  provided  by  this  act,  or  by  some  other  act  or 
law,  no  corporation,  or  company,  or  association  of  persons, 
not  being  a bank,  authorized  by  law  before  the  16th  of 
August,  1858,  to  lend  or  borrow  money,  shall,  upon  any 
contract,  take  directly  or  indirectly,  for  the  loan  of  any 
monies,  &c.,  above  the  value  of  $6  for  the  advance  or  for- 
bearance of  $100  for  a year,  and  so  after  that  rate  for  a 
greater  or  less  sum  or  value,  or  for  a longer  or  shorter  time 
and  it  is  then  declared  that  the  securities  taken  contrary  to 
the  act  shall  be  void,  and  that  a penalty  shall  be  incurred 
for  the  violation  of  the  act. 

It  has  been  decided  both  in  the  Queen’s  Bench  and  in  this 
court  in  the  cases  referred  to,  that  corporations  which  were 
not  incorporated  for  the  business  of  lending  money,  but  were 
only  allowed  by  law  to  lend  money,  were  not  restricted  by 
this  act  from  charging  more  than  six  or  seven  per  cent. ; and 
it  was  held  that  an  Insurance  Company  and  Municipal  Cor- 
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porations  were  not  such  bodies  as  were  authorized  by  law  to> 
lend  or  borrow  money,  but  that  they  bad  that  power  without 
any  express  authorization  being  necessary  for  the  purpose. 

In  this  case  the  plaintiffs  are  “by  some  other  act  or  law,” 
namely  the  Building  Societies  act,  authorized  by  law,  and 
were  so  before  the  16th  of  August,  1858,  “to  lend  money;” 
the  whole  scope  and  purport  of  the  act  is  of  this  character, 
and  without  it  the  purposes  of  the  act  could  not  be  accom- 
plished. 

It  was  not  necessary  either  that  such  a body  should  have 
been  provided  for  or  referred  to  by  the  usury  act,  because 
there  had  been  special  legislation  for  them  already,  by  which 
they  were  authorized  to  take,  besides  interest,  any  bonus  on 
any  share  for  receiving  it  in  advance,  without  incurring  the 
penalty  for  usury,  which  was  a virtual,  if  not  an  absolute 
release  to  them  from  all  the  restrictions  of  the  usury  laws. 

We  think,  therefore,  that  these  plaintiffs  are  within  the 
terms  of  the  exception  contained  in  the  interest  act  ; and 
that  they  are  not  at  liberty  to  lend  money  in  any  other  man- 
ner, or  on  any  other  terms,  than  they  are  specially  author- 
ized to  do  by  their  act  of  incorporation. 

This  case  then  sets  up  two  grounds  of  usury ; one,  as. 
to  the  reservation  of  six  per  cent,  interest  from  a day  an- 
terior to  the  date  of  the  mortgage  now  sued  upon,  and  the 
other  as  to  the  charge  of  eight  per  cent. 

As  to  the  six  per  cent,  we  think  there  is  nothing  in  the 
deed,  or  upon  the  whole  face  of  the  plea,  which  shews  that, 
the  principal  sum  in  question,  the  $7,808,  was  not  due  at  the 
time  from  which  the  interest  upon  it  lias  been  reserved,  and, 
therefore,  the  case  of  Hodgkinson  v.  Wyatt  does  not  apply 
for  the  special  circumstance  appeared  in  that  case,  which 
does  not  appear  here,  that  the  principal  sum  had  been  “this, 
day  lent  and  advanced,”  that  is,  upon  the  very  day  of  the 
date  of  the  deed ; and,  therefore,  the  reservation  of  interest 
from  a prior  date  was  held,  to  make  it  a usurious  contract. 

In  this  case,  it  appears  the  whole  principal  sum  was  now 
“due,”  that  is,  on  the  day  of  the  date  of  the  mortgage  ; 
but  that  does  not  shew  that  it,  or,  at  any  rate,  the  $7,808 
were  not  due,  also,  on  the  day  from  which  the  interest  has. 
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been  computed,  and  we  cannot  presume  illegality;  the  infer- 
ence, both  from  the  allegations  of  the  plea  and  the  fact  of 
reservation,  is  very  strongly  the  other  way. 

As  to  the  eight  per  cent.,  we  are  of  opinion  that  we  cannot 
liold  it  to  be  contrary  to  the  company’s  act ; for  by  that  act 
the  plaintiffs  were  permitted  to  take,  besides  interest,  any 
bonus  from  a member  for  his  receiving  his  share  in  advance, 
and  we  cannot  say  that  the  alleged  excess  of  two  per  cent,  is 
not  a bonus  under  the  name  of  interest:  the  statute  does  not 
xequire  that  the  portion  of  it  which  is  bonus  shall  be  called 
bonus,  and  it  would  be  a very  rigid  construction  of  the  deed 
to  avoid  it  on  the  ground  of  illegality,  when  the  defendant 
has  not  excluded  the  presumption  which  must  be  made  in 
favour  of  the  deed  when  there  is  no  express  averment  to  the 
contrary.  Before  the  repeal  of  the  usury  laws,  if  an  excess 
were  taken  on  a loan,  and  it  was  called  by  the  name  of 
bonus,  it  was  still  open  to  the  enquiry  whether  it  was  not  in- 
terest taken  contrary  to  the  statute.  Why,  therefore,  should 
not  the  same  rule  be  reversely  applied,  and  this  sum,  or  a 
part  of  it  which  is  called  interest,  be  shewn  to  be  a bonus  ? 

We  think  we  can  decide  this  question  on  a demurrer  for  the 
same  reasons  on  which  Fussell  v.  Daniel  was  decided  ; 
namely,  that  although  a general  corrupt  agreement  was  set 
out,  yet  in  the  absence  of  certain  special  allegations  shew- 
ing that  the  precise  matter  of  excess  was  a corrupt  excess, 
and  reserved  by  way  of  usury,  the  court  would  not  assume 
that  the  general  facts  which  were  not  usurious,  although 
alleged  to  be  so,  were  usurious  in  fact. 

And  so  in  this  case,  we  think  that  the  circumstances  in 
this  case,  which  the  defendant  has  stated  to  have  been  cor- 
ruptly agreed  upon,  do  not  in  fact  constitute  a corrupt 
agreement ; for  the  statute  expressly  allows  all  that  is 
stated  to  have  been  done  to  be  done  without  any  limitation, 
so  long  as  the  party  is  a member. 

The  only  way  in  which  such  a transaction  could  be  im- 
peached would  be, by  shewing  that  the  defendant  was  induced 
to  become  a member,  and  did  in  fact  become  a member,  at  the 
request  of  the  plaintiffs,  for  the  mere  purpose  of  borrowing 
money  at  an  excessive  and  usurious  rate  of  interest,  and  that, 
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therefore,  it  was  corruptly  agreed  between  them  that  he 
should  become  a member,  &c.  This  was  the  course  which 
was  taken  in  the  case  against  Rowell,  and  the  court  seems 
to  have  intimated,  although  the  case  went  to  the  jury,  that 
there  could  be  no  such  thing  as  usury  between  a Building 
Society  and  its  members,  although  the  very  purpose  of  their 
becoming  members  was,  by  a corrupt  agreement  between 
them,  that  usury  should  be  effected. 

This  we  are  not  quite  prepared  to  adopt  as  our  view  of 
the  law  : usury  or  no  usury,  upon  facts  properly  pleaded,  is 
for  the  jury  to  determine,  and  not  for  the  court ; and  we 
refer  to  Silver  v.  Barnes , Fussell  v.  Daniel,  and  Doe  d . 
Morrison  v.  Glover,  all  cited  in  the  argument. 

Under  the  third  section  of  the  act,  by  virtue  of  which  this 
transaction  has  taken  place,  we  do  not  think  the  transaction 
in  question  can  be  properly  called  or  held  to  have  been  a 
loan : it  may  populary  be  thus  described,  but  not,  we  think, 
correctly  so.  The  act  itself  calls  it  “ the  privilege  of  re- 
ceiving the  same  [the  shares]  in  advance,  prior  to  the  same 
being  realized;”  and  this  agrees  with  the  view  taken  of  such 
a transaction  in  Seagrave  v.  Pope,  (1  DeG.  Mac.  & G.  788, 
15  Law  & Eq.  Rep.  477,  15  Jur,  1099,)  in  which  Lord 
Truro,  L.  C.,  says:  “The  statute  contemplates  no  loan  or 
advance  to  the  member  in  any  other  sense  or  view  than  an 
advance,  by  way  of  anticipatory  payment,  of  the  shares  to 
which  he  would  be  entitled  after  having  made  the  stipulated 
payments.” 

The  former  transaction,  the  anticipatory  payment  made 
to  the  defendant,  has  not  been  impeached,  and  we  do  not 
see  very  clearly  how  the  latter  transaction  can  be  invalid,  if 
the  terms  of  it  could  not  have  invalidated  the  previous  one, 
assuming  it  to  have  been  founded  upon  such  terms. 

We  are  of  opinion,  that  this  transaction  was  not  properly 
a loan ; and  that  while  it  is  admitted  the  defendant  honestly 
and  fairly  became  a member  of  this  society,  and  honestly  and 
fairly  received  his  shares  in  advance,  that  the  reservation 
of  eight  per  cent,  interest  does  not  constitute  usury,  so  long 
as  the  Society  have  power  to  receive  any  bonus  besides  the 
interest,  by  the  term  of  the  statute;  and  that  the  allegation 
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of  its  having  been  corruptly  agreed  that  eight  per  cent, 
should  be  taken,  does  not  make  that  corrupt  which  by  law 
appears  not  to  have  been  corrupt. 

The  judgment  will,  therefore,  be  for  the  plaintiffs. 

We  feel  it  necessary  to  say  that  this  very  long  mortgage 
should  not  have  been  set  out  at  full  length  twice  over  : five- 
sixths  of  it  are  wholly  irrelevant  to  the  subject  of  the  suit : 
it  must  have  added  greatly  to  the  expense  of  the  proceed- 
ings ; and  if  a record  shall  be  required  for  trial,  the  pleadings 
must  be  reduced  by  the  Master  to  their  proper  dimensions 
at  the  defendant’s  expense,  unless  the  parties  can  agree  to 
the  amendment  to  be  made  before  they  are  again  copied. 

Judgment  for  plaintiffs  on  demurrer. 


Provincial  Insurance  Company  v.  Walton  et  al 

Bond , import  of — Pleading. 

A bond  is,  ex  vi  termini,  taken  to  be  a deed;  therefore,  a declaration 
alleging  that  defendant  became  bound  to  plaintiffs,  &c.,  &c.,  whereby 
the  said  bond  became  forfeited,  sufficiently  discloses  an  obligation  by 
speciality ; though  the  mere  expression  bound  would  not  necessarily  of 
itself  have  imported  an  obligation  by  deed. 

J.  A.  Boycl  moved  for  a rule  nisi  calling  on  the  plaintiffs 
to  show  cause  why  the  order  of  Mr.  Justice  J.  Wilson, 
setting  aside  the  defendants’  demurrer  to  the  declaration, 
should  not  be  rescinded. 

The  declaration  commenced,  “For  that  the  defendants 
and  one  Joseph  E.  Walton,  on,  &c.,  became  bound  with 
the  plaintiffs  in  the  sum  of  $100,  conditioned  that  if  the 
said  Joseph  E.  Walton  should  account,  &c. ; whereby  the 
said  bond  became  forfeited,  and  the  plaintiffs  thereby  sus- 
tained damage  to  the  full  amount  of  said  penalty.” 

The  demurrer  was,  “For  that  the  declaration  does  not 
allege  that  there  was  any  consideration  for  the  defendants 
and  the  said  Joseph  E.  Walton  becoming  bound,  as  in  the 
declaration  mentioned;  and  that  the  declaration  does  not 
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show  that  the  defendants  and  Joseph  R.  Walton  became 
hound  by  record  or  by  specialty.” 

He  referred  to  1 Saund.  291,  291a;  Leith  v.  Freeland , 
obligation  is  a deed : Jac.  Law.  Diet.  “Bond Cruise’s 
24  U.  C.  Q.  B.  132;  Bullen  & Leake’s  Prec.  98.” 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

An  obligation  is  a deed : Shep.  Touch.  367.  A bond  or 
obligation  is  a deed:  Jac.  Law  Diet.  “Bond;”  Cruise’s  Dig. 
Tit.  42,  ch.  8,  sec.  1 ; 2 Bl.  Com.  340. 

In  Courtney  v.  Grenville , (Cro.  Car.  209,)  where  the 
plaintiff  declared  that  the  defendant  acknowledged  himself 
bound,  &c.,  and  he  made  perfect  scriptum  prcedictum,  and 
the  defendant  demanded  oyer  conditionis  scripti  obli  atorii 
proedicti , the  court  held  the  defect  cured,  because  the 
defendant  had  on  the  record  called  it  an  obligation.  In 
commenting  upon  this,  (Lord  Ray.  1841,)  it  is  said:  “ Nor 
does  the  case  in  Cro.  Car.  209  come  up  to  this  case ; for 
there  the  defendant,  by  praying  oyer  “ conditionis  scripti 
obligalorii  praedicti,”  admits  it  to  be  a bond;  which  latter 
words  are  italicised  in  1 Saund.  291a  (note).  See,  also, 
Hurlesfcone  on  Bonds,  p.  1 ; Bythewood’s  Conveyancing, 
Tit.  “Bond;”  Broom’s  Com.  282;  Trower  on  Debtor  and 
Creditor,  140.  These  references  shew  that  a bond  is  taken 
to  be,  ex  vi  termini , a deed ; and  the  case  of  Leith  v.  Free- 
land, referred  to  in  the  argument,  shows  that  we  ought  to 
accept  of  the  definition  thus  given  to  it. 

The  plaintiffs  do,  at  the  close  of  their  declaration,  describe 
this  instrument  as  a bond : if  they  had  not  done  so,  the 
mere  statement  at  the  beginning,  that  the  defendants  had 
become  bound  would  not  necessarily  have  been  an  allega- 
tion that  they  had  become  bound  by  deed,  for  every  one 
who  contracts  at  all  becomes  bound. 

The  motion  will,  therefore,  be  refused. 


Rule  refused. 
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Paine  v.  Kilbourne  et  al,  Executors  of  Bearn. 

Statutes  of  Mortmain,  (9  Geo.  II.  ch.  36) — Pleading. 

Declaration,  on  a bond  made  by  testator  for  payment  of  $2,000  to  plaintiff 
as  Treasurer  of  the  Board  of  Trustees  of  the  New  York  Baptist  Union 
for  ministerial  education,  or  his  successor  in  office. 

Plea,  that  the  bond  was  made  without  consideration ; and  that,  so  far  as 
defendants,  as  executors,  might  be  called  to  pay  same  out  of  the  real 
assets,  or  out  of  any  portion  of  the  estate  savouring  of  the  realty,  the 
said  bond  was  void  and  contrary  to  the  Statutes  of  Mortmain,  and  was 
of  the  nature  of  a bequest  for  charitable  purposes,  and  was  not  a deed 
executed  before  two  credible  witnesses  12  calendar  months  before  the 
death  of  testator,  and  was  not  enrolled  in  Chancery  within  6 calendar 
months  after  execution,  and  was  not  made  to  take  effect  in  possession 
immediately  after  the  making  thereof,  nor  at  any  time  before  said  tes- 
tor’s  death ; and  that,  as  such  executors,  they  ought  not  to  pay  same  out 
of  said  real  assets,  or  estate  and  effects  savouring  of  the  realty ; and 
that  they  had  fully  administered  all  the  remainder  of  the  personalty, 
which  had  come  to  their  hands,  as  executors. 

Held,  on  demurrer,  plea  bad ; for  it  did  not  disclose  any  device  on  the 
part  of  the  testator  to  evade  the  Statutes  of  Mortmain : on  the  con- 
trary, it  admitted  his  bona  fides  in  disposing  of  so  much  of  his  estate  as 
personalty,  but  asked  that  his  lands  might  be  protected  from  the  judg- 
ment to  be  recovered,  and  that  this  was  a defence  in  the  nature  of  a 
quia  timet,  which  was  altogether  unwarranted  by  any  known  proceeding. 

This  was  an  action  on  a bond,  made  by  a testator  for 
payment  of  $2,000  to  the  plaintiff  (Treasurer  of  the  Board 
of  Trustees  of  the  New  York  Baptist*  Union  for  ministerial 
•education,  located  at  Rochester  in  the  State  of  New  York,) 
or  his  successor  in  office,  or  any  duly  authorized  agent  of 
the  said  board  of  trustees,  within  six  months  after  the 
decease  of  testator. 

The  defendants  pleaded  the  following  plea  : That  the 
bond  was  made  without  any  consideration  given  therefor, 
or  received  by  the  said  Jacob  Bearn  ; and  that  so  far  as  the 
defendants,  as  executors,  might  be  called  upon  to  pay  the 
same  out  of  the  real  assets,  which  were  of  the  said  Jacob 
Bearn,  and  which  had  ever  come  into  the  hands  of  the 
defendants,  as  executors,  to  be  administered,  or  out  of  any 
portion  of  the  estate  and  effects,  which  were  of  Jacob 
Bearn,  in  any  manner  savouring  of  the  realty,  the  said  bond 
was  void  and  contrary  to  the  Statute  of  Mortmain,  and  was 
of  the  nature  of  a bequest  for  charitable  purposes,  and  was 
not  a deed  executed  in  the  presence  of  two  credible  wit- 
nesses twelve  calendar  months  before  the  death  of  Jacob 
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Bearn,  and  was  not  enrolled  in  the  Court  of  Chancery  within 
six  calendar  months  next  after  the  execution  thereof ; and 
that  it  was  not  made  to  take  effect  in  possession  for  the  said 
charitable  use  immediately  after  the  making  thereof,  nor  at 
any  time  before  the  death  of  the  said  Jacob  Bearn ; and 
that,  as  such  executors,  they  ought  not  to  pay  the  same  out 
of  the  said  real  assets,  or  estate  and  effects  savouring  of  the 
realty ; and  that  they  had  fully  administered  all  the  remain- 
der of  the  personal  estate  and  effects  which  were  of  the 
said  Jacob  Bearn,  and  which  had  ever  come  to  the  hands  of 
the  defendants,  as  executors,  to  be  administered,  and  the 
defendants  had  not,  at  th ' commencement  of  the  suit,  nor 
had  they  since  had, nor  had  they  then  any  personal  estate  or 
effects,  which  were  of  the  said  Jacob  Bearn,  in  their  hands, 
as  executors,  to  be  administered,  except  the  said  chattels 
real,  and  estate  and  chattels  savouring  of  the  realty,  as 
aforesaid. 

The  plaintiff  demurred  to  the  plea  on  the  following 
grounds  : — 

1.  That  the  bond  was  not  within  the  Mortmain  act. 

2.  That  the  bond  did  not  require  enrollment. 

3.  That  the  defendants,  by  assuming  the  bond  should  be 
paid  out  of  the  personalty,  admitted  the  validity  of  the 
bond. 

4.  That  the' plea  did  not  shew  the  defendants  had  fully 
administered,  because  it  appeared  there  were  chattels  real 
and  estate  still  to  be  administered. 

5.  That  the  plea  was  double  in  setting  up  illegality  and  a 
full  administration  of  the  estate. 

The  case  was  argued,  in  Trinity  Term  last,  by  Robert  A. 
Harrison  for  the  demurrer,  and  McMichael  contra. 

The  following  cases  were  cited  : Hallock  v.  Wilson , 7 U. 
G.  C.  P.  28;  Mercer  v.  Hewston , 9 U.  C.  C.  P.  349;  Doe  d. 
Anderson  v.  Todd,  2 U.  C.  Q.  B.  82;  Imperial  act  9 Geo.  II. 
c.  36  ; Doe  d.  Mitchinson  v.  Carter,  8 T.  R.  300  ; Croft  v. 
Lumley,  6 H.  L.  Ca.  672 ; Everetts  v.  Hall,  2 DeG.  Mac.  & 
G.  74,  88,  502;  Salisbury  v.  Denton,  3 Jur.  N.  S.  740; 
Phillpott  v.  St.  George's  Hospital,  3 Jur.  N.  S.  1269  ; 
Came  v.  Long,  4 Jur.  N.  S.  474  ; Hartshorne  v.  Nicholson, 
5 16  u.  c.,  c.  p. 
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4 Jur.  N.  S.  864;  Whicker  v.  Hume,  4 Jar.  N.  S.  933;: 
Jefferies  v.  Alexander,  8 H.  L.  Ca.  594. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

None  of  the  authorities  cited  have  any  proper  bearing 
upon  this  case,  excepting  the  last  one  and  the  case  in 
3 Jur.  N.  S.  269 ; and  if  it  could  be  shewn  that  there  was 
either  a secret  trust  by  the  testator,  that  this  money  should 
be  laid  out  in  the  purchase  of  land,  in  order  that  this  land 
should  be  sold  upon  a judgment  to  be  recovered  against  his 
executors  on  the  bond,  and  that  the  obligee  should  buy  it  in 
in  satisfaction  of  the  money — that  in  fact  there  was  any 
device  to  evade  the  statutes,  which  we  have  rightly  or 
wrongly  adopted  as  part  of  our  statute  law  in  Upper  Canada, 
according  to  the  case  of  Jefferies  v.  Alexander  this  plea 
might  have  been  supported,  or  a defence,  at  any  rate,  estab- 
lished in  equity  to  the  bond ; but  nothing  of  the  kind  is  set 
up,  or  pretended  to  be  set  up.  On  the  contrary,  the  defen- 
dants admit  the  bona  ffdes  of  the  testator  in  disposing  of 
this  amount  of  his  estate  as  personalty ; but  they  ask  that 
the  lands  shall  he  protected  against  the  judgment  to  be  re- 
covered for  the  debt.  This  is  a defence  in  the  nature  of  a 
quia  timet,  but  of  a kind  not  at  all  warranted  by  any  pro- 
ceeding which  we  can  discover. 

As  well  might  a person,  privileged  from  arrest  on  a ca,  sa.y 
plead  against  the  recovery  of  a debt  which  he  owed,  that  he 
was  not  liable  to  be  taken  on  such  a writ,  and  that  the 
plaintiff  should  not,  therefore,  he  allowed  to  recover  a 
judgment  against  him  for  the  debt. 

We  do  not  see  how  the  plea  can  be  supported ; but  as  the- 
defendants  probably  desire  to  plead  the  substance  of  the 
plea,  that  they  have  fully  administered,  they  should  be 
allowed  to  do  so  in  their  personal  acquittance,  if  they 
desire  it. 

The  defendants,  therefore,  will  be  allowed  within  two 
weeks  to  withdraw  their  plea,  and  replead  it  as  above  men- 
tioned, on  payment  of  costs,  otherwise  there  will  be  judgment 
for  the  plaintiff  on  the  demurrer. 


Eule  accordingly. 
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Pyper  y.  McKay. 

Accommodation  Note — Negotiation  after  payment — Pleading. 

Declara  tion , on  a promissory  note  made  by  defendant  payable  to  the  order 
of  S.  T.  & Co.,  and  indorsed  by  them  to  plaintiff, 
pleas,  (4th)  that  the  note  was  made  by  defendant  for  the  accommodation 
of  the  payees  to  raise  money  thereon,  and  indorse  the  same  to  their  own 
use  before  it  should  become  due  and  payable,  and  not  otherwise  ; and 
that  there  never  was  any  value  or  consideration  for  such  making,  or  for 
the  payment  by  defendant  of  the  note,  except  as  aforesaid ; that  the 
payees  indorsed  and  negotiated  it  with  the  Commercial  Bank  for  their 
own  use  according  to  said  terms  ; that  it  was  afterwards  protested,  and 

S.  T.  & Co.,  on  behalf  of  defendant,  subsequently  paid  it  to  said  bank, 
and  it  was  then  returned  to  S.  T.  & Co.  by  the  bank  for  and  on  account 
of  defendant ; that  S.  T.  & Co.  afterwards  and  in  fraud  of  defendant 
first  indorsed  it  to  plaintiff. 

The  5th  plea  was  similar  to  the  4th,  only  that  it  concluded  thus,  “ and  S. 

T.  & Co.  without  defendant’s  authority  first  indorsed  the  note  to  plain- 
tiff after  the  payment  and  discharge.” 

Held,  on  demurrer,  pleas  good. 

This  was  an  action  on  a promissory  note  made  by  defend- 
ant payable  to  tlie  order  of  Shaw,  Turnbull  & Co.,  and 
endorsed  by  them  to  the  plaintiff. 

3rd  plea.  That  the  note  was  made  by  the  defendant  for 
the  accommodation  of  the  payees,  and  there  never  was  any 
value  or  consideration  for  the  endorsement  of  the  note  to 
the  plaintiff,  and  the  plaintiff  always  held  the  note  and 
then  held  it  without  value. 

4th  plea.  That  the  note  was  made  for  the  accommodation 
of  the  payees,  to  raise  money  thereon  and  endorse  the  same 
to  their  own  use  before  the  same  should  become  due  and 
payable,  and  not  otherwise,  and  there  never  was  any  value 
or  consideration  for  such  making,  or  for  the  payment  by  the 
defendant  of  the  note,  or  of  any  part  of  it  except  as  afore- 
said ; that  the  payees  endorsed  the  note  and  negotiated  it 
with  the  Commercial  Bank  for  their  own  use  according  to 
the  said  terms ; that  the  note  was  afterwards  protested  for 
non-payment,  and  Shaw,  Turnbull  & Co.,  on  behalf  of  the 
defendant,  afterwards  paid  and  discharged  the  principal  and 
interest  of  the  note  and  the  notarial  fees  by  payment  to  the 
Bank,*  and  the  note  was  then  returned  to  Shaw,  Turnbull 
& Co.  by  the  bank  for  and  on  Account  of  defendant ; and 
Shaw,  Turnbull  & Co.  afterwards  and  in  fraud  of  the  de- 
fendant first  endorsed  the  note  to  the  plaintiff. 
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There  was  another  plea  similar  to  the  preceding  one 
down  to  the  asterisk  (*),  and  it  concluded  thus : “ And 
Shaw,  Turnbull  & Co.,  without  the  authority  of  the  defend- 
ant, first  endorsed  the  note  to  the  plaintiff  after  the  pay- 
ment and  discharge.” 

The  plaintiff  demurred  to  all  three  pleas.  / 

The  special  cause  assigned  to  the  3rd  plea  was,  that  it 
should  have  stated  there  was  no  value  or  consideration  for 
making  the  note,  to  make  a good  plea. 

The  objections  to  .the  other  pleas  were,  that,  notwith- 
standing the  allegations  of  the  pleas,  Shaw,  Turnbull  & Co. 
were  not  restrained  from  negotiating  the  note  after  it  was 
due,  or  after  they  had  paid  it,  or  fora  valuable  considera- 
tion, and  without  notice  to  the  indorsee. 

The  case  was  argued  during  th  e term  by  McMichael  for 
the  demurrer. — The  third  plea  is  bad,  for  it  sets  up  the  fact 
of  accommodation  as  a complete  defence,  shewing  how  a 
note  given  without  value  • or  consideration  may  not  be  re- 
coverable : it  never  yet  has  been  allowed  to  be  a defence  in 
itself. 

The  4th  and  5th  pleas  are  both  objectionable,  because 
such  a note  as  the  one  sued  on  may  be  reissued  after  its 
maturity  and  after  payment  by  the  accommodation  payee  : 
Charles  v.  Marsden  1 Taunt.  224  ; Lazarus  v.  Cowie,  3 Q.  B. 
459  ; Parry.  Jeivell,  13  B.  C.  909,  S.  C.  (in  Exch.  Cham.) 
16  C.  B.  684. 

Givynne,  Q.  C.f  contra.-- (On  the  argument  he  assented 
to  amend  the  third  plea). 

The  4th  plea  must  be  good,  for  it  is  that  alleged  that 
Shaw,  Turnbull  & Co.  paid  the  note  for  the  defendant  after 
it  was  due,  and  after  that  endorsed  it  to  the  plaintiff  in 
fraud  of  the  defendant. 

The  5th  plea  is  also  sufficient,  although  it  does  not  state 
that  the  endorsation  to  the  plaintiff  was  in  fraud  of  the  de- 
fendant. 

This  note,  given  as  it  was,  as  is  admitted  by  the  de- 
murrer, for  the  accommodation  of  the  payees,  made  with- 
out any  value  or  consideration  by  the  defendant,  and  given 
by  him  upon  the  express  agreement  that  it  was  to  be 
negotiated  by  the  payees  only  before  it  was  due  and  not 
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afterwards,  is  not  available  to  the  plaintiff,  an  indorse,  not 
only  after  maturity,  but  after  payment ; Harmer  v.  Steeler 
4 Exch.  1,  and  the  case  of  Jewell  v.  Parr , before  cited. 

A Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  think  the  4th  and  5th  pleas  are  a good  defence  : they 
state  such  facts  which  shew  that  the  defendant  was  not  the 
real  debtor  or  the  ultimate  party  to  make  payment ; and 
they  shew  that  the  full  purposes  of  the  note  had  been 
effected  by  its  negociation,  and  finally  by  its  payment  by  the 
accommodation  party  after  the  maturity.  Such  a payment 
might  have  been  inferred,  from  the  relation  of  the  maker 
and  the  payees,  to  have  been  a payment  made  for  the 
maker:  per  Wightman  J.,  in  16  C.  B.  707;  but  here  it  is 
expressly  alleged  that  this  was  the  fact ; and  such  a payment 
must  be  the  same  thing  as  a payment  actually  made  by  the 
maker  himself:  per  Parke , B.,  at  p.  708  of  the  same  case. 

Payment  is  one  of  the  equities  which  attaches  to  an  ac- 
commodation note  after  it  is  due;  and  it  may  be  that  its 
non-negotiability  after  maturity  was  also  one  of  the  equities. 

The  judgment  will  be  for  the  defendant  on  the  fourth  and 
fifth  pleas. 


Kitchen  v.  Murray. 

Evidence — Registered  title — Unregistered  deed — Surprise,  absence  of  witnesses 

— New  trial. 

In  an  action  on  an  agreement  to  deduce  a good  title  to  land  sold  to 
plaintiff,  and  on  the  common  counts,  defendant  pleaded  non  assumpsit, 
that  he  had  made  a good  title  to  the  land,  and  never  indebted. 

Held,  that  uuder  these  pleadings  defendant  could  not  shew  that  plaintiff 
had  cut  timber  on  the  lot  of  greater  value  than  the  improvements  made 
and  the  money  paid  by  him  for  the  lot  ; and,  Semble,  that,  even  if  such 
facts  could  be  shewn,  they  would  form  no  defence,  as  the  defendant  had 
no  title  in  himself  to  the  land. 

Held,  also,  that  the  title,  being  a registered  one,  had  not  been  deduced, 
nasmuch  as  one  of  the  deeds  in  its  chain  was  not  upon  registry. 

The  court  refused  to  grant  a new  trial  on  the  ground  of  surprise,  consist- 
ing in  the  absence  of  a party’s  witnesses  from  the  trial,  where  an  ap- 
plication made  to  the  presiding  judge  to  postpone  the  trial  had  failed, 
in  consequence  of  its  not  having  appeared  that  the  required  witnesses 
had  been  subpoenaed,  and  the  applicant  had  run  the  risk  of  going  into 
his  case  with  such  evidence  as  he  had. 
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This  was  an  action  on  an  agreement  made  by  defendant, 
on  the  12th  day  of  November,  1862,  to  sell  and  convey  to 
plaintiff  the  north  half  of  lot  No.  27,  in  the  gore  of  Nota- 
wasaga. 

The  plaintiff  was  to  pay  $250  down  and  be  let  into  pos- 
session, and  defendant  was,  within  a reasonable  time,  to 
deduce  and  make  a good  title  to  the  land,  and  was  to  se- 
cure the  balance  of  purchase  money  by  a mortgage  thereon. 

Breach  : That  defendant  did  not,  within  a reasonable 
lime,  deduce  a title. 

There  were,  also,  the  common  counts  in  the  declaration. 

To  this  defendant  pleaded  : 1st.  That  he  did  not  promise. 
2nd.  That  he  did,  within  a reasonable  time,  deduce  and 
make  a good  title.  3rd  Never  indebted  (to  the  common 
counts). 

The  cause  was  tried  before  the  Chief  Justice  for  Upper 
Canada,  at  the  last  Spring  Assizes  held  at  Barrie. 

The  plaintiff  proved  the  agreement,  and  that  he  went 
into  possession  of  the  lot,  by  the  authority  of  the  defendant, 
in  the  summer  of  1863,  it  being  then  wild ; that  he  cleared 
between  three  and  four  acres  and  put  up  a small  building, 
the  whole  improvement  being  worth  $60  to  $65  ; that  in 
clearing  the  land  the  plaintiff  had  sold  timber  and  saw- 
logs,  the  saw-logs  for  about  $75,  the  timber  for  about  $20, 
and  some  cedar  for  about  $8  or  $10.  The  defendant  had 
told  plaintiff  that  if  he  cut  timber  he  would  stand  between 
him  and  harm. 

It  was  proved  that  the  defendant  had  told  the  plaintiff 
that  any  hour  he  left  the  place  he  would  refund  the  money 
he  had  paid  ($200);  and  that  the  plaintiff  had  left  the 
place  in  April,  1864. 

It  was  also  proved  that  defendant  had  not  deduced  a 
title,  for  two  deeds,  one  to  Lount  and  another  to  Heward, 
had  not  been  registered;  that  up  to  April,  1864,  no  title 
had  been  made  out,  and  that  the  costs  of  investigating  the 
title  were  $21  39. 

For  the  defence  it  was  proved  by  Mr.  Lount,  that  he  and 
his  wife  had  made  a deed  of  this  lot  to  McLean  on  the  15th 
February,  1858,  and  that  he  had  told  Mr.  McCarthy  that  he 
would  find  a deed  from  McLean  to  Heward  in  the  hands  of 
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Messrs.  Crooks,  Kingsmill  & Cattanach,  and  that  McCarthy 
had  only  objected  to  the  non-registration  of  the  deed  of 
McLean  to  Howard,  and  had  said  that  if  that  were  supplied 
he  supposed  the  title  would  do. 

The  learned  Chief  Justice  told  the  jury  that,  according  to 
this  evidence,  the  title  had  not  been  deduced  and  made  out, 
and  that  the  agreement  had  been  proved  ; that  the  right  to 
be  repaid  the  $200  had  not  been  disputed,  and  for  this  they 
might  add  interest ; that  as  to  any  claim  for  improvements, 
he  should  not,  after  what  had  passed  between  the  parties, 
recommend  them  to  give  anything ; for  the  defendant 
having  shown  no  title  in  himself,  the  plaintiff  might  he 
liable  for  the  timber  he  had  cut. 

Tliejury  found  for  the  plaintiff  damages  $252  89,  being  the 
deposit,  the  interest,  and  the  cost  of  investigating  the  title. 

The  learned  Chief  Justice  reported  that  at  the  trial  the 
defendant’s  counsel  had  asked  to  put  off  the  case  till  next 
day ; but  it  did  not  appear  that  any  one  had  been  sub- 
poenaed to  produce  the  deeds  which  the  defendant  said  he 
expected  to  produce,  or  that  there  was  any  certainty  of 
their  being  there  on  the  next  day,  so  that  the  trial  had  to 
go  on,  as  nothing  else  was  ready,  or  the  court  must  have 
been  closed  before  two  o’clock. 

The  defence  was  gone  into,  and  the  agreement  itself  dis- 
puted. 

In  Easter  Term,  J.  K.  Kerr,  for  defendant,  filed  an  affi- 
davit by  Charles  W.  Lount,  showing  that  John  Patterson, 
Colin  Gunn  and  Joseph  Eensier  were  material  witnesses, 
for  the  defendant  on  the  trial,  and  were  subpoenaed  to  attend 
and  did  attend  on  the  3rd  day  of  April,  but  after  the  cause 
had  been  tried  ; that  he  had  been  informed  that  the  defen- 
dant could  prove  by  them  that  $600  worth  cf  pine  timber 
had  been  cut  off  the  land  and  removed  by  plaintiff,  who  had 
also  removed  the  house  ; that  no  abstract  was  ever  de- 
manded, and  that  all  the  title  deeds,  except  the  patent,  were 
shown  to  Mr.  McCarthy,  and  disclosed  a title  in  Stephen 
Heward;  that  McCarthy  informed  him  he  was  satisfied 
With  the  title,  except  the  non-registration  of  one  of  the  title 
deeds,  being  that  of  McLean  to  Heward ; that  he  had  in- 
formed McCarthy  that  McLean  and  Heward  were  tempo- 
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rarily  absent  from  the  province  ; that  he  appeared  satisfied 
and  said  that,  on  procuring  such  registration,  the  title  would 
be  satisfactory. 

He  also  filed  an  affidavit  by  William  Lount,  that  ho 
understood  before  the  trial  from  Mr.  McCarthy,  the  plain- 
tiff’s attorney,  that  he  would  not  enter  the  record  so  that 
it  should  be  tried  on  the  first  day,  but,  on  the  contrary,  so 
that  it  should  be  tried  after  the  first  day ; that,  in  conse- 
quence, he  notified  the  defendant  that  he  need  not  bring 
his  witnesses  until  the  second  day ; that  the  record  wa& 
entered  No.  8,  the  two  cases  before  it  being  undefended  ; 
that  the  case  was  called  on  soon  after  the  opening  of  tho 
court,  contrary  to  his  expectation,  and  he  was  wholly  un- 
prepared to  go  on  with  the  trial  thereof ; that  he  applied  to 
postpone  the  trial  until  the  following  day,  but  was  refused  ; 
that  he  believed  the  evidence  of  the  witnesses  was  material 
to  the  defence  ; that  he  was  taken  by  surprise  on  account  of 
the  understanding  made  with  Mr.  McCarthy  ; that  he  had 
taken  pains  to  get  the  deed  from  Mr.  Crooks,  but  in  conse- 
quence of  his  absence  he  had  not  been  able  to  procure  it  ; 
and  that  he  expected  Mr.  Crooks  would  be  home  that  day 
(the  3rd  day  of  April  last). 

Another  affidavit  by  Charles  W.  Lount  was  also  produced, 
stating  that  the  deed  spoken  of  would  be  necessary  for  the 
defence  ; that  it  was  in  possession  of  Mr.  Crooks,  who  was 
expected  home  on  the  Saturday  following,  and  it  would  be 
sent  on  Monday;  that  in  consequence  of  Mr.  Crooks  not 
being  able  to  find  the  deed  it  was  not  sent  in  time,  and  that 
in  consequence  a verdict  was  rendered  for  the  plaintiff. 

The  defendant’s  affidavit  stated,  that  the  three  witnesses 
named  were  material,  and  had  been  subpoenaed  for  the 
assizes  ; that  two  or  three  days  before  the  trial  he  had  been 
advised  that  the  cause  would  not  be  tried  on  the  first  day 
of  the  assizes,  and  that  he  need  not  bring  his  witnesses  till 
the  second  day ; that  in  consequence  he  notified  his  wit- 
nesses not  to  come ; that  they  came  on  the  first  day,  but 
not  till  after  the  cause  had  been  tried ; that  he  was  advised 
and  believed  he  had  a good  defence  on  the  merits;  and  that 
he  had  been  wholly  taken  by  surprise  in  consequence  of  the- 
arrangement  mentioned. 
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— Boys  swore  that  he  had  during  the  week  previous  to 
the  assizes  called  on  Messrs.  Crooks,  Kingsmill  & Cattanaeh 
for  the  missing  deed,  and  that  they  could  not  find  it ; that 
he  requested  them  to  send  it  to  Barrie  at  once,  but  it  was 
not  sent;  that  on  the  1st  day  of  April,  before  the  assizes, 
he  received  a letter  and  telegram  that  the  deed  could  not 
be  found;  and  that  up  to  the  day  but  one  before  the  assizes 
he  expected  the  deed  to  be  forthcoming. 

Upon  these  affidavits  a rule  nisi  was  obtained, calling  upon 
the  plaintiff  to  shew  cause  why  a new  trial  should  not  be  had 
on  the  ground  of  surprise  and  the  absence  of  defendant’s 
witnesses  from  the  trial,  and  on  the  ground  that  there  was 
an  understanding  between  the  attorneys  for  plaintiff  and 
defendant  that  the  record  should  be  entered,  so  that  the  cause 
could  not  be  tried  on  the  first  day  of  the  assizes  ; and  that 
the  defendant  and  his  attorney  were  thereby  misled  by  the 
plaintiff,  and  in  consequence  thereof  were  not  prepared  for 
trial  on  the  first  day  of  the  assizes  ; and  on  the  ground  that 
the  defendant  had  a good  defence  to -the  action  on  the 
merits ; and  on  grounds  disclosed  in  the  affidavits  above 
referred  to. 

In  Michaelmas  term,  McCarthy  shewed  cause. — He  filed 
an  affidavit  denying  any  understanding  as  to  the  entering 
the  record,  so  that  the  trial  should  not  come  on  the  first  day, 
and  he  produced  the  letter  of  the  defendant’s  attorney 
explaining  that  what  he  meant  was,  that  McCarthy  would 
not  enter  the  case  for  the  first  day ; but  that  there  was  no 
special  arrangement  to  that  effect. 

He  filed,  also,  an  affidavit  explaining  that  he  did  not  ask 
for  an  abstract  of  the  title,  for  he  obtained  from  the  regis- 
try office  an  abstract  of  the  conveyances  registered  therein; 
that  it  appeared  the  title  was  in  Archd.  G.  McLean,  and 
not  in  the  defendant.  He  denied  that  he  was  told  Heward 
& McLean  were  out  of  the  Province,  and  that  a good  title 
was  ever  shown  to  him  or  his  firm  ; that  from  November, 
1868,  till  the  16th  of  April,  1864,  he  had  made  repeated 
applications  to  have  the  deed  registered,  but  nothing  had 
been  done  about  it ; that  on  the  latter  day  he  notified  the  de- 
fendant that  unless  the  title  was  made  satisfactory  within 
ten  days  the  plaintiff  would  be  no  longer  bound,  but  would 
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recover  the  money  he  paid  with  interest  and  his  expenses 
in  endeavouring  to  obtain  a title ; and  that  as  he  had  referred 
to  Mr.  Crooks,  lie  had  written  to  him  informing  him  of  the 
notice  then  given  and  of  the  limited  time  for  a compliance 
with  the  demand. 

The  affidavit  of  the  plaintiff  stated  that  all  the  timber  cut 
by  him  or  by  his  orders  did  not  exceed  in  value  $80 ; that 
on  the  1st  of  April  he  had  called  on  the  defendant  to  know 
if  he  was  able  to  make  a title  and  he  answered  that  he  was 
not,  and  that  the  plaintiff  might  move  off,  and  he  would 
repay  him  the  $200,  as  had  been  agreed  between  them  in 
January  last,  when  the  time  had  been  extended;  that  he 
had  cleared  about  five  acres  and  fenced  it,  which  was  of  as 
much  value  as  the  timber  that  was  cut  by  him. 

Bansier,  one  of  the  defendant’s  witnesses,  swore  that  lie 
had  never  said  to  Mr.  Lount  that  the  defendant  cut  $600 
worth  of  timber,  for  that  all  the  plaintiff  cut  or  removed 
did  not  exceed  $80. 

It  was  contended  that  the  surprise  had  been  fully  an- 
swered by  these  affidavits ; that  the  merits  were  in  no  way 
■affected  by  what  timber  had  been  cut,  for  that  was  no  part 
of  the  issue,  and  was  not  a matter  in  reduction  of  damages; 
that  the  affidavits  did  not  shew  that  defendant  could  make 
a good  title,  for  the  deed  objected  to  as  not  registered  was 
still  unregistered  : Sugden,  409,  546. 

J.  K.  Kerr,  contra,  contended  that  defendant  had  been 
taken  by  surprise,  and,  on  the  authority  of  Farley  v.  Glass- 
ford,  7 C.  P.  285,  Harrington  v.  Stone,  Bobinson  and  Har- 
rison’s Digest,  215,  Dove  v.  Dalby,5  U.  R.  457,  was  entitled 
to  a new  trial. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  surprise  complained  of  was,  first,  a breach  of  faith 
on  the  part  of  the  plaintiff’s  attorney,  which  has  been  fully 
answered,  and  Mr.  Lount  admits  the  understanding  was 
not  as  he  at  first  represented  it.  Secondly,  the  absence  of 
defendant’s  witnesses.  If  his  witnesses  had  been  properly 
subpoeaned  and  were  not  present,  the  defendant  could  have 
moved  to  put  off  the  trial  ; but  he  cannot  risk  his  defence 
on  the  witnesses  he  has,  take  his  chances  of  a verdict,  and 
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ihen  complain  of  surprise;  but  the  defendant  did  go  on 
-with  his  defence  and  took  his  chance. 

It  does  not  appear  that  what  the  witnesses  would  have 
spoken  to  would  have  been  any  defence.  It  was  not  open, 
we  think,  for  the  defendant  under  these  pleadings  to  shew 
that  the  plaintiff  had  cut  timber  to  a greater  amount  than 
iihe  improvements  he  had  done  and  the  money  paid.  One 
of  the  defendant’s  witnesses,  however,  now  says  the  timber 
and  logs  cut  were  not  more  than  the  plaintiff  represented. 

Then  as  to  the  non-production  of  the  deed  which  the 
defendant  alleges  was  to  make  good  the  title.  Suppose  the 
deed  had  been  produced,  it  was  still  unregistered,  which  was 
and  is  the  objection  made  to  the  plaintiff’s  title. 

The  learned  counsel  for  the  defendant  contended  that  the 
title  was  complete  although  the  deed  was  not  registered ; 
but  we  agree  in  the  opinion  of  the  learned  Chief  Justice 
that  the  title  was  not  deduced  and  made  out  until  the  deed 
was  registered ; for  the  title  was  a,  registered  one,  and  it  was 
admitted  that  all  the  deeds  had  been  registered,  except  this 
deed  and  that  from  Heward  to  the  plaintiff. 

We  think,  in  any  event,  as  the  title  stood,  the  plaintiff 
was  entitled  to  the  damages  the  jury  awarded;  that  there 
was  no  surprise  to  entitle  the  defendant  to  a new  trial ; and 
that  the  proof  of  the  value  of  timber  cut,  as  suggested  by 
the  defendant,  could  not  have  been  given  in  evidence  by  the 
defendant  in  mitigation  of  damages,  because  he  had  no  title 
to  the  land  in  himself.  Besides,  the  evidence  shewed  there 
was  an  understanding  between  the  plaintiff  and  defendant 
that  the  plaintiff  should  move  off  and  be  repaid  the  pur- 
chase money. 

The  rule  will  be  discharged. 


Rule  discharged. 


[76] 


Kyle  v.  The  Buffalo  and  Lake  Huron  Railway  Co. 

Bill  of  lading — Endorsement — Right  of  action — Evidence  of  special  damage 
held  inadmissahle — Special  conditions. 

T^e  declaration  alleged  that  the  plaintiff,  by  his  agents,  delivered  to  de- 
fendants 8,000  bushels  of  his  corn  to  he  carried  from  Chicago  to  Stratford, 
&c.,  and  to  he  delivered  to  the  Bank  of  Montreal  or  their  assigns  : that 
the  Bank  assigned  the  corn  to  plaintiff ; yet  that  defendants  neglected 
for  an  unreasonable  time  to  carry  and  deliver  it,  whereby  the  plaintiff 
lost  a market,  and  was  afterwards  obliged  to  sell  for  a less  price  than  he 
would  otherwise  have  done.  It  appeared  that  the  corn  was  shipped  by 
M.  & Co., lk  as  agents  and  forwarders,”  on  account  of  whom  it  might  con- 
cern, to  be  delivered  to  the  Bank  of  Montreal  or  their  assigns,  and  the 
bill  of  lading  was  endorsed  by  the  agent  of  the  Bank  to  the  plaintiff, 
with  whom  the  defendants  treated  as  the  owner,  and  deliveredit  to  him 
after  some  delay,  caused  by  a charge  made  and  afterwards  remitted  by 
them  It  was  objected  that  the  consignor  or  consignee  only  could  sue 
on  this  contract,  not  the  plaintiff : that  the  Bank  could  not  assign  to 
him,  and  if  they  could,  the  right  of  action  would  not  pass.  There  was 
no  evidence  to  shew  what  interest  the  Bank  had  in  the  corn. 

Held,  there  being  no  plea  denying  plaintiff’s  property  in  the  corn,  that  he 
was  admitted  to  have  been  the  owner  when  it  was  shipped : that  the 
bill  of  lading  did  not  transfer  the  property  to  the  Bank,  in  whom  no 
other  right  was  shewn : that  their  endorsement  was  therefore  unneces- 
sary ; and  that  he  was  entitled  to  maintain  the  action. 

Sernble , however,  that  if  he  had  first  acquired  his  title  by  such  endorse- 
ment, he  might  have  sued  defendants  for  any  negligence  occurring  after 
they  had  recognized  him  as  owner. 

A bill  of  lading  is  not  conclusive  proof  of  the  change  of  property,  like  a 
bill  of  sale:  it  is  a question  of  evidence  whether  such  an  operation 
should  be  given  to  it. 

Under  the  averment  in  the  declaration  of  a loss  of  market  by  the  delay, 
Held,  that  evidence  of  loss  caused  by  the  corn  sprouting,  and  thus  deter- 
iorating in  quality,  was  improperly  received ; but  as  the  verdict  was  war- 
ranted by  the  other  evidence,  the  court  refused  to  interfere  upon  this, 
ground.  (See  note  a). 

There  was  another  count  for  negligence  in  carrying  some  hogs,  to  wliieh 
defendants  pleaded  certain  special  conditions,  wliieh  were  held  to 
exempt  them  from  liability. 

This  was  an  action  brought  against  the  defendants  as. 
common  carriers. 

The  first  count  stated,  that  the  defendants  were  the  pro- 
prietors of  the  railway  mentioned,  and  were  the  lessees  of 
certain  steamers  used  in  connection  therewith ; and,  second- 
ly, that  the  plaintiff,  by  his  agents,  on  27th  January,  1862,. 
caused  to  be  delivered  to  the  defendants  8,000  bushels  of 
corn  of  the  plaintiff,  to  be  carried  from  Chicago,  in  the 
State  of  Illinois,  upon  the  steamers  and  on  the  said  railway,, 
and  upon  other  steamers  and  the  said  railway  to  be  carried 
to  Stratford,  in  the  County  of  Perth,  and  at  one  other- 
station  on  the  line  of  the  railway  as  the  plaintiff  might. 
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direct,  and  to  be  delivered  to  the  Bank  of  Montreal  or  their 
assigns  within  a reasonable  time  [certain  casualties  and 
perils  only  excepted]  for  certain  reward;  that  the  Bank 
assigned  the  corn  to  the  plaintiff,  of  which  the  defendants 
had  notice  ; and  the  plaintiff  directed  the  defendants  to 
deliver  5,000  bushels  at  Stratford  and  3,000  bushels  at  Paris, 
being  one  other  station  of  the  defendants;  that  the  defend- 
ants were  not  prevented  by  any  of  the  said  perils  or  casu- 
alties from  carrying  and  delivering  the  corn,  and  a reason- 
able time  for  carrying  and  delivering  the  same  had  elapsed; 
yet  the  defendants,  for  a long  and  unreasonable  time, 
neglected  to  carry  and  deliver  the  corn,  whereby  the  plaintiff 
lost  a market  for  the  sale  of  the  goods,  &c.  &c. 

The  second  count  was  similar  to  the  first,  excepting  that 
it  was  therein  alleged  that  all  conditions  were  fulfilled  and 
all  times  had  elapsed  necessary  to  entitle  the  plaintiff  to 
maintain  this  action;  yet  the  defendants,  although  they 
delivered  at  Stratford  4,940  bushels  of  the  corn,  did  not 
deliver  the  5,000  directed  to  be  there  delivered;  and  although 
the  defendants  delivered  at  Paris  2,940  bushels  of  the  corn, 
they  did  not  deliver  the  8,000  bushels  directed  to  be  there 
delivered;  whereby  the  plaintiff  lost  the  said  goods. 

The  third  count  stated  a delivery  by  the  plaintiff  to  the 
defendants  of  1,058  dressed  hogs  of  the  plaintiff’s  to  be 
carried  from  Stratford,  Carronbrooke,  Mitchell,  Seaforth, 
and  Goderich,  in  Canada,  to  Buffalo,  in  New  York  State, 
and  to  be  there  delivered  for  the  plaintiff  within  a reason- 
able time  for  reward ; and  that,  although  a reasonable  time 
had  elapsed,  yet  the  defendants  neglected  for  a long  and 
unreasonable  time  to  carry  and  deliver  the  said  goods? 
whereby  the  plaintiff  loska  market  for  the  sale  of  the  goods, 
&c.,  &c. 

The  defendants  by  their  first,  fifth  and  ninth  pleas  to  the 
three  counts  separately  pleaded,  Not  guilty. 

By  their  second,  sixth  and  tenth  pleas  to  the  three  counts 
separately,  they  traversed  the  delivery  to  and  receipt  by 
them  of  the  goods  for  the  purposes  and  on  the  terms  alleged. 

By  their  third  and  seventh  pleas  to  the  first  and  second 
counts  separately  they  traversed  that  the  Bank  of  Montreal 
legally  assigned  the  corn  to  the  plaintiff. 


78 


TRINITY  TERM,  29  VIC.  1865. 


Bv  their  fourth  plea  to  the  1st  count  they  pleaded,  that 
after  they  had  with  reasonable  despatch  safely  and  securely 
carried  the  corn  from  Chicago  to  the  Town  of  Goderich,  in 
Canada,  a station  on  their  line  of  railway  other  than  Strat- 
ford, and  situate  between  Chicago  and  Stratford,  and  while 
the  corn  was  at  Goderich,  the  plaintiff  directed  the  defend- 
ants to  convey,  subject  to  the  rules  and  regulations  in  the 
plea  mentioned,  5,000  bushels  to  Stratford,  and  8,000  bushels^ 
through  or  past  Stratford  to  Paris,  another  station  on  the 
said  line  of  railway,  a great  distance,  to  wit,  fifty  miles, 
beyond  Stratford;  and  the  defendants  safely  and  securely 
carried  the  same  to  the  Stratford  and  Paris  stations  respec- 
tively as  directed,  subject  to  the  general  rules  and  regula- 
tions of  the  defendants,  and  which,  among  other  things, 
provided,  “ That  the  charges  on  all  freight  must  be  paid 
before  the  goods  will  be  delivered : the  company  will  not  be 
liable  as  common  carriers,  but  only  as  warehousemen,  for 
articles  and  goods  received  into  any  storehouse  of  the  com- 
pany at  any  way  station  or  other  station,  or  at  any  point  on 
their  railway  to  be  carried  by  them,  while  the  articles  and 
goods  are  waiting  transportation;  and  their  liability  as 
carriers  shall  not  begin  until  such  articles  'are  actually 
loaded  on  the  cars,  and  shall  cease  from  and  after  the  same 
are  carried  to  the  respective  station  in  the  town  or  place  to 
which  they  are  consigned.  All  produce  and  other  commo- 
dities must  be  removed  from  the  depot  within  twenty-four 
hours.  No  claim  forjoss  or  damage,  for  which  the  company 
is  accountable,  will  be  allowed  unless  notice  in  writing  is 
given  to  the  freight-station  agent  within  twenty-four  hours 
after  the  goods  are  delivered  :”  of  which  the  plaintiff  had 
full  notice;  and  so  the  defendants  said,  that  having  as 
aforesaid  with  reasonable  despatch  safely  and  securely  car- 
ried the  said  corn  to  the  Stratford  and  Paris  stations  respec- 
tively, ready  tojbe]  delivered  to  the  plaintiff,  the  duty  and 
liability  of  the  defendants  as  common  carriers  were  fully 
discharged  and  at  an  end ; and  that  after  the  arival  of  the 
corn  at  Stratford  and  Paris,  they  were  always  ready  and 
willing,  and  offered  to  deliver  the  same  to  the  plaintiff,  upon 
first  being  paid  the  charges  made  and  delivered  by  the 
defendants  for^the  carrying  thereof;  and  that  no  notice  in 
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writing  of  any  claim  for  loss  or  damage  in  respect  of  the 
said  corn,  or  of  the  carrying  thereof,  or  otherwise,  was  given 
to  the  station  agent,  or  to  the  defendant,  or  to  any  one  on. 
their  behalf,  within  twenty-four  hours  after  the  corn  was 
delivered  to  and  carried  away  by  the  plaintiff. 

The  8th  plea,  pleaded  to  the  second  count,  was  similar  to 
the  4th  plea,  just  stated,  except  that  the  plea  did  not  aver 
reauiness  and  willingness  to  deliver. 

By  the  11th  plea,  pleaded  to  the  third  count,  it  was  stated 
that  the  plaintiffs  delivered,  and  the  defendants  received  the 
dressed  hogs  to  be  carried  as  aforesaid,  subject  to  the  general 
rules  and  regulations  of  the  company,  one  of  which  was,. 
“ Perishable  property  must  always  be  prepaid ; the  company 
will  not  be  responsible  for  damages  occasioned  by  delays  of 
any  kind,  or  from  storms,  accidents,  or  unavoidable  causes,, 
or  by  delay  or  injury  to  perishable  articles,  or  for  injury  to. 
property  produced  by  frost,  heat,  or  the  elements ; nor  will 
they  guarantee  any  special  dispatch  in  the  transportation  of 
live  stock  and  perishable  property.  Fresh  fish,  meat,  poul- 
try, eggs  and  game,  or  other  perishable  articles,  are  con- 
veyed only  at  the  owners’  risk.  No  claim  for  loss  or  damage 
for  which  the  company  is  accountable  will  be  allowed  unless 
notice  in  writing  is  given  to  the  station’s  freight  agent  within 
twenty-four  hours  after  the  goods  are  delivered;” — of  all 
which  the  plaintiff  had  notice. 

And  the  defendants  said  that  after  the  receipt  by  them  of 
the  hogs  to  be  carried,  the  traffic  on  the  said  railway  was 
impeded  and  delayed  by  storms,  which  continued  for  many 
days,  rendering  it  impossible  to  run  trains  or  work  the  traffic 
over  and  along  the  railway  from  Stratford  to  Buffalo  ; and 
by  means  thereof  the  freight  on  the  railway  became  choked 
up  and  accumulated  into  large  quantities  at  Port  Erie,  on 
the  railway,  and  at  other  stations  between  Buffalo  and 
Stratford,  Carronbrook,  Mitchell  and  Goderich,  and  a long 
time  elapsed  before  the  hogs  were  carried  to  Buffalo,  ready 
to  be  delivered  to  the  plaintiff,  which  was  the  same  neglect 
in  carrying  complained  of  in  the  third  count ; and  the  defen- 
dants said  that  although  plaintiff  received  and  carried  away 
the  said  hogs  at  Buffalo,  no  notice  in  writing  of  any  claim 
for  loss  or  damage  in  respect  of  the  hogs,  or  of  the  carrying 
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thereof,  or  otherwise,  was  given  to  the  station’s  freight 
agent,  or  to  the  defendants,  or  to  any  one  on  their  behalf, 
within  twenty-four  hours  after  the  hogs  were  so  delivered 
or  received  and  carried  away. 

Issue  was  joined  on  all  these  pleas. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  Strat- 
ford, before  Mr.  Justice  Hagarty,  when  the  jury  found  a 
verdict  for  the  plaintiff  for  $400,  made  up  as  follows  : 


For  the  deficiency $68 

For  detaining  the  corn 180 

For  detaining  the  hogs 152 


The  following  facts  appeared  at  the  trial : that  the  corn 
was  shipped  by  H.  McLellan  & Co.,  as  agents  and  forward- 
ers, on  account  of  and  at  the  risk  of  whom  it  might  concern, 
at  Chicago,  on  the  27th  of  July,  1862,  on  board  the  propeller 
“ Kenosha,”  to  be  delivered  to  the  Bank  of  Montreal  or  their 
assigns,  the  freight  to  Stratford  and  the  other  stations  of  the 
defendants,  at  10c.  per  bushel,  payable  in  Canada  funds. 
The  bill  of  lading  was  endorsed  on  the  2nd  of  August, 
1862,  by  one  of  the  agents  of  the  Bank  of  Montreal,  to  the 
plaintiff. 

James  E.  Fenton,  the  station  master  of  the  defendants  at 
Stratford,  said:  “The  plaintiff  applied  at  Stratford  for  the 
grain,  and  tendered  $800  for  the  freight.  The  defendants 
refused  to  give  it  to  him,  because  he  would  not  pay  the 
^amount  claimed — more  than  10c.  per  bushel.  Cannot  say 
how  much  more  was  asked.  Afterwards  the  plaintiff  paid 
$800,  and  a portion  of  the  grain  was  delivered  to  him, 
pending  the  dispute:  11  car  loads  were  detained  about  11 
days.  Plaintiff  went  to  Brantford  to  see  the  head  of  the 
company,  and  took  a good  deal  of  trouble.  There  was  an 
extra  charge  of  half  a cent  a bushel  for  the  Goderich  ele- 
vator : about  two  cents  per  bushel  were  charged  extra  for  a 
quantity  delivered  at  Paris,  over  the  rate  to  Stratford. 
Cannot  say  if  any  quantity  short.  The  defendants  treated 
with  the  plaintiff  as  owner  of  the  corn,  and  afterwards  deli- 
vered it  to  him  as  owner.  The  plaintiff  presented  the 
Chicago  shipping  notes  to  me  as  his  authority  to  get  the 
corn.  The  defendants  afterwards  remitted  the  elevator 
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charge.”  The  witness  also  proved  the  receipt  by  the  defen- 
dants of  a large  number  of  hogs  from  the  plaintiff  in 
the  month  of  January,  1864,  to  be  carried  to  Buffalo. 

James  Owens  proved  a deficiency  of  58  bush.,  50  lbs,  in  8 
cars,  and  that  some  of  this  corn  had  sprouted  and  was  less- 
ened in  value.  This  was  objected  to  by  the  defendants’ 
counsel.  The  learned  Judge  allowed  it  to  be  given  at  the 
plaintiff’s  risk,  under  the  allegation  that  plaintiff  had  to 
sell  at  less  prices  and  in  a worse  market.  The  sprouting 
was  caused,  the  witness  proved,  by  leakage  in  the  roof  of 
one  of  the  cars.  The  price  at  that  season  was  from  40c.  to 
50c.  per  bushel  wholesale  ; the  retail  price  was  about  50c. ; 
plaintiff  would  have  had  a ready  market  if  he  had  got  it 
when  it  was  received  there  ; he  could  not  sell  it  afterwards 
for  a considerable  time  ; it  was  afterwards  retailed  in  sun- 
dry lots,  from  40c.  to  46c.  per  bushel. 

Patrick  O’Connor  said  that  on  three  cars  which  he  weigh- 
ed there  was  a deficiency  of  from  80  to  38  bushels. 

John  Dixon  weighed  two  different  cars ; the  deficiency 
was  23  bushels,  25  pounds. 

James  A.  Thompson  spoke  of  another  deficiency  of  three 
bushels,  seventeen  pounds. 

W.  Taylor  said  that  the  plaintiff  had  in  store  some  of  the 
corn  more  than  six  months,  and  had  to  rent  a store  to  put  it  in 

Edward  W.  Hayes  gave  evidence  as  to  the  hogs.  He 
proved  the  times  of  their  delivery  at  Buffalo  in  some  car, 
6,  7,  11,  12, 15,  after  their  receipt  by  the  defendants  at 
Stratford.  One  car  was  as  long  as  10  days  after  the  time, 
and  in  some  cases  the  time  was  only  two  days.  The  receipts 
of  the  defendants  were  from  the  6th  to  the  25th  of  January, 
and  the  delivery  by  them  in  Buffalo  was  from  the  23rd  to 
the  29th  of  the  same  month,  though  one  delivery  was  on 
the  15th  of  the  month.  The  prices  varied  between  the 
13th  and  the  29th  of  the  month  ; but  they  were  generally 
downward.  The  highest  price  was  on  the  14th,  when  it 
was  $8.50  per  cwt. ; on  the  29th  the  price  was  $8. 

It  was  then  objected  by  the  defendant’s  counsel ; 1.  That 
the  1st  count  was  not  proved ; that  one  other  station  men- 
tioned in  shipping-bill  might  mean  Goderich,  and  that  they 
did  carry  to  that  place. 
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2.  There  was  no  right  of  action  in  the  plaintiff  as  to  the 
corn  : it  was  either  in  the  Bank,  if  the  Bank  could  sue  at 
all,  or  in  the  consignors,  McLennan  & Co.  But  the  Bank 
could  not  transfer  the  right  of  action,  although  they  could 
assign  the  property  itself. 

8.  That  the  Bank  could  not  transfer  the  bill  of  lading 
the  statute  only  allowing  the  Bank  to  take  such  instruments 
for  advances  made  by  the  Bank  ; and  that  in  any  event  the 
Bank  manager  could  not  make  a discharge. 

4.  There  was  no  proof  whether  the  transfer  was  made 
before  or  after  the  action  accrued,  although  it  was  admitted 
to  have  been  on  the  day  it  bore  date. 

5.  That  the  defendants’  duty  as  common  carriers’  ceased 
after  notice  of  the  arrival  of  the  goods  was  given. 

6.  As  to  the  3rd  count,  that  the  receipt  notes  shewed  the 
condition  on  which  the  hogs  were  carried,  as  set  out  in  the 
11th  plea  ; and  as  no  notice  in  writing  was  given  to  the 
station  freight  agent,  as  required,  the  action  failed. 

Leave  was  reserved  to  the  defendants  to  move  on  these 
objections. 

There  was  no  testimony  of  any  consequence  given  by  the 
defendants. 

The  learned  judge  directed  the  jury,  subject  of  the  objec- 
tions which  had  been  taken,  that  if  the  defendants  treated 
with  the  plaintiff  as  the  owner  of  the  com  after  its  arrival 
or  during  the  transit,  he  had  a right  to  bring  the  action  ; 
that  if  the  jury  found  there  was  a delay  in  delivering  the 
corn,  the  measure  of  damage  should  be  between  the  period 
of  its  arrival  and  of  its  actual  delivery  to  the  plaintiff  ; 
that  the  jury  should  also  consider  that  the  plaintiff  might 
have  got  his  corn  at  once  by  paying  the  demand  of  the 
defendants,’  however  extortionate  it  might  have  been,  and 
have  looked  to  the  defendants  afterwards  for  recompense  for 
the  excess  which  they  had  charged  ; that  a person  should 
not  leave  goods  in  the  hands  of  carriers,  because  they  asked 
2 or  2^  cents  per  bushel  extra  charge  ; but,  on  the  other 
hand,  the  owner  might  not  always  be  able  to  fcommand 
money  enough  to  pay  more  than  the  legal  charges  ; but  that 
each  party  should  act  reasonably.  Was  it  then  by  the 
defendant’s  wrongful  act  that  the  day  in  delivering  the 
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corn  was  caused  ? That  as  to  the  deficiency,  the  defend* 
ants  should  prima  facie  be  held  to  the  quantities  which 
were  specified  in  their  own  advice  notes;  and  as  to  the  hogsy 
the  learned  judge  said  : — “ My  impression  is^  the  condition 
set  out  in  the  plea  protects  the  defendants,  as  no  notice  is 
shown  to  have  been  given,  and  Such  a condition  may  be 
made,  and  dressed  hogs  would  seem  to  be  either  meat  or 
perishable  goods  under  the  condition  ; but  as  leave  has  been 
reserved  as  to  this,  I shall  ask  the  jury  to  say  if  they  find 
unreasonable  delay,  and  if  so,  to  assess  the  damages  they 
find  for  the  same  separately.” 

In  Easter  Term  last  E.  B.  Wood,  for  the  defendants, 
obtained  a rule  nisi  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a nonsuit 
entered,  pursuant  to-the  leave  reserved,  on  the  grounds,  as 
to  the  first  and  second  counts,  1,  that  the  evidence  did  not 
show  any  delay  in  the  carrying  and  delivering  of  the  corn, 
and  if  any  delay  did  occur,  it  was  the  delay  of  the  plaintiff 
in  not  paying  the  freight  demanded,  and  in  not  taking  away 
the  corn.  2.  That  if  any  person  were  entitled  to  bring  the 
action  it  was  the  consignor  or  the  consignee,  not  the  plain- 
tiff. 3.  That  the  Bank  of  Montreal  had  no  power  to  assign 
and  transfer  the  corn  on  the  allegations  in  the  first  and 
second  counts  and  the  facts  in  evidence  ; and  if  it  could,  it 
could  not  assign  causes  of  action  in  respect  of  a breach  of 
contract  made  with  the  consignor.  4.  That  it  was  not 
shown  the  Bank  of  Montreal  had,  upon  advances  on  the 
corn,  or  upon  being  paid  advances,  assigned  the  corn,  and 
therefore  the  assignment  was  void.  As  to  the  third  count, 
that  the  special  condition  defeated  the  plaintiff’s  claim. 
Or  why  the  verdict  should  not  be  reduced  by  striking  out 
the  damages  in  respect  of  the  dressed  hogs ; or  why  a new 
trial  should  not  be  granted  for  the  reception  of  improper 
evidence,  and  because  the  verdict  was  contrary  to  law  and 
evidence. 

In  Trinity  Term,  Christopher  Robinson , Q.  C.,  shewed 
cause. — The  plaintiff  may  maintain  the  action  in  his  own 
name  : Addison  on  Torts,  421  ; Addison  on  Contracts,  215, 
216,  503 ; Sargent  v.  Morris,  3 B.  & A.  278  ; Dunlop  v* 
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Rambert,  6 Cl.  & F.  600.  And  as  to  the  conditions  of  car- 
riage, he  cited  Spettigue  v.  The  Great  Western  Railway  Co.> 
1 Y.  K.  315  ; Hamilton  v.  The  Grand  Trunk  Railway  Co., 
23  U.  C.  Q.  B.  600. 

Wood,  contra. — The  action  cannot  be  maintained  by 
plaintiff,  who  is  neither  consignor  nor  consignee  : Thompson 
w.  Hominy , 14  M.  & W.  403  ; Howard  v.  Shepherd,  9 C.  B« 
267  ; Glass  v.  Whitney,  22  U.  C.  Q.  B.  290.  The  Bank 
•could  take  no  title,  and  could  not,  therefore,  confer  any  on 
the  plaintiff.  The  want  of  a notice  in  writing  by  the  plain- 
tiff of  any  compliant  he  had,  within  the  time  limited  by  the 
conditions,  deprive  him  of  any  cause  of  action  he  may  have 
had : the  damages  as  to  the  dressed  hogs  must,  therefore, 
be  struck  off. 

The  evidence  as  to  the  diminished  value  of  the  corn  by 
the  leakage  of  the  car  roof  wTas  not  admissible,  as  there  is 
no  averment  in  the  declaration  which  covers  it. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  first  ground  mentioned  in  the  rule  does  not  seem  to 
have  been  taken  at  the  trial,  and  cannot  now  be  taken  as  a 
cause  of  nonsuit. 

It  is  next  objected  that  the  plaintiff  cannot  maintain  the 
action,  as  he  is  neither  consignor  nor  consignee.  The  bill 
of  lading  reads,  “ Shipped,  in  good  order  and  condition,  by 
H.  McLennan  & Co.,  as  agent  and  forwarder,  for  and  on 
account  and  at  the  risk  of  whom  it  may  concern,  &c.;”  and 
the  counts  in  question  allege  that  the  corn,  which  was 
delivered  by  the  plaintiffs  to  the  defendants  to  be  carried, 
was  the  property  of  the  plaintiff,  and  this  has  not  been 
denied  by  any  of  the  pleas. 

That  the  plaintiff  was  the  owner  of  the  corn  at  the  time 
of  the  delivery  of  it  to  the  defendants,  must  therefore  be 
taken  to  be  admitted  ; nor  is  it  asserted  that  he  was  not 
such  owner ; and  the  bill  of  lading  is  quite  consistent  with 
this  being  the  fact,  for  no  one  is  stated  by  it  to  be  the 
owner,  McLennan  & Co.  being  expressly  described  in  it  as 
the  agents  and  forwarders  only  of  those  whom  it  may  con- 
cern. But  even  if  it  had  appeared  that  McLennan  & Co. 
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were  the  shippers,  and  not  merely  the  agents  and  forward- 
ers, so  that  their  ownership  of  the  goods  might  also  have 
been  implied,  it  still  would  have  been  permissible  to  the 
plaintiff  to  shew  the  actual  title  in  himself,  and  that  merely 
the  character  of  agent  attached  to  the  shipper. 

The  plaintiff,  therefore,  being  the  owner  of  the  corn  at 
the  time  of  its  shipment  at  Chicago,  by  what  act  can  it  be 
said  that  he  has  divested  himself  of  that  ownership?  The 
bill  of  lading  directed  the  corn  to  be  delivered  to  “the 
Bank  of  Montreal,  Stratford,  C.  W.,  or  their  consignees  or 
assigns;”  but  it  does  not  appear  they  ever  had  any  lien  upon 
jt  for  advances,  or  that  they  were  vendees,  or  that  they 
ever  accepted  of  the  consignment,  or  ever  knew  anything 
of  it  until  by  their  agent  they  endorsed  and  delivered  the 
bill  of  lading  to  the  plaintiff. 

For  anything  that  appears  to  the  contrary,  the  plaintiff 
has  held  the  bill  of  lading  from  the  time  it  was  first  delivered 
to  him  by  McLennan  & Co.  until  the  present  time,  without 
its  ever  having  been  in  the  possession  of  the  Bank  for  a 
single  instant,  and  without  their  ever  having  made  the 
slightest  claim  upon  it  or  upon  the  defendants  in  respect 
of  it. 

The  mere  fact  then  of  filling  up  the  bill  of  lading  in  the 
name  of  the  Bank,  as  consignees,  did  not  transfer  the  pro- 
perty in  the  corn  to  the  Bank : it  was  a mere  receipt  to  the 
plaintiff  so  long  as  he  kept  the  control  of  it,  which  he  could 
alter  or  revoke  at  his  pleasure.  There  does  not  appear  to 
have  been  any  kind  of  necessity,  therefore,  for  the  endorsa 
tion  of  the  Bank  to  confer  any  new  title  Upon  the  plaintiff 
for  lie  had  never  at  any  time  divested  himself  of  his  owner, 
ship  in  the  goods  by  the  shipment,  the  bill  of  lading,  the 
consignment,  or  otherwise.  He  may,  however,  have  taken 
the  endorsation  of  the  Bank  for  greater  certainty,  or  to 
facilitate  his  dealings  with  the  defendants ; but  whatever 
his  purpose  may  have  been,  the  endorsement  will  not  affect 
his  legal  rights,  if  in  point  of  law  that  endorsement  was  in 
no  way  required,  and  we  think  it  was  not. 

Fenton,  the  station  master,  said,  “ The  plaintiff  presented 
the  Chicago  shipping  notes  to  me  as  his  authority  for  getting 
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the  corn,  and  the  defendants  treated  him  as  the  owner 
of  the  corn,  and  afterwards  delivered  it  to  him  as  the 
owner.” 

But  even  if  he  had  not  been  the  consignor  and  owner, 
hut  acquired  either  a new  title,  or  his  first  title,  by  the 
endorsement  from  the  Bank,  it  does  not  seem  to  us  he 
would  he  precluded  from  recovering  against  the  defendants, 
after  they  had  attorned  to  his  title  and  recognized  him  as 
owner,  for  all  acts  of  negligence  or  for  all  deficiencies  of 
delivery  which  happened  after  such  recognition  : Hawes 
v.  Watson,  (2  B.  & C.  540). 

The  case  of  Dunlop  v.  Lambert  shows,  that  the  question? 
whether  the  goods  were  delivered  to  the  carrier  at  the  risk 
of  the  consignor  or  consignee,  is  a question  for  the  jury, 
and  that  the  delivery  to  a carrier  does  not  necessarily  vest 
the  property  of  the  goods  in  the  consignee. 

In  Sargent  v.  Morris  it  was  decided,  that  the  action 
against  the  carrier  on  the  bill  of  lading  might  be  brough  t 
either  by  the  person  by  whom  the  contract  was  made,  or  by 
fhe  person  for  whom  it  was  made:  Berkley  v.  Wailing,  (7 
A.  & E.  29,)  is  to  the  same  effect. 

In  Thompson  v.  Doming  it  was  held,  after  many  passing 
allusions  in  other  cases  to  the  same  effect,  that  the  endorsee 
of  a bill  of  lading,  not  having  the  contract  transferred  to 
him  by  the  mere  endorsement,  could  not  maintain  an  action 
against  the  carrier  in  his  own  name. 

In  Mitchell  v.  Ede,  (11  A.  & E.  888,)  Lord  Denman,  C. 
J.,  in  delivering  the  judgment  of  the  court,  said  : “ There 
is  nothing  final  or  irrevocable  in  the  bill  of  lading : the 
owner  of  the  goods  may  change  his  purpose,  at  any  rate 
before  the  delivery  of  the  goods  or  of  the  bill  of  lading  to 
the  party  mentioned  in  it,  and  may  order  the  delivery  to  be 
to  some  other  person,  to  B.  instead  of  to  A. 

In  Haille  v.  Smith,  (1  B.  & P.  568,)  and  Newsom  v. 
Thornton,  (6  East,  41,)  it  appears  the  bill  of  lading  is  not 
at  all  conclusive  evidence  of  the  change  of  property : it  is  a 
question  of  evidence  whether  such  an  operation  shall  be 
given  to  it,  for  it  is  not  like  a bill  of  sale. 
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In  Turner  v.  The  Trustees  of  the  Liverpool  Docks,  (6 
Exch.  543,)  the  bill  of  lading  is  constructed  in  the  same 

manner. 

The  general  rule  laid  down,  as  between  consignor  and 
■consignee,  is,  that  the  one  to  bring  an  action  against  the 
carrier  is  the  one  in  whom  the  legal  title  of  the  goods  is 
vested : Coates  v.  Chaplin , (3  Q.  B.  483) ; Metcalf  v.  The 
London  R.  R.  Co.,  (4  C.  B.,  N.  S.  318.) 

In  Coombs  v.  The  Bristol  and  Exeter  R.  Co.,  (3  H.  & N. 
510,)  and  the  case  just  referred  to  in  6 Exch.  543,  the  case 
turned  on  the  Statute  of  Frauds,  the  alleged  vendee  not 
having  actually  accepted  the  goods,  and  having  still  the 
right  to  reject  them. 

But  in  general  the  delivery  of  goods  to  a carrier  on  ac- 
count and  at  the  risk  of  parties,  and  transmitting  bills  of 
lading  endorsed  to  them,  vests  the  property  in  the  endorsees, 
and  they  alone  are  entitled  to  the  goods  and  to  sue  in 
respect  of  them:  Key  v.  Cotesworth,  (7  Exch.  595). 

From  these  cases,  and  applying  them  to  the  particular 
facts  of  this  case,  we  think  the  plaintiff  was  entitled,  as 
owner  of  the  goods  and  as  the  actual  consignor,  who  was 
not  shown  to  have  ever  parted  with  his  property  in  the 
corn,  to  maintain  this  action. 

This  makes  it  quite  unnecessary  to  refer  to  the  other 
grounds  of  nonsuit  to  the  first  and  second  counts. 

As  to  the  third  count,  we  think  that  the  defendants  proved 
their  eleventh  plea,  setting  up  the  special  condition  of  a 
notice  in  writing  being  necessary  within  twenty-four  hours 
after  the  parties  had  received  the  hogs  of  any  claim  which 
they  wished  to  make  against  the  Company.  The  damages 
given  on  this  count  must,  therefore,  be  disallowed. 

We  do  not  think  the  verdict  is  contrary  to  law  and  evi- 
dence, which  is  one  of  the  grounds  on  which  the  defendants 
have  moved  for  a new  trial ; for  the  law  and  the  evidence 
are  just  what  we  have  been  reviewing  in  considering  the 
motion  made  to  enter  a nonsuit. 

The  only  remaining  ground  is  that  improper  evidence  was 
received  at  the  trial.  The  evidence  objected  to  is  what  was 
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stated  by  -James  Owen,  who  said,  “Some  of  the  corn  had 
sprouted,  and  was  lessened  in  value : the  sprouting  was 
caused  by  leakage  in  the  roof  of  the  cars;”  which  evidence 
was  received  subject  to  the  plaintiff’s  risk.  If  there  be  any 
allegation  of  damage  at  all  applicable  to  this  evidence  it 
must  be  contained  in  the  first  count.  That  count  states  a 
loss  of  market  for  the  sale  of  the  corn,  and  that  the  plaintiff 
was  obliged  to  keep  the  corn  for  a long  time  before  he  could 
sell  it,  and  was  then  obliged  to  dispose  of  it  at  a lower  price 
than  he  could  have  got  if  it  had  been  promptly  delivered  to 
him. 

The  diminution  in  the  value  of  the  corn  by  reason  of  the 
delay  of  the  defendants  to  deliver  it  was  fairly  recoverable,, 
and  is  expressly  claimed ; that  is,  by  reason  of  the  delay 
the  corn  was  worth  so  much  less  when  the  plaintiff  actually 
got  it  than  it  would  have  been  to  him  if  he  had  got  it  when 
it  should  have  been  given  up  to  him : Wilson  v.  The  Lanca- 
shire, dtc.,  In.  Co.,  (9  C.  B.  N.  S.  682.) 

Here,  however,  the  sprouting  of  the  corn  was  a deteriora- 
tion in  the  quality  of  the  article,  an  entirely  different' ground 
of  damage  from  that  arising  from  the  loss  of  market  by  the 
delay,  and  this  the  plaintiff  has  not  complained  of;  and 
from  the  evidence  we  cannot  gather  whether  the  leakage  of 
the  cars  wras  before  or  after  the  refusal  of  the  defendants  to 
deliver ; and  if  before,  then  it  was  before  the  plaintiff’s 
present  cause  of  action  accrued  to  him. 

We  are  of  opinion  that  this  injury  to  the  quality  of  the 
corn  was  not  admissible  in  evidence,  and  as  we  cannot  make 
out  how  the  jury  arrived  at  the  sum  of  $180  for  detaining 
the  corn,  unless  by  including  in  it  something  more  than  the 
loss  of  market,  there  ought  to  be  a new  trial,  unless  the 
parties  can  agree  upon  a reduced  amount  for  which  the 
verdict  shall  be  entered ; and  we  trust  this  may  be  done,, 
as  it  is  very  certain  the  plaintiff  must  eventually  recover 
for  some  amount  for  the  actual  damage  which  he  has 
sustained. 

The  rule  will  be  absolute  for  a new  trial,  costs  to  abide 
the  event,  unless  the  parties  shall  agree  to  what  amount  the 
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verdict  on  the  first  and  second  counts  shall  be  entered,  in 
which  case  the  rule  will  be  absolute  to  enter  the  verdict  for 
the  plaintiff  for  such  reduced  sum  on  the  first  and  second 
counts,  and  to  enter  the  verdict  for  the  defendants  on  the 
third  count,  (a) 


(a)  At  the  conclusion  of  this  judgment,  Robinson,  Q.  C.,  for  the  plaintiff, 
represented  that  the  amount  of  the  verdict  upon  the  first  count,  $180,  had 
been  arrived  at  by  the  jury  solely  upon  the  evidence  of  the  decline  in  price 
in  consequence  of  the  delay.  The  court  therefore  deferred  disposing  of 
the  case  until  the  next  day  appointed  for  the  delivery  of  judgments,  and 
after  hearing  counsel  on  both  sides  upon  this  point,  and  referring  to  the 
learned  judge  who  tried  the  cause,  they  declined  to  interfere. — Reporter. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to' the  Bar:  A.  T.  Drummond,  B.A.,  LL.B.;  C.  F.  Fraser, 
George  Holmested,  John  Duggan,  Richard  Grahame, 
C.  A.  Price,  B.  D.  McLellan,  M.A.;  F.  J.  Joseph,  LL.B.  ; 
G.  M.  Macdonall,  B.A. ; A.  H.  Thibodo,  D.  S.  Gooding, 
J.  A.  Kains,  P.  W.  Darbey,  Arthur  Boswell,  J.  M- 
Bruce,  W.  IJ.  McClive,  B.A.,  LL.B.  ; John  Burnham,  and 
J.  H.  Gilbert. 
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Present : 

The  Hon.  William  Buell  Richards,  C.J. 
Adam  Wilson,  J. 

“ John  Wilson,  J. 


Carpenter  v.  Hall. 

Landlord  and  tenant — Lease — Surrender  in  law. 

Plaintiff  leased  certain  premises  from  defendant,  for  a term  of  years,  but 
having  got  into  difficulties  said  to  defendant  “ I can  do  nothing  here, 
and  I am  going  to  give  the  place  up,  as  soon  as  I get  rid  of  the  few 
things  I have : I am  going  to  leave  as  soon  as  a relation  of  mine  comes.” 
He  then  asked,  “ To  whom  shall  I give  the  key  ?”  Defendant  replied, 
“To  Partons.”  Plaintiff  assented,  and  both  then  proceeded  to  fasten 
the  windows.  Defendant  expressed  his  desire  that  plaintiff  should  re- 
main and  offered  to  assist  him,  but  plaintiff  left  and  did  not  afterwards 
return.  Defendant,  after  plaintiff  left,  placed  P.  in  charge  ; but  plain- 
tiff had  pre  iously  given  P.  the  key,  and  had  instructed  him  not  to  de- 
liver it  to  defendant  without  an  order  from  him.  Defendant  did,  however, 
subsequently  get  the  key  and  placed  a man  in  possession  of  the  place 
Held , that  what  took  place  constituted  neither  a surrender  in  law,  nor  an 
executed  contract  by  which  the  relation  of  landlord  and  tenant  was 
put  an  end  to. 

Held , also,  that  neither  the  giving  up  of  the  key  nor  the  abandoning  pos 
session  would  have  been  a surrender  in  law ; but, 

Semhle,  that  the  taking  possession  by  defendant  and  cultivating  the  farm 
as  his  own  absolute  property  would  have  amounted  to  a complete  sur- 
render in  law,  or  would  have  been  evidence  of  it,  just  as  would  the 
sale  of  the  premises  by  defendant,  or  his  grant  of  a lease  thereof  to  a 
third  person. 

This  was  an  action  of  ejectment  to  recover  the  north  parts 
of  lots  Nos.  80  and  31,  in  the  second  concession  of  the  town- 
ship of  North  Ca3ruga. 

The  plaintiff  claimed  title  by  virtue  of  an  indenture  of 
lease  made  by  the  defendant  to  him,  dated  the  28th  of 
March,  1868,  for  a term  which  had  not  expired. 

The  defendant,  besides  denying  the  plaintiff’s  title,  as- 
serted title  in  himself,  as  the  grantee  of  one  Cornelius 
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Johnston,  the  grantee  of  the  crown,  also  as  the  “ ulti- 
mate grantee  of  the  crown.” 

The  cause  was  tried  at  the  last  Cayuga  assizes  before  Mr 
Justice  John  Wilson,  when  a verdict  was  rendered  for  the 
plaintiff,  the  parties  having  agreed  that  which  ever  way  the 
verdict  was  found,  the  court  should  have  power  to  enter  the 
verdict  for  the  party  who  should  appear  upon  the  law  and 
facts  to  be  entitled  to  it. 

It  appeared,  from  the  evidence,  that  one  Sayers  had  a 
mortgage  upon  the  plaintiff’s  chattels  and  was  about  to  sell 
them  off.  The  defendant  and  his  brother,  on  the  6th  or  7th 
of  January,  1865,  went  to  see  the  plaintiff  about  this  sale. 
The  defendant  said  to  the  plaintiff,  “ This  is  a bad  affair  : 
what  are  you  going  to  do?”  The  plaintiff  said,  “ I can  do 
nothing  here,  and  I am  going  to  give  the  place  up  as  soon 
as  I get  rid  of  the  few  things  I have.  I am  going  to  leave 
as  soon  as  a relation  of  mine  comes.”  The  defendant  said, 
“I  am  going  home.”  The  plaintiff  said,  “To  whom  shall 
I give  the  key?”  The  de  endant  said,  “To  Charles  Par- 
tons.”  The  plaintiff  agreed  to  this.  Both  went  round  to 
see  the  windows  fastened  by  nailing,  to  keep  them  from 
being  lifted.  Defendant  was  anxious  the  plaintiff  should 
remain,  and  said  lie  would  assist  the  plaintiff;  but  the 
plaintiff  would  not.  The  defendant  offered  to  lend  the 
plaintiff  a horse  if  he  could  find  another  ; the  plaintiff  said 
he  could  not.  The  plaintiff  went  aw  ly  on  the  following 
Jay  and  never  returned:  he  went  to  some  other  part  of  the 
■country.  The  defendant  put  Partons  in  charge  of  the  lot 
after  the  plaintiff  left  it. 

Charles  Partons  said:  “I  live  on  the  adjoining  farm. 
The  plaintiff  gave  me  the  key  of  the  house.  He  said  he 
would  leave  it  with  me.  I said  he  had  better  keep  it  him- 
self : he  said  he  would  not,  for  if  he  forgot  anything  he 
well  knew  where  to  find  the  key.  The  defendant  said  to 
me  in  the  plaintiff’s  presence,  ‘You  cam  take  care  of  the 
place,  and  if  you  want  anything  do  it.’  The  plaintiff 
made  no  objection.  My  cattle  were  in  the  adjoining  field, 
and  I took  the  fence  down  and  they  ran  all  winter  in  the 
fields.  The  defendant  sent  a man  in  March  or  April  last 
to  take  possession  of  the  house,  and  he  has  been  there  ever 
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since.  I had  no  possession.  The  man  went  in.  The  de- 
fendant had  got  the  key  from  me  some  time  before.  The 
man  put  in  crops,  and  has  been  farming  the  place  ever  since.. 
When  the  plaintiff  gave  me  the  key  he  said  I was  not  ta 
give  it  to  the  defendant  till  he  brought  an  order  from  the 
plaintiff.  I said  I should  keep  the  key  till  the  plaintiff 
came  or  sent.  I delivered  it  to  the  defendant  without  any 
order  about  four  or  five  weeks  after  the  conversation  on  the 
6th  or  7th’ of  January.  The  plaintiff  had  given  me  the  key 
once  and  I gave  it  back  to  him.  The  first  time  I got  the 
key  it  was  to  get  something  in  the  house  which  the  plaintiff 
had  given  to  me.  He  said  to  me,  when  he  delivered  the 
key,  ‘You  must  not  give  it  up  to  the  defendant  without  my 
order.’  I said  you  had  better  keep  it  yourself.  He  said 
no,  for  he  might  make  some  arrangement  with  the  defen- 
dant, and  not  to  give  it  to  the  defendant  without  an  order.”' 

The  learned  judge  told -the  jury  that  all  that  had  been 
done  did  not  amount  to  a surrender  in  law  of  the  lease  or 
term. 

The  verdict  was  given  for  the  plaintiff  subject  to  the 
terms  before  stated. 

R.  Martin  obtained  a rule  nisi  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  for  the  plaintiff  should  not  be 
set  aside  and  a verdict  entered  for  the  defendant,  or  why  a 
new  trial  should  not  be  had  for  the  misdirection  of  the 
learned  judge  in  telling  the  jury  that  there  was  no  evidence 
of  a surrender  in  law,  and  no  evidence  to  estop  the  plaintiff 
from  denying  that  there  had  been  a surrender. 

M.  C.  Cameron , Q.  C.,  shewed  cause,  citing  The  Canada 
Company  v.  Weir,  7 U.  C.  C.  P.  341 ; Mollett  v.  Brayney 
2 Camp.  108  ; Grimman  v.  Legge,  8 B.  & C.  824. 

Martin , contra,  cited  Whitehead  v.  Clifford , 5 Taunt. 
518;  Furnival  v.  Graves,  8 C.  B.  N.  S.  512;  Gregg  v. 
Wells,  10  A.  & E.  96,  97 ; Horton  v.  Maeconichy,  9 U.  C. 
C.  P.  186;  Doe  d.*  Burr  v.  Denison,  8 U.  C.  Q.  B.  610; 
Lynch  v.  Lynch,  8 Ir.  C.  L.  Bep.  121;  Pickard  v.  Searsy 
6 A.  A E.  469. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

I think  there  is  no  room  here  to  argue  that  there  has. 
been  either  a surrender  in  law  or  an  executed  contract  by 
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which  the  relation  of  landlord  and  tenant  was  put  an  end 

to. 

The  plaintiff  never  did  give  up  the  key  to  the  defendant ; 
he  said  he  would  do  so,  but  he  did  not  do  it ; for  when  he 
gave  up  the  key  to  Mr.  Partons,  the  person  to  whom  the 
defendant  had  directed  the  key  to  be  given  for  him,  he  told 
him  not  to  part  with  it  to  the  defendant  without  his  (the 
plaintiff’s)  order  being  first  given  to  him  for  the  purpose  ; 
and  this  order  never  was  given  by  the  plaintiff. 

These  are  the  facts  which  are  proved  on  the  part  of  the 
defendant.  If  the  key  had  been  given  by  the  plaintiff  to 
the  defendant,  that  would  not  alone  have  been  a surrender 
in  law  ; nor  the  leaving  possession  by  the  plaintiff.  But  it 
is  very  probable  that  the  taking  possession  by  the  defendant 
and  cultivating  the  farm  as  his  own  absolute  property  would 
have  made  a complete  surrender  in  law,  or  be  evidence  of 
it ; in  like  manner  as  if  the  premises  had  been  sold  by  the 
defendant,  or  as  if  he  had  granted  a new  lease  to  a third 
person.  This,  however,  we  are  not  called  upon  to  decide. 

We  think  the  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Edseall  et  al.  v.  Hammell. 

Croicn  timber  dues — Con.  Stats.  C.  cli.  23,  secs.  1 , 2,  3,  4,  7,  8 — 23  Vic.  ch.  2, 
secs.  15,  16,  21,  sub-sec.  2 — Pleading. 

Declaration,  that  defendant  intending  to  deceive  plaintiffs,  and  to  induce 
them  to  contract  for  the  purchase  of  certain  timber  standing  on  a cer- 
tain lot  of  land,  and  to  pay  defendant  a large  sum  of  money  for  the 
privilege  of  cutting  the  same,  falsely  and  fraudulently  represented  to 
plaintiffs  that  the  land  and  timber  were  defendants,  and  that  he  had 
the  right  to  grant  to  plaintiffs  the  privilege  of  cutting  the  timber  there- 
on, and  that  all  crown  dues  in  respect  of  such  timber  and'  the  cutting 
had  been  paid  by  him;  whereas  the  land  and  timberwere  not  defend- 
ant s property,  nor  had  any  patent  for  the  landbeen  granted  to  defend- 
ant, nor  had  defendant  any  right  or  power  to  grant  to  plaintiffs  the  privi- 
lege of  cutting  the  timber,  nor  had  the  said  dues  been  paid  by  defend- 
ant, as  defendant  well  knew  ; and  plaintiffs  said  that  by  reason  of 
false  and  fraudulent  representations  they  were  induced  to  enter  and 
did  enter  into  a contract  with  defendant  to  purchase  said  timber,  and 
paid  him  $88  for  same  and  for  the  privilege  of  cutting  it ; that  by  rea- 
son of  such  fraudulent  representations  they  were  induced  not  to  investi- 
gate the  title  to  the  land  and  timber,  and  relying  on  the  same  they 
cut  and  conveyed  to  Quebec  the  said  timber  to  be  sold  on  their  behalf ; 
and  that  by  reason  of  the  premises  and  before  sale  the  timber  was 
seized  on  behalf  of  the  crown  for  non-payment  of  the  said  dues,  and 
plaintiffs  were  put  to  large  costs  in  paying  the  same,  and  for  damages 
in  respect  of  the  illegal  cutting  thereof,  and  were  deprived  thereof  for  a 
long  time,  and  prevented  during  that  time  from  selling  same,  and  the 
same  became  greatly  depreciated  in  value. 
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Held,  on  demurrer,  good  ; for  it  sufficiently  disclosed  a cause  of  action 
against  defendant  for  assuming  fraudulently  to  sell  the  privilege  of  cut- 
ting the  timber  discharged  from  crown  dues  to  which  it  was  subject, 
when  it  was  not  discharged  from  them  ; and  that  it  did  not  profess  to 
set  out  a case  of  either  defendant  or  plaintiffs  having  been  mere  wrong' 
doers,  without  license  of  any  kind  from  the  crown. 

Quaere,  as  to  an  action  on  the  case  lying,  where  the  cause  of  action  arises 
from  matter  of  contract. 

The  first  count  of  the  declaration  stated  that  the  defend- 
ant, intending  to  deceive  the  plaintiffs  and  to  induce  them 
to  enter  into  a contract  with  the  defendant  for  the  purchase 
of  certain,  timber  then  standing  on  lot  No.  20,  in  the  sixth 
concession  of  the  township  ofGarafraxa,  and  to  pay  to  the 
defendant  a large  sum  of  money  for  the  privilege  of  cutting 
the  timber,  falsely  and  fraudulently  represented  to  the 
plaintiffs  that  the  land  and  timber  were  the  property  of  the 
defendant,  and  that  the  defendant  had  full  right  and  power 
to  grant  to  the  plaintiffs  the  privilege  of  cutting  the  timber 
on  the  land,  and  that  all  dues  payable  to  the  crown  in  re- 
spect of  such  timber  and  for  the  cutting  of  the  same  had 
been  duly  paid  by  him  ; whereas,  in  truth  and  in  fact,  the 
land  and  timber  were  not  the  property  of  the  defendant, 
nor  had  any  patent  from  the  crown  been  granted  to  the  de- 
fendant for  the  land,  nor  had  the  defendant  any  right  or 
power  to  grant  to  the  plaintiffs  the  privilege  of  cutting  the 
timber,  nor  had  the  dues,  payable  to  the  crown  in  respect 
of  the  timber  and  for  the  cutting  of  the  same,  been  paid 
by  the  defendant,  as  the  defendant  then  well  knew.  And 
the  plaintiffs  further  said  that  by  reason  of  such  false  and 
fraudulent  representations  they  are  induced  to  enter  into 
and  did  enter  into  a contract  with  the  defendant  for  the 
purchase  of  the  timber,  and  did  pay  to  the  defendant  the 
sum  of  $88  for  the  timber  and  for  the  privilege  of  cutting 
the  same  ; and  that  by  reason  of  such  fraudulent  represen- 
tations they  were  induced  not  to  investigate  the  title  of  the 
defendant  to  the  land  and  timber  ; and  that  in  pursuance 
of  such  contract,  and  relying  on  the  false  and  fraudulent 
representations,  they  proceeded  to  cat  the  timber  and 
caused  the  same  to  be  conveyed  to  Quebec  in  Lower  Canada 
to  be  sold  on  behalf  of  the  plaintiffs  ; and  that  by  reason  of 
the  premises  the  timber  was  afterwards  and  before  any  sale 
thereof  by  the  plaintiffs  seized  for  and  on  behalf  of  the 
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crown  for  | the  non-payment  of  such  dues  payable  to  the 
crown  in  respect  of  the  cutting  of  the  same  as  aforesaid; 
and  the  plaintiffs  were  put  to  large  costs  and  expenses  in 
payment  of  the  dues  payable  to  the  crown  in  respect  of  the 
timber,  and  for  damages  for  the  illegal  cutting  of  the  same, 
to  wit,  to  the  sum  of  $199  80  ; and  the  plaintiffs  were 
deprived  of  the  timber  for  a long  space  of  time  by  and  in 
consequence  of  such  seizure,  and  were  during  such  time 
prevented  from  selling  the  same  and  deriving  the  profits 
they  would  otherwise  have  made,  and  the  timber  was  greatly 
depreciated  in  value. 

The  defendant  demurred  to  the  count  for  the  following 
causes : — 

1.  That  it  did  not  allege  the  timber  was  subject,  at  the 
time  the  defendant  sold  it,  to  crown  dues. 

2.  That  that  the  timber  was  not  alleged  to  have  been  mer- 
chantable timber  or  subject  to  crown  dues. 

8.  That  it  was  uncertain  where  the  land  was  situate. 

4.  That  it  was  not  stated  there  was  satisfactory  informa- 
tion, supported  by  affidavit,  made  before  a justice  of  the 
peace,  or  any  other  competent  party,  that  the  timber  was 
cut  without  authority,  and  that  on  such  information  the 
timber  was  seized  by  the  Commissioner  of  Crown  Lands, 
his  officer  or  agent ; nor  did  it  state  by  whom  the  timber 
was  seized ; nor  that  the  plaintiff  paid  any  money,  com- 
plained of  as  having  been  paid,  under  a decision  in  the 
matter  from  a competent  authority ; nor  to  whom  the 
money  was  paid;  nor  that  the  timber  was  situate. on  either 
crown,  clergy,  school  or  other  public  lands. 

C.  S.  Patterson , with  him  T)reiv , for  the  demurrer. — 
The  Consolidated  Statutes  of  Canada,  ch.  28,  contain  the 
law  applicable  to  this  case.  This  statute  provides  for  timber 
cut  on  the  particular  lands  mentioned,  where  there  is  a 
license  to  cut,  and  for  timber  cut  without  a license.  Where 
there  is  a license,  dues  are  payable : where  there  is  no 
license,  no  dues  are  payable,  but  the  timber  is  seized  and 
adjudicated  upon  in  the  manner  provided  for  in  the  acts 
under  section  8.  The  wrong  doer  in  such  a case  acquire,, 
on  title  in  the  timber : it  is  the  property  of  the  crown. 
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It  is  not  shewn  that  crown  dues  were  payable ; nor  that 
the  lands  were  such  public  lands  that  crown  dues  could 
arise  on  and  for  the  timber  cut  thereon ; nor  that  the  crown  - 
had  not  granted  the  land  : that  the  crown  had  not  granted 
to  the  defendant  is  not  sufficient.  If  there  were  no  such 
dues,  and  if  the  timber  were  subject  to  adjudication,  the 
plaintiffs  should  not  have  paid  the  crown  demand  until 
after  an  adjudication  had  been  made. 

The  timber  is  not  shewn  to  have  been  rightly  seized  by 
the  proper  officer.  The  count  is  also  defective  in  not  show- 
ing that  the  plaintiff  had  not,  as  he  may  have  had,  a license 
of  occupation,  in  which  case  a distress  might  have  been 
made  upon  the  land;  but  here  the  distress  was  at  Quebec 

The  statutes  relied  on  were  the  Consolidated  Statutes  of 
Canada,  cli.  28,  secs.  1,  2,  8,  4,  7,  8;  28  Vic.  ch.  2,  secs. 
15,  16  & 21,  sub-sec.  2. 

J.  Anderson , contra. — The  objections  argued  on  the  other 
side  really  mean  whether  the  plaintiffs  can  have  a cause  of 
action  against  the  defendant  on  the  facts  stated.  The 
plaintiffs  do  not  complain  of  having  had  to  pay  dues  on 
timber  cut  under  a license,  but  for  the  claim  they  had  to 
pay  to  the  crown  upon  timber,  the  property  of  the  crown, 
in  order  to  get  possession  of  it ; while  the  defendant  had 
represented  that  he  could  give  and  professed  to  give  a good 
•title  to  it  to  the  plaintiffs  as  against  the  crown. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

If  the  count  had  alleged  that  the  defendant  had  falsely 
represented  that  the  land  and  timber  were  his  property,  and 
that  the  defendant  had  authority  to  grant  to  the  plaintiffs 
the  right  of  cutting  timber  thereon,  [which  latter  allegation 
would  have  been  included  in  the  former  one,]  and  then 
stated  that  the  land  and  timber  were  not  the  defendant’s 
property,  and  that  he  had  not  authority  to  grant  to  the 
plaintiffs  the  right  of  cutting  the  timber,  as  the  defendant 
well  knew,  and  that  the  plaintiffs  cut  the  timber  ; but  that 
the  land  and  timber  belonged  to  and  were  the  property  of 
crown,  and  that  the  crown  seized  the  timber  as  and  being 
its  property,  and  the  plaintiffs  were  thereupon  obliged  to 
pay  so  much  money  to  the  crown  in  order  to  get  possession 
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of  the  timber,  a complete  cause  of  action  would,  we  think, 
have  been  sufficiently  stated ; but  this  would  have  been  the 
case  which  the  plaintiff  might  have  stated,  if  the  defendant 
had  been  a mere  wrong-doer,  and  had  professed  to  have 
had  an  absolute  title  to  the  property. 

In  this  case,  however,  the  presumptive  absolute  right  of 
the  defendant  to  the  land  and  timber,  under  the  allegation 
that  they  were  his  property,  is  qualified  by  the  subsequent 
allegation,  “ and  that  all  dues  payable  to  the  crown  in  re- 
spect of  such  timber  and  for  the  cutting  of  the  same  had 
been  paid;”  from  which  it  thus  appears  that  the  defendant 
did  not  assert  an  absolute  right  of  property,  but  a right 
subject  in  some  way  to  crown  dues  upon  the  timber  which 
was  cut  on  the  land.  It  is  not  directly  averred  that  the 
defendant  alleged  the  land  to  be  crown  land  or  the  timber 
to  be  subject  to  crown  dues  ; if  it  had,  the  objections  to  the 
count  could  not  have  been  taken.  Is  it,  however,  impliedly 
or  sufficiently  so  stated  ? 

In  this  view  the  allegation  that  the  defendant  had  the 
right  to  grant  to  the  plaintiff  the  privilege  of  cutting  the 
timber  is  important,  because  it  corresponds  with  a qualified 
property,  which  would  be  just  the  right  the  defeneant  would 
have  if  the  land  were  crown  land  and  the  defendant  had 
the  right  to  take  the  timber  subject  to  the  ordinary  crown 
dues  ; but  it  would  be  a useless  and  reluctant  declaration 
of  right,  if  he  had  the  full  title  to  the  land. 

The  statement,  then,  is  this,  that  the  defendant  falsely 
represented  to  the  plaintiffs  ; 1.  That  the  land  and  timber 
were  his  property;  2.  That  he  had  full  right  and  power  to 
grant  to  the  plaintiffs  the  privilege  of  cutting  the  timber ; 
and  8.  That  all  dues  payable  to  the  crown  in  respect  of 
such  timber  and  for  the  cutting  of  the  same  had  been  duly 
paid  by  him. 

We  think,  on  this  demurrer,  that  this  is  an  admission  by 
the  defendant  that  the  land  was  not  the  absolute  property 
of  the  defendant,  but  that  it  was  land,  the  timber  on  which 
was  subject  to  crown  dues,  unless  they  were  discharged  by 
payment,  and  that  the  defendant  had  so  discharged  them, 
and  that  he  had  therefore,  the  full  right  and  power  to  grant 
7 1G  u.  c.,  c.  p. 
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to  the  plaintiffs  the  privilege  of  cutting  the  timber  free  from 
these  dues. 

The  plaintiffs  then  aver  that  the  dues  had  not  been  paid, 
and  that  the  crown  afterwards,  and  after  the  timber  had 
been  taken  to  Quebec,  seized  it  for  non-payment  of  such  dues. 
This  the  crown  had  the  right  to  do  ; for  under  sec.  4 of  the 
act  there  is  the  power  to  seize  wherever  the  timber  is  found. 

We  think  the  declaration  does  sufficiently  show  a cause 
of  action  against  the  defendant  for  assuming  fraudulently 
to  sell  the  privilege  of  cutting  the  timber  discharged  from 
the  crown  dues  to  which  it  was  subject,  when  it  was  not 
discharged  from  them  ; and  that  it  does  not  profess  to  set 
out  a case  of  either  the  defendant  or  the  plaintiffs  having 
been  mere  wrong  doers,  without  license  of  any  kind  from 
the  crown  : if  it  had,  it  should  have  been  differently  framed, 
according  to  the  general  form  before  mentioned  : Pargeter 
v.  Harris , (7  Q.  B.  708,)  has  some  relation  to  the  subject. 

No  question  was  made  as  to  an  action  on  the  case  lying, 
when  the  cause  of  action  arises  from  a matter  of  contract. 
It  does  not  appear  here  in  what  form  the  contract  was 
between  the  parties,  whether  by  word,  or  in  writing,  or  by 
deed.  Marker  v.  Kenrick , (13  C.  B.  188,)  shews  this  form 
of  action  may  be  maintained. 

Judgment  will  be  for  the  plaintiffs. 

Judgment  for  plaintiffs  on  demurrer. 


Regina  v.  Field. 

Information  and  deposition  under  oath  by  prisoner  against  another — Admissi- 
bility in  evidence. 

The  prisoner,  after  his  committal  for  trial  and  while  in  the  custody  of  a con- 
stable, made  a statement,  upon  which  the  latter  took  him  before  a magis- 
trate, when  he  laid  an  information  on  oath  charging  another  person  with 
having  suggested  the  crime  and  asked  him  to  join  in  it,  which  he  accord- 
ingly did.  Upon  the  arrest  of  the  accused  the  prisoner  make  a full  depo- 
sition againt  him,  at  the  same  time  admitting  his  own  guilt.  Both 
information  and  deposition  appeared  to  have  been  voluntarily  made, unin- 
fluenced by  cither  hope  or  threat ; but  it  also  appeared  that  the  prisoner 
had  not  been  cautioned  that  his  statements  as  to  the  other  might  be  given 
in  evidence  against  himself,  though  he  had  been  duly  cautioned  when 
under  examination  in  his  own  case. 
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Held,  following  The  Queen  v.  F inkle,  1Y.K,  453,  that  both  the  information 
and  deposition  were  properly  received  in  evidence,  as  being  statements 
which  appeared  to  have  been  voluntarily  made,  uninfluenced  by  any 
promises  held  out  as  an  inducement  to  the  prisoner  to  make  them,  and 
that,  too,  though  they  had  been  made  under  oath  ; for  that  the  rule  of 
law  excluding  the  sworn  statements  of  a prisoner  under  examination 
applied  only  to  lys  examination,  on  a charge  against  himself,  and  not 
when  the  charge  was  against  another ; for  that  in  the  latter  case  a 
prisoner  was  not  obliged  to  say  anything  against  himself,  but  if  he  did 
volunteer  such  a statement  it  would  be  admissible  in  evidence  against 
him. 

Explanation  of  the  principle  upon  which  the  statement  of  a prisoner 
under  oath  is  excluded. 

The  prisoner  was  tried  and  convicted  before  the  Chief 
Justice  of  Upper  Canada,  at  the  last  assizes  for  the  United 
Counties  of  Northumberland  and  Durham,  for  arson  in 
setting  fire  to  a saw-mill  of  one  James  Drummond,  which 
was  destroyed. 

It  appeared  that  the  prisoner  had  been  brought  before- 
certain  justices  charged  with  this  offence,  and  that  the 
justices  on  hearing  the  evidence  committed  him  for  trial.. 
While  in  the  custody  of  the  constable,  and  being  on  hie 
way  to  gaol,  he  made  a statement,  upon  which  the  con- 
stable took  him  before  another  magistrate,  when  he  laid  an 
information  upon  oath  charging  one  Samuel  Eobins  with 
being  present  and  actually  setting  the  mill  on  fire,  repre- 
senting that  Eobins  suggested  the  crime  and  asked  him 
to  join  in  committing  it,  which  he  did.  Thereupon 
Eobins  was  arrested  and  the  prisoner  made  a full  deposition 
against  him,  involving  the  admission  of  his  own  guilt.. 
As  far  as  appeared  the  prisoner  made  both  the  informa- 
tion and  deposition  voluntarily,  and  uninfluenced  either 
by  inducements  held  out  to  him  of  hope  or  by  way  of 
threat. 

The  learned  Chief  Justice  admitted  the  information  and 
deposition  thus  made  by  the  prisoner  as  evidence  against 
him.  The  magistrate,  who  took  both,  represented  that  the 
prisoner  was  (so  far  as  he  knew)  acting  voluntarily;  that  it 
was  his  own  desire  that  Eobbins  should  be  brought  to  jus- 
tice ; but  the  constable  was  not  at  the  trial,  and  it  was 
stated  that  he  was  in  the  western  part  of  the  province. 

The  prisoner  was  not  defended  by  counsel,  but  the  court 
ascertained  that  he  had  not  been  cautioned  or  informed  that 
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his  charge  and  statement  against  Robbins  might  be  given  in 
evidence  against  himself,  though  it  was  sworn  that  he  had 
been  properly  cautioned  when  his  own  case  was  being 
investigated.  There  was  other  evidence,  entirely  circum- 
stantial, against  the  prisoner. 

The  learned  Chief  Justice,  as  far  as  he  could  remember 
at  the  trial,  considering  the  point  new,  though  he  sentenced 
the  prisoner,  as  his  opinion  was  adverse  to  him,  reserved 
the  question  for  the  judgment1  of  this  court,  whether  the 
deposition  and  information  were  properly  received  in  evi- 
dence against  the  prisoner. 

C.  S.  Patterson , for  the  prisoner,  cited  Tay.  Ev.  8 ed. 
secs.  796,  10&2  (note);  Reg  v.  Warringham,  2 Den.  447 
(note) ; Rex  v.  Rucld,  1 Cowp.  881 ; The  Queen  v.  Finkle,  1 
V.  K.  458. 

Robert  A.  Harrison,  contra,  cited  Rex  v.  Thornton,  1 
Moo.  27;  Rex  v.  Long,  6 C.  & P.  179;  Rexv.  Gibney,  Jebb, 
15,  17,  18,  20;  Con.  Stats.  C.  ch.  102,  sec.  32;  Rex  v. 
Akroyd,  2 Lew.  49. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  was  argued  principally  on  the  ground  that  the 
information  and  deposition  received  in  evidence  against  the 
prisoner  must  be  considered  in  the  nature  of  a confession, 
and  as  it  did  not  appear  affirmatively  that  no  inducements 
had  been  held  out  to  him  to  make  the  confession  to  the 
constable,  thongh  apparently  voluntarily  made  before  the 
magistrate,  the  learned  Chief  Justice  ought  to  have  ex- 
cluded this  evidence. 

We  had  occasion  to  consider  this  question  recently  in  the 
case  of  The  Queen  v.  Finkle,  reported  in  the  15th  volume 
of  the  reports  of  this  court  at  page  453,  and  we  adhere  to 
the  views  there  expressed;  that  when  the  person,  to  whom 
the  prisoner  has  made  the  statement  or  confession,  states 
that  he  is  not  aware  of  any  promises  having  been  made  to 
the  prisoner  to  induce  him  to  make  the  statement,  then  the 
statement  is  admissable ; though,  if  there  is  any  ground  to 
suspect  collusion  in  obtaining  the  confession,  such  ground 
should  be  removed  before  the  confession  is  received  in 
evidence. 
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Another  ground  of  objection  is,  that  the  statement  made 
by  the  prisoner  was  made  when  he  was  under  oath.  There 
is  no  doubt,  in  the  present  state  of  our  law,  if  the  prisoner, 
when  under  examination  charged  with  the  crime,  had  been 
examined  under  oath,  his  statements  when  so  made  would 
have  been  excluded  ; but  here  the  prisoner’s  examination 
had  been  concluded,  and  he  had  voluntarily  gone  before  a 
magistrate  to  make  a charge  against  a third  person.  In 
making  this  charge  he  was  not  bound  to  state  anything 
against  himself  : if  he  chose  to  do  so,  his  statements  were 
evidence  against  himself. 

In  Taylor  on  Evidence,  (2nd  ed.  p.  722,  and  4th  ed.  p.  774,) 
it  is  stated,  “ The  rule  excluding  sworn  confessions  seems 
strictly  confined  at  common  law  to  the  case  of  a statement 
made  by  the  party  upon  oath,  while  a prisoner  under  ex- 
amination respecting  the  criminal  charge.”  He  refers  to 
Joy  on  Confessions,  62-68.  The  rule  is  there  stated  as 
follows,  ‘ A statement  not  compulsory,  made  by  a party, 
not  at  the  time  a prisoner  under  a criminal  charge,  is  ad- 
missible against  him,  although  it  is  made  upon  oath.”  If 
to  this  be  added  “ under  examination,”  after  the  word 
“ criminal,”  it  would  accord  with  the  view  expressed  in 
Taylor  on  Evidence,  which  seems  correct.  The  reason  why 
the  statement  of  a prisoner  under  oath  is  to  be  rejected 
rests  upon  two  grounds : first,  that  the  confession  must  be 
voluntary,  and  it  is  contended  that  a statement  under  oath 
is  not  so  ; secondly,  that  a prisoner  shall  not  be  compelled 
to  criminate  himself ; and  to  this  it  may  be  added  that  it  is 
harsh  and  inquisitorial,  and  for  that  reason  an  examination 
of  the  prisoner  so  had  should  be  rejected. 

But  after  the  examination  of  the  charge  against  the  pri- 
soner has  been  concluded  and  he  has  been  committed  for 
trial  on  it,  if  he  is  allowed  to  make  a charge  against  another 
person  and  his  testimony  is  properly  receivable  against  such 
other  person,  and  no  inducements  have  been  held  out  to 
him  to  make  any  statement  whatever  in  relation  to  the 
matter,  I fail  to  see  how  any  principle  of  law  is  violated  in 
receiving  the  statements  so  made  as  evidence  against  him- 
self. Various  authorities  as  to  the  receiving  of  the  state- 
ment of  a prisoner  on  oath  against  himself  are  referred  to 
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in  Taylor  on  Evidence,  (2nd  ed.  p.  723,  and  4th  ed.  p.  780,) 
and  the  learned  author  sums  up  his  view  of  the  law  as 
follows:  “ On  the  whole,  it  seems  clear,  that  if  a prisoner, 
on  being  examined  as  a witness,  has  consented  to  answer 
questions  to  which  he  might  have  demurred  as  tending  to 
criminate  himself,  aud  which,  therefore,  he  was  not  bound 
to  answer,  his  statement  will  be  deemed  voluntary,  and  as 
such  may  be  subsequently  used  against  himself  for  all  pur- 
poses, unless  he  be  protected  by  the  special  language  of 
some  statute.” 

Iiegina  v.  Wlieater , (2  Mood.  C.  C.  45,)  is  a case  in  which 
many  of  the  authorities  on  the  subject  are  collected.  See 
also  Reg.  v.  Slogitt,  (25  L.  J.  M.  C.  93);  Reg.  v.  Scott,  (25 
L.  J.  M.  C.  128.) 

Conviction  affirmed. 


Whelan  v.  McLachlan. 

Flowing  water — Bight  to  obstruct — Con.  Stats.  U.  C.  ch.  48,  sec  15 — 
Evidence. 

Plaintiff  got  out  a quantity  of  timber  and  placed  it  in  a creek  communi- 
cating with  the  intervening  rivers,  for  transport  during  the  spring 
freshets  to  Quebec.  The  defendant  who  was  lessee  of  the  crown  of  cer- 
tain timber  limits,  within  which  the  creek  teas,  obstructed  the  latter  with 
fallen  trees,  &c .,  and  thereby  caused  a large  outlay  to  plaintiff  in  the 
removal  of  the  obstructions,  and  prevented  his  getting  his  timber  to  the 
Quebec  market. 

In  an  action  by  plaintiff  for  the  damage  thus  sustained,  the  jury  found  that 
the  cretk,  in  its  natural  and  unimproved  state,  and  even  if  improved 
and  relieved  of  the  rubbish  and  other  deposit  therein,  would  not  without 
further  improvement  admit  of  the  passage  during  these  freshets  of  logs 
and  timber,  and  that  it  was  only  the  artificial  means  adopted  by  defend- 
ant that  rendered  it  available  for  such  purpose. 

Held,  that  defendant  was  not  liab  e ; for,  in  accordance  with  Boale  v. 
Dickson,  13  C.  P.  337,  plaintiff  could  not  claim  to  use  the  creek  as  a 
“ stream  within  Con.  Stats.  U.  C.  ch.  48,  sec.  15  ; nor  could  he  assert 
a common  law  right  to  it,  either  as  a riparian  proprietor,  and  so  entitled 
to  the  use  and  flow  of  it  in  its  natural  state  [for  the  evidence  did  not 
show  him  to  be  such]  or  as  having  the  right  to  use  it  as  a navigable 
river,  inasmuch  as  it  was  merely  a stream  artifieally  created,  capable  of 
floating  saw  logs,  kc  , during  certain  freshets,  and  did  not  come  under 
the  designation  of  a navigable  river,  within  the  meaning  of  the  law  of 
England  or  of  this  country. 

Gage  v.  Bates , 7 C.  P.  116,  referred  to  and  approved. 

Held,  also,  that  even  if  plaintiff  had  been  possessed  of  the  common  law  right 
to  have  the  stream  flow  in  its  natural  state  without  diminution  or  altera- 
tion, that  did  not  confer  upon  him  the  privilege  of  using  it  for  the  purpose 
of  passing  timber  and  logs  down  the  same;  and  that  the  fact  that  it  had 
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so  far  been  rendered  navigable  by  artificial  means,  was  a further  and 
conclusive  reason  that  no  right  in  the  uature  of  public  i juris  could  arise 
in  relation  thereto  for  such  a purpose. 

Defendant  put  in  a sworn  and  examined  copy  of  the  original  map  from 
the  Crown  Lands  Department  of  recentdate,  and  containing  defendant’s 
name  as  entitled  to  the  timber  limits,  to  prove  that  the  creek  was  with- 
in  such  limits. 

Held,  that  this,  coupled  with  the  fact  that  he  had  been  for  many  years  in 
possession  of  the  timber  limits,  cutting  timber  thereon  and  improving 
the  same,  was  some  evidence  to  go  to  the  jury  that  he  was  not  a mere 
intruder  on  the  rights  of  the  crow*. 

' 

The  first  count  of  the  declaration  alleged  that  before 
the  committing  of  the  grievances  thereinafter  mentioned, 
plaintiff  was  engaged  in  the  business  of  getting  out  timber 
in  the  township  of  Brudenell  and  Radcliffe,  in  the  county 
of  Renfrew,  and  plaintiff  had  got  out  and  manufactured 
large  quantities  of  timber,  to  wit,  60,000  cubic  feet  of  square 
white  pine  timber,  and  30,000  cubic  feet  of  square  red  pine 
timber,  in  the  townships  aforesaid,  to  wit,  of  the  value  of 
£5,000,  and  there  was  at  the  time,  and  still  was,  a certain 
creek  or  stream  of  water  passing  and  flowing  through  those 
townships  and  running  into  the  river  “Madawaska,” 
which  flowed  into  the  river  Ottawa,  which  flowed  into  the 
St.  Lawrence,  which  flowed  past  Quebec;  and  since  the 
passing  of  ch.  48  of  the  Con.  Stats.  U.  C.  the  plaintiff  was 
lawfully  entitled  to  the  use  of  the  said  creek  during  the 
spring,  summer  and  autumn  freshets,  for  the  purpose  of 
floating  his  timber  down  the  same  into  the  river  Madawaska, 
and  thence  to  Quebec ; and  being  so  entitled,  the  plaintiff 
had  before  and  at  the  commencement  of  the  spring  freshets 
in  the  said  creek  or  stream  in  the  year  1864,  to  wit,  on  12th 
April  in  that  year,  brought  and  placed  his  timber  in  the 
waters  of  the  said  creek,  within  the  township  of  Radcliffe, 
for  the  purpose  of  floating  down  and  transporting  the  same 
as  aforesaid,  and  plaintiff  averred  that  during  the  continu- 
ance of  the  spring  freshets  in  the  same  year,  the  waters 
flowing  down  the  said  creek  and  the  said  several  rivers  were 
sufficiently  high  and  abundant  to  float  and  convey  his  said 
timber  down  and  along  the  same  in  a speedy  manner,  and 
during  the  said  spring  freshets  to  Quebec ; and  that  but  for 
the  committing  of  the  grievances  as  thereinafter  mentioned 
he  could  and  would  have  floated  his  said  timber  in,  down 
and  along  the  said  creek  and  the  said  rivers  in  a speedy  and 
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profitable  manner,  and  during  the  continuance  of  the  said 
spring  freshets?  to  Quebec  market  aforesaid ; yet  the  defen- 
dant, well  knowing  the  premises,  but  intending  to  injure 
the  plaintiff  in  the  use  and  enjoyment  of  the  said  creek, 
and  to  prevent  him  from  obtaining  the  benefit  of  the  high 
waters  of  such  spring  freshets  for  the  purposes  aforesaid,  and 
by  the  means  aforesaid,  and  to  delay  and  hinder  the  plaintiff 
in  so  floating  and  transporting  his  said  timber  in,  down,, 
and  along  the  said  creek  or  stream,  and  to  prevent  the  pas- 
sage of  such  timber  along  such  creek,  and  to  disable  and 
prevent  plaintiff  from  floating  and  transporting  his  said 
timber  to  Quebec  market  as  aforesaid  in  such  speedy  and 
advantageous  manner  as  he  otherwise  could  and  would  have 
done,  did  by  himself  and  his  servants,  after  the  said  timber 
had  been  brought  into  the  said  creek  or  stream  for  the  pur- 
poses aforesaid,  and  the  plaintiff  and  his  servants  were 
commencing  and  endeavouring  to  float  and  transport  the 
same  down  and  along  the  same  creek,  to  wit,  on  12th  April, 
1864,  and  on  divers  other  days,  &c.,  during  the  continuance 
of  the  spring  freshets  in  the  said  creek,  and  whilst  plaintiff’s 
timber  was  so  therein  for  the  purposes  aforesaid,  wrongfully 
and  unlawfully  cut  and  felled  divers  large  numbers  of  trees 
growing  on  the  banks  of  the  said  creek  into  and  across  the 
said  creek,  and  did  place  other  obstructions  in  and  across 
the  same  below  the  timber  of  the  plaintiff,  and  did  during 
all  the  time  aforesaid  continue  to  fell  trees  into,  and  place 
other  obstructions  in  and  across  the  said  creek  below  plain- 
tiff’s timber,  and  did  thereby  during  all  that  time  obstruct 
the  said  creek,  and  did  thereby  wrongfully  and  unlawfully 
prevent  and  hinder  the  passage  of  the  said  timber  of  the 
plaintiff  along  the  said  creek,  and  thence  into  the  river 
Madawaska,  for,  to  wit,  two  months,  during  which  time 
plaintiff,  for  the  purpose  of  removing  the  said  trees  and 
other  obstructions,  so  wrongfully  and  unlawfully  placed  in 
and  across  the  said  creek,  from  and  out  of  the  same,  and 
for  obtaining  a passage  for  his  said  timber  along  and  down 
the  said  creek,  and  in  endeavouring  to  obtain  the  benefit  of 
the  high  water  of  the  said  spring  freshets  for  the  said  pur- 
poses, was  forced  and  obliged  to  employ  a great  number  of 
additional  servants  and  workmen,  and  to  expend,  to  wit, 
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five  thousand  dollars,  in  and  about  the  several  premises^ 
aforesaid  ; and  the  plaintiff  was,  also,  by  reason  of  the  said 
several  premises,  so  greatly  delayed,  hindered  and  prevented 
from  floating  and  passing  his  said  timber  down  and  along 
the  said  creek,  and  getting  the  same  thereout  and  brought 
into  the  said  river  Madawaska  during  all  the  time  afore- 
said, that,  in  the  meantime,  while  plaintiff  and  his  ser- 
vants were  so  endeavouring  to  remove  the  said  trees  and 
other  obstructions  out  of  and  from  the  said  creek  for  the 
purposes  aforesaid,  and  whilst  plaintiff  was  so  delayed  and 
retarded  as  aforesaid,  and  by  the  wrongful  and  unlawful 
acts  and  means  aforesaid,  the  waters  of  the  spring  freshets 
in  the  said  creek  and  also  in  the  said  river  Madawaska  had 
so  far  passed  away,  fallen  and  subsided,  that  when  plaintiff 
did  afterwards  effect  the  removal  of  the  said  obstructions 
from  the  said  creek,  and  was  first  enabled  to  bring  his  said 
timber  down  and  out  of  the  same  and  into  the  said  river 
Madawaska,  the  waters  of  that  river  had  become  so  low  as 
to  be  insufficient  to  float  or  bear  up  the  said  timber,  and  by 
reason  thereof  the  same  became  and  was  stranded  in  the 
river  Madawaska  ; by  means  of  which  said  several  premises, 
the  plaintiff  lost  the  money  expended  in  removing  the  said 
trees  and  other  obstructions  from  the  said  creek,  and  thereby 
the  plaintiff  was  deprived  of  the  benefits  and  facilities  which 
he  otherwise  would  have  obtained  from  the  use  of  the  waters, 
in  the  said  spring  freshets  in  the  said  creek  and  in  the  said, 
river  Madawaska  for  the  purposes  aforesaid ; and  thereby 
also  plaintiff  necessarily  incurred  divers  other  expenses,  to 
wit,  to  the  amount  of  three  thousand  dollars,  in  procuring 
additional  workmen,  assistants  and  supplies,  and  other 
things  for  the  driving  and  floating  down  his  said  timber,, 
and  in  and  about  endeavouring  to  bring  the  same  on  to  the 
Quebec  market  aforesaid  ; and  thereby  also  the  plaintiff  had 
been  wholly  prevented  and  stopped  from  taking  and  trans- 
porting his  said  timber  down  the  said  streams  to  Quebec 
aforesaid,  and  had  been  unable  to  reach  that  place  there- 
with, and  had  consequently  lost  the  sale  and  disposal  of  his 
said  timber  therein,  and  all  benefit  which  he  might  and 
would  have  obtained  and  derived  from  such  sale  and  dis- 
posal thereof  in  Quebec  aforesaid;  and  the  said  timber, 
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from  the  causes  aforesaid,  had  become  wholly  useless  and 
unavailable  to  him,  and  the  plaintiff  had  by  the  means  and 
acts  aforesaid  been  otherwise  greatty  injured  and  damnified. 

The  second  count  alleged  that  plaintiff,  before  and  at 
the  time  of  committing  of  the  grievances  mentioned,  was 
possessed  of  certain  other  squared  white  and  red  pine  timber, 
mentioning  quantities  of  the  value,  to  wit,  of  ^5,000,  and 
had  brought  and  placed  the  same  in  the  waters  of  a certain 
other  creek  which  flowed  through  the  townships  of  Brude- 
nell  and  Radcliffe,  in  the  county  of  Renfrew,  for  the  pur- 
pose of  floating  the  same  down  the  waters  of  tbe  said  last 
mentioned  creek  into  the  Madawaska  river  and  the  other 
river  and  streams  connected  therewith,  and  conveying  the 
«ame  to  the  timber  market  at  Quebec  for  sale  there ; and 
the  plaintiff  was  lawfully  entitled  to  use  the  waters  of  the 
said  creek  for  the  purposes  aforesaid  during  the  spring, 
summer  and  autumn  freshets,  or  any  of  them  in  any  year, 
and  the  plaintiff  had  so  brought  and  placed  his  said  last 
mentioned  timber  in  the  said  creek,  in  that  part  of  it  situate 
within  the  township  of  Radcliffe,  at  the  commencement  of 
dhe  spring  freshets  in  the  said  creek  or  stream,  in  the  year 
1864,  viz.,  on  the  11th  of  April  in  that  year,  and  plaintiff 
could  and  would  by  the  use  of  the  waters  of  the  said  spring 
freshets  in  the  said  creek  have  floated  and  transported  his 
said  timber  in,  down  and  along  the  same,  and  in,  down  and 
along  tbe  said  other  rivers  and  streams  to  Quebec  in  a 
speedy,  economical  and  beneficial  manner  ; yet  defendant, 
well  knowing  the  premises,  but  intending  to  injure  the 
plaintiff  and  prevent  him  from  using  the  waters  of  the  said 
last  mentioned  creek  at  the  season  and  in  the  manner  and 
for  the  purposes  aforesaid,  did  by  himself  and  his  servants 
wrongfully  and  unlawfully  cut  and  fell  divers  large  numbers 
of  trees  into  and  across  the  waters  of  the  said  last  men- 
tioned creek,  and  did  place  divers  other  obstructions  in  and 
across  the  same  below  the  part  thereof  where  the  said  last 
mentioned  timber  was  placed,  and  wholly  blocked  and 
•choked  the  passage  for  timber  down  the  same,  and  did 
thereafter,  during  the  spring  freshet,  continue  to  fell  trees 
into  and  place  other  obstructions  in  and  across  the  said  last 
mentioned  creek,  and  did  thereby  wholly  prevent  and  hinder 
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the  passage  of  plaintiff’s  last  mentioned  timber  down  and 
along  the  same  ; by  means  of  which  said  several  premises 
plaintiff  necessarily  incurred  expenses,  to  the  amount,  to 
wit,  of  $5,000,  in  and  about  endeavoring  to  open  and  clear 
the  said  last  mentioned  creek  from  the  said  trees  and  other 
obstructions,  and  obtain  a passage  for  his  said  last  mentioned, 
timber  down  and  along  the  same  ; and  thereby,  also,  the 
plaintiff  was  hindered  and  prevented  from  floating  and 
conveying  his  said  last  mentioned  timber  to  Quebec  market, 
and  was  prevented  from  making  sale  or  disposal  thereof  in 
said  market,  which  he  otherwise  could  and  would  have 
done,  and  was  deprived  of  the  profits  he  otherwise  would 
have  obtained  on  such  sale,  and  was  otherwise  greatly  in- 
jured. And  plaintiff  claimed  ten  thousand  dollars. 

Defendant,  as  to  so  much  of  the  first  count  of  the 
declaration  as  stated  that  the  plaintiff  was  lawfully  entitled 
to  the  use  of  the  creek  therein  mentioned,  and  that  the 
waters  thereof  were  sufficiently  high  and  abundant  to  float 
and  carry  liis  timber  down  the  same  during  the  continuance 
of  the  spring  freshets,  pleaded  that  plain  .iff  was  not  law- 
fully entitled  to  the  use  of  the  creek  therein  mentioned,  and 
that  the  waters  thereof  were  not  sufficiently  high  and  abun- 
dant to  float  and  carry  his  timber  down  the  same  during 
the  continuance  of  the  spring  freshets ; and  as  to  the  residue 
of  the  first  count  he  pleaded,  Not  guilty. 

As  to  so  much  of  the  second  count  as  alleged  that  plaintiff 
was  entitled  to  use  the  waters  of  the  creek  or  stream  therein 
mentioned,  and  that  the  plaintiff  could  and  would,  by  the 
use  of  the  waters  of  the  said  spring  freshet  in  the  said  last 
mentioned  creek,  have  floated  and  transferred  his  said  tim- 
ber in,  down  and  along  the  same,  defendant  said  that 
plaintiff  was  not  lawfully  entitled  to  use  the  waters  of  the 
creek  or  stream  therein  mentioned  for  the  purposes  and  at 
the  time  therein  mentioned,  or  at  any  other  time,  and  that 
plaintiff  could  not  by  the  use  of  the  waters  of  the  said 
spring  freshet  in  the  said  last  mentioned  creek  have  floated 
and  transported  his  said  timber  down  and  along  the  same. 

As  to  the  residue  of  the  said  second  count  the  defendant 
pleaded,  Not  guilty. 

On  these  pleas  issues  were  joined. 
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The  cause  was  taken  down  for  trial  at  the  last  Spring 
Assizes  for  the  United  Counties  of  Lanark  and  Eenfrew, 
held  before  the  Hon.  Mr.  Justice  Morrison. 

On  the  facts  being  left  to  the  jury,  they  in  effect  found : 

1 . That  the  creek  referred  to  in  the  declaration  and  evi- 
dence, in  its  natural  state  without  improvement,  during 
spring  freshets,  would  not  permit  logs,  timber,  &c.,  to  float 
and  pass  down. 

2.  If  cleared  of  all  the  trees,  rubbish,  vegetable  matter, 
&c.,  it  would  not  in  the  spring  freshets  permit  logs,  &c.,  to 
float  and  pass  down  without  further  improvements. 

8.  That  it  was  only  by  means  of  the  improvements  made 
by  the  defendant,  in  clearing  out,  cutting  channels,  remov- 
ing sand-banks,  blasting  rocks,  and  erecting  dams  and  slides 
that  the  creek  was  made  fit  to  get  timber,  &c.,  down  to  the 
Madawaska  in  1864. 

4.  Irrespective  of  these  points,  the  jury  found  the  amount 
of  damages  the  plaintiff  sustained  by  the  acts  of  the  de- 
fendant to  be  two  thousand  dollars. 

On  this  latter  finding  leave  was  given  to  the  defendant 
to  move  to  enter  a verdict  for  him,  if  the  court  should  be  of 
opinion,  upon  the  points  found  by  the  jury,  he  was  entitled 
to  have  a verdict  entered  for  him. 

In  Easter  term  last,  S.  Richards,  Q.  C.,  obtained  a rule 
nisi  to  shew  cause  why  a verdict  should  not  be  entered  for 
defendant  pursuant  to  leave  reserved,  the  evidence  estab- 
lishing and  the  jury  having  found  in  effect  that  the  creek 
or  stream  in  its  natural  state  would  not  pass  timber,  saw 
logs  or  other  lumber,  nor  that  it  would  do  so  after  being 
cleared,  and  that  it  was  only  by  means  of  the  improvements 
mada  by  the  defendant  that  the  stream  was  made  fit  to  pass 
or  could  pass  timber,  saw  logs  or  lumber ; and  on  the 
ground  that  on  the  evidence  the  plaintiff  shewed  no  right 
to  recover  in  this  action  ; or  why  the  verdict  should  not  be 
set  aside  and  a new  trial  be  had  between  the  parties,  the 
verdict  being  against  law  and  evidence,  on  the  ground 
above  mentioned,  and  the  evidence  not  establishing  any 
cause  of  action  against  the  defendant. 

The  rule  was  enlarged  until  Trinity  term  last,  when 
Robert  A.  Harrison  shewed  cause. — Assuming  for  the 
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present  that  the  judgment  of  this  court  in  Boole  v.  Dick- 
son, 13,  U.  C.  C.  P.  837,  in  effect  decides  that  the  15th 
sec.  of  Con.  Stat.  U.  C.  cap.  48,  only  extends  to  such 
streams  as  in  their  natural  state  will,  without  improve- 
ments, during  freshets  permit  saw  logs,  timber,  &c.,  to 
be  floated  down  them,  yet  plaintiff  is  entitled  to  recover. 
Flowing  water  is  publici  juris,  and  all  Her  Majesty’s  sub- 
jects have  a right  to  use  it  as  long  as  the  freehold  is  in  the 
crown.  Plaintiff  had  the  right  to  use  the  waters  of  the 
creek,  inasmuch  as  it  does  not  appear  that  defendant  had 
any  right  to  the  land  through  which  it  ran,  and,  his  act 
being  unlawful  per  se,  plaintiff,  suffering  injury  from  it, 
was  entitled  to  recover : Williams  v.  Morland , 2 B.  & C. 
910 ; Ernbrey  v.  Owen,  6 Ex.  353  ; Wood  v.  Waud,  3 Ex. 
748 ; Dickinson  v.  Canal  Company,  7 Ex.  282 ; Mason  v. 
Hill,  3 B.  & Ad.  304. 

Unless  defendant  was  the  owner  of  the  bed  of  the  stream 
he  was  a wrong  doer,  and  would  come  under  the  13th  sec. 
of  the  statute  referred  to.  The  decision  in  Boale  v.  Dickson 
does  not  necessarily  decide  that  defendant  was  justified  in 
what  he  did ; and  if  it  does  so  decide,  the  plaintiff  is  not 
bound  by  it,  and  ought  to  be  permitted  to  have  the  question 
settled  in  appeal. 

The  statute  is  in  terms  broad  enough  to  cover  the  right 
of  the  plaintiff  to  navigate  the  creek  which  was  obstructed 
by  defendant,  for  it  authorises  the  floating  of  the  timber 
down  all  streams  during  the  spring,  summer  and  autumn 
freshets.  The  fact  that  the  navigation  of  the  stream  was 
improved  by  artificial  means  can  make  no  difference:  Miles 
v.  Ilose,  5 Taunton,  705;  Regina  v.  Meyers,  8,  U.  C.  C.  P. 
305,  349  ; Little  v.  Ince,  3 U.  C.  C.  P.  528  ; Little  v.  Dice , 4 
U.  C.  C.  P.  95. 

S.  Richards,  U.  C.,  contra. — The  legislature,  by  the  15th 
section  of  the  statute,  could  only  intend  to  regulate  the  use 
of  streams  that  in  their  natural  state,  without  improve- 
ments, during  freshets  permitted  saw  logs,  timber,  Ac.,  to 
be  floated  down  them.  They  never  intended  that  the  general 
public  should  without  charge  have  the  right  of  availing 
Ihemselves  of  the  expenditure  of  money  and  labour  of  a 
private  individual  in  constructing  expensive  works  to  im- 
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prove  the  navigation  of  streams  for  the  purpose  of  floating 
timber  and  lumber  down  them.  Boale  v.  Dickson  rightly 
decides  that  the  section  of  the  statute  referred  to  does  not 
apply  to  streams  like  this,  which  the  jury  have  found  was 
only  by  means  of  of  defendant’s  improvements,  constructed 
at  great  expense,  made  fit  to  permit  timber,  logs,  &c.,  to  be 
floated  down  during  freshets.  The  evidence  shewed  that 
the  improvements  were  made  within  defendant’s  timber 
limits,  and  that  he  was,  when  the  improvements  were  made, 
and  has  been  ever  since,  in  possession  of  the  dams  and  slides 
erected  for  the  purpose,  by  means  of  which  only  the  stream 
was  made  capable  of  floating  the  timber. 

As  plaintiff  in  his  declaration  only  claims  the  limited 
right  under  the  statute,  and  the  facts  and  the  decided  cases 
are  against  him  as  to  that,  the  defendant  is  entitled  to  the 
judgment  of  the  court. 

Plaintiff  cannot  claim  any  right  at  common  law,  for  he 
is  not  a riparian  proprietor,  and  his  declaration  at  common 
law  would  be  bad  for  not  shewing  some  right  to  the  natural 
flow  of  the  water,  or  for  not  shewing  that  the  stream  was  a 
navigable  one,  and,  in  that  view,  a common  public  highway. 
The  evidence  shews  that  he  had  not  possession  of  any  pro- 
perty adjacent  to  the  stream,  if  that  would  be  of  any  advan- 
tage to  him,  and  the  jury  expressly  find  that  the  stream  was 
not  navigable,  and  that  was  its  condition  when  its  channels 
were  clear  of  such  obstructions  as  could  be  taken  out  of  it, 
and  that  it  was  only  by  means  of  defendant’s  improvements 
that  timber  could  be  taken  down  the  stream : in  fact  the 
stream  was  not  capable  of  being  navigated  at  all  to  the 
imited  extent  of  passing  lumber  down,  except  by  those 
improvements:  Laincj  v.  Whaley , 3 H.  & N.  675  ; Shipman 
v.  Clothier , 8 U.  C.  Q.  B.  592. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  right  to  the  use  and  flow  of  a natural  stream  of  run- 
ning water,  so  often  spoken  of  in  the  books  as  publici  juris , 
and  not  being  of  the  class  of  navigable  rivers  or  streams, 
seems  to  be  a riparian  right,  and  for  the  violation  of  which 
right  only  those  who  are  interested  in  the  land  through  or 
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adjacent  to  which  the  stream  passes,  seem  entitled  to  re- 
cover. 

Baron  Parke,  in  Embrey  v.  Owen , (6  Ex.  p.  869,)  stated 
the  iaw  to  b#  as  follows  : “ The  right  to  have  a stream  to  flow 
in  its  natural  state  without  diminution  or  alteration  is  an 
incident  to  the  property[in  the  land  through  which  it  passes; 
but  flowing  water  is  public i juris  not  in  the  sense  that  it  is. 
a bonum  vcicans  to  ^hich  the  first  occupant  may  acquire  an 
exclusive  right,  but  that  it  is  public  and  common  in  this 
sense  only,  that  all  may  reasonably  use  it  who  have  a right; 
of  access  to  it ; that  none  can  have  any  property  in  the 
water  itself,  except  in  the  particular  portion  which  he  may 
choose  to  abstract  fronffthe  stream  and  take  into  his  posses- 
sion, and  that  during  the  time  of  his  possession  only.  But, 
each  proprietor  of  the  adjacent  [land  has  the  right  to  the 
usufruct  of  the  stream  that  flows  through  it.”  Similar 
views  were  expressed  by  him  in  the  House  of  Lords,  when 
expressing  his  opinion  as  Lord  Wensleydale  in  the  case  of 
Chasemore  v.  Richards , (29th  July,  1859,  reported  in  88 
Law  Times,  858). 

The  common  law  right  here  referred  to,  if  possessed  by 
the  plaintiff,  which  the  evidence  fails  to  shew,  would  not 
establish  a right  to  use  the  stream  for  the  purpose  of  pass- 
ing timber  and  logs  down  it ; and  the  fact  that  it  has  been 
to  that  extent  rendered  navigable  by  artificial  means  is  a 
further  and  it  seems  to  me  a conclusive  reason  that  no  right 
in  the  nature  of  publici  juris  can  arise  in  relation  thereto- 
for  such  a purpose. 

The  two  ordinary  modes  in  this  country  by  which  the 
right  to  float  saw  logs,  timber,  rafts,  &c.,  down  streams  are:: 
1st.  The  statutory  right  to  do  so,  under  which  the  plaintiff 
seems  to  have  framed  his  declaration  ; 2nd.  At  common 
law,  when  the  stream  is  a navigable  river  or  water-course,, 
and  consequently  a common  highway  for  all  the  subjects  of 
the  crown. 

The  plaintiff  fails,  under  the  evidence  and  under  the 
authority  of  Boale  v.  Dickson , to  bring  his  case  under  the- 
first  mode  of  acquiring  the  right.  Even  with  the  exten- 
sive improvements  made  by  the  defendant  the  stream 
cannot  be  dignified  with  the  name  of  a navigable  river,  and, 
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-can  be  considered  only  a stream  capable  of  floating  down 
logs  and  timber  during  certain  freshets.  This  cannot 
constitute  what  is  known  in  the  English  law,  or  any  modi- 
fication of  that  law  as  applicable  to  this  country,  as  a navi- 
gable river. 

I had  occasion  to  consider  the  question  o t what  consti- 
tuted a navigable  river  in  this  country  in  Gage  v.  Bates, 
(7  U.  C.  C.  P.  116,)  and  from  the  consideration  given  the 
subject  then  and  since  I cannot  doubt  that  the  stream  in 
question  is  not  a navigable  river. 

Indeed,  if  a stream,  capable  of  such  imperfect  navigation 
as  this,  could  properly  be  called  a navigable  river,  there 
would  have  been  no  necessity  of  the  statutory  enactments 
authorising  the  use  of  them  by  the  public.  I have  examined 
all  the  cases  referred  to  by  Mr.  Harrison,  and  can  find 
nothing  in  any  of  them  to  sustain  the  plaintiff’s  action. 
The  case  of  Miles  v.  j Rose  et  al.,  (5  Taunton,  705,)  is  rather 
in  favour  of  the  defendant ; for  it  implies  that  when  by  the 
flux  and  reflux  of.  the  tide  prima  facie  evidence  would  be 
afforded  of  its  being  a navigable  stream,  though  it  was 
shewn  that  it  was  so  made  by  the  plaintiffs,  yet  the  court 
held,  as  parties  were  in  the  habit  of  cutting  reeds  along  the 
banks  of  the  creels  and  others  sailed  over  it  in  pleasure 
boats,  that  was  evidence  of  its  being  a navigable  river. 
Gibbs,  C.  J.,  said,  “ If  a person  wishes  to  protect  his  exclu- 
sive possession,  he  must  keep  up  the  evidence  of  his  right 
by  guarding  it  against  intruders.”  Heath,  J.,  said,  “ The 
flux  and  reflux  of  the  tide  were  strong  prima  facie  evidence 
that  it  was  a navigable  river.  As  for  the  circumstance  of 
the  defendants’  scouring  the  channel,  they  might  have  done 
that  for  their  own  convenience.”  The  defendant  here  has 
asserted  his  right  against  intruders. 

The  case  of  Dickinson  v.  Grand  Junction  Canal  Co.,  (7 
Ex.  282,)  is  overruled  in  the  House  of  Lords,  in  Cliase- 
more  v.  Richards , already  referred  to,  so  far  as  relates  to 
the  liability  of  a defendant  for  interrupting  underground 
water  before  it  reaches  a stream  or  water-course,  by  means 
of  wells  or  pools  dug  in  the  land  of  the  defendant.  The 
general  doctrine  as  to  the  right  to  the  use  of  water  flowing 
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Oil  the  surface  of  the  soil  is  not  interfered  with  by  that, 
decision. 

If  it  had  been  shown  that  plaintiff  in  this  action  had 
permission  to  use  the  water-course  for  the  passing  down  of 
his  timber  by  the  owner  of  the  soil,  and  that  the  right  of 
such  owner  was  paramount  to  that  of  this  defendant,  the 
case  might  be  considered  somewhat  analogous  to  that  of 
Laing  v.  Whaley,  (3  Ii.  & N.  680  and  901). 

The  evidence  of  possession  or  ownership  at  the  trial  was, 
that  defendant  was  in  possession  of  the  whole  of  the  timber 
limits  when  the  improvements  were  made,  and  continued  still 
in  passession  of  the  same;  that  defendant  had  been  cutting 
timber  on  those  limits  for  fourteen  or  fifteen  years,  and  was 
then  doing  so.  On  cross-examination  by  plaintiff  the  same 
witness  said,  that  defendant  possessed  the  limits  in  which 
the  creek  and  lake  were.  One  of  plaintiff  s witnesses  spoke 
of  a slide  and  dam  on  the  stream  being  in  the  charge  of  the- 
defendant’s  foreman. 

The  defendant  put  in  a sworn  examined  copy  of  the 
original  map  fram  the  Crown  Lands  Office  on  which,  I 
infer,  the  locus  in  quo  was  marked  as  within  his  limits., 
As  to  this  the  learned  judge  has  noted,  that  plaintiff’s 
counsel  at  the  trial  contended  there  was  no  evidence  of 
defendant  being  entitled  to  the  limits  within  which  the 
creek  w*as  situate;  that  the  map  from  the  Crown  Lands 
Office,  though  marked  as  the  defendant’s  limits,  was  not 
sufficient. 

There  was  evidence  that  400  pieces  of  the  timber  of 
plaintiff  were  cut  on  Alfred  Pills’  property,  in  the  10th  and 
1 1th  concessions  of  the  township  of  Brudenell,  and  the 
Crown  Lands  Agent  stated  that  the  settlers  in  Brudenell 
and  Badcliffe  had  a right  to  take  the  timber  off  their  lands 
and  dispose  of  it. 

As  far  as  the  evidence  goes  it  does  not  shew  that  plaintiff 
had  any  permissive  right  to  use  the  stream,  &c.,  which  was, 
as  far  as  such  things  could  be,  in  the  possession  of  the 
defendant.  The  inference  from  all  the  evidence  would  be 
rather,  that  the  fee  simple  of  the  land  was  in  the  crown, 
and  that  defendant  had  been  for  many  years  in  possession 
of  the  timber  limits  which  covered  the  stream  in  dispute  P 
8 16  u.  c.  c.  p. 
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and  the  fact  that  the  map  in  the  Crown  Lands  Office,  of  a 
comparatively  recent  date,  made  within  two  or  three  years 
past,  contains  defendant’s  name  as  the  person  entitled  to 
the  limits,  was  some  evidence  to  go  to  the  jury  that  he  was 
not  a naked  intruder  on  the  rights  of  the  crown. 

On  the  whole  we  think  the  rule  must  be  made  absolute 
to  enter  a verdict  for  the  defendant  pursuant  to  the  leave 
reserved. 

Rule  absolute  to  enter  verdict  for  defendant. 


Cousins  v.  Merrill. 

Slander  of  title  and  libel  in  same  publication — Pleading — General  Verdict-r- 
Misdirection,  insufficiency  of  grounds  of  motion  for — Practice. 

The  declaration  stated  that  defendant  falsely  and  maliciously  caused  to  be 
printed  and  published  of  and  concerning  plaintiff,  and  of  and  concerning 
him  in  relation  to  his  business, and  of  and  concerning  certain  letters  patent 
and  the  invention  patented, and  plaintiff  as  inventor  and  proprietor  thereof, 
the  following,  “ Caution:  To  all  persons  who  may  be  entering  into  any 
arrangements  with  J.  M.  C.,  forhis  selffaction  cattle  and  stock  pump,  who 
claims  to  have  patented  the  same  in  April  last,  I wish  by  this  notice  to 
caution  the  public  against  having  anything  to  do  with  Cousins  or  his 
pumps,  it  being  an  infringement  on  my  patent  which  was  obtained  by  me 
in  1858.  I intend  to  prosecute  him  immediately.  Beware  of  the  fraud  and 
save  costs.” 

Held,  that  the  declaration  set  out  a cause  of  action  for  slander  of  title, in  the 
allegation  that  plaintiff  's  pumps  were  an  infringement  on  defendant’s  pa- 
tent, for  which  defendant  intended  to  prosecute  plaintiff  immediately. 
Held , also,  that  it  disclosed  a libel  on  plaintiff  personally,  in  the  caution  to 
all  persons  about  to  enter  into  arrangements  with  plaintiff  for  his  pump, 
against  having  anything  to  do  with  plaintiff  or  his  pumps,  and  in  the  words 
“beware  of  the  fraud,”  in  relation  to  the  infringement  of  the  patent. 
Held , therefore,  that  defendant  being  entitled  under  the  law  and  evidence  to 
a verdict  as  to  the  former,  the  verdict  for  plaintiff,  which  was  general, 
must  be  set  aside, unless  he  could  consent  to  confine  it  to  the  general  issue 
applicable  to  the  personal  part  of  the  libel. 

In  such  an  action  the  attention  of  the  jury  should  be  directed  to  the  separate 
character  of  the  publication,  in  view  of  their  finding  one  part  to  be  true  and 
the  other  untrue  ; and  the  damages  should  be  specially  awarded  for 
that  part  which  is  untrue. 

An  objection  taken  by  either  party  to  the  case  of  the  other,  or  to  any  part 
ot  the  proceedings,  and  ruled  upon  by  the  judge,  is  not  to  be  deemed  an 
objection  to  that  ruling,  so  as  to  entitle  the  party  to  move  for  misdirec- 
tion ; for  to  enable  him  to  do  this  he  ought  at  the  time  expressly  to  ob- 
ject to  the  ruling  in  question,  and  request  the  judge  to  note  the  objec- 
tion thereto,  and  the  terms  to  which  it  is  subject. 

The  declaration  stated  that  the  plaintiff  carried  on  the 
business  of  pump-maker,  and  also  was  the  first  and  true 
inventor  of  a certain  new  manufacture,  i.  c.,  “a  self-acting 
cattle  and  stock  pump  and  thereupon  by  letters  patent, 
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dated  the  25th  of  April,  1865,  the  full  and  exclusive  right 
was  granted,  of  making,  using  and  vending  to  others  to  be 
used,  the  said  invention  or  manufacture,  for  the  term  of 
fourteen  years,  within  the  Province  of  Canada. 

The  nature  of  the  invention  was  then  set  out,  and  the 
declaration  then  proceeded,  that  the  plaintiff,  before  the 
committing  of  the  grievances  by  the  defendant,  was  manu- 
facturing and  selling  and  had  on  sale,  in  the  way  of  his  said 
business  and  under  the  protection  of  the  said  letters  patent, 
large  quantities  of  the  said  “self-acting  cattle  and  stock 
pump,”  and  was  deriving  large  profits  therefrom  ; and  the 
defendant  falsely  and  maliciously  caused  to  be  printed  and 
published  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  plaintiff  in  relation  to  his  said  business,  and  of 
and  concerning  the  said  letters  patent  and  the  said  inven- 
tion, and  the  plaintiff  as  the  inventor  and  proprietor  thereof, 
and  o"  and  concerning  the  said  pumps  which  the  plaintiff 
has  so  sold  and  had  on  sale  as  aforesaid,  and  the  plaintiff 
as  the  seller  thereof,  the  false,  scandalous,  malicious  and 
defamatory  libel  following,  that  is  to  say, 

“Caution: 

“To  all  persons,  who  may  be  entering  into  any  arrange- 
ments with  J.  M.  Cousins  for  his  self-acting  cattle  and 
“stock  pump,  who  claims  to  have  patented  the  same  in 
“April  last,  I wish  by  this  notice  to  caution  the  public 
“ against  having  anything  to  do  with  Cousins  or  his  pumps, 
“it  being  an  infringement  on  my  patent,  which  was  ob- 
tained by  me  in  1858.  I intend  to  prosecute  him  imme- 
diately. Beware  of  the  fraud  and  save  costs. 

“Houghton  P.  0.,  “Address,  Abel  Merrill, 

“Co.  of  Norfolk.  “Patentee.” 

Thereby  meaning  and  intending  it  to  be  believed  that  no 
person  could  safely  deal  with  the  plaintiff  as  the  proprietor 
of  the  said  patent  for  the  purchase  thereof,  or  of  any  interest 
therein,  or  of  the  said  pumps,  and  that  the  said  plaintiff 
was  guilty  of  fraudulent  conduct  in  his  said  business,  and 
in  relation  to  the  said  letters  patent,  and  the  sale  and 
manufacture  of  the  said  pumps,  as  aforesaid,  and  to  the  said 
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defendant ; by  means  of  which  premises  the  plaintiff  was. 
injured  in  his  credit  and  reputation  as  a pump -maker,  and 
in  his  said  business,  and  was  prevented  from  selling  the 
said  pumps  or  the  said  patent,  or  any  interest  therein,  and 
persons  were  prevented  from  purchasing  the  same  from  the 
plaintiff,  believing  that  he  had  no  right  to  the  said  patent 
or  the  said  invention,  or  to  the  sale  of  the  said  pumps,  as 
the  patentee  thereof;  and  the  plaintiff  lost  the  expenses 
which  he  had  incurred  in  obtaining  the  said  patent  and  in 
relation  thereto,  and  in  the  manufacture  of  pumps  there- 
under, which  yet  remained  unsold  in  the  plaintiff’s  hands  ; 
and  was  also  deprived  of  the  profits  which  he  would  have 
otherwise  derived  from  the  manufacture  and  sale  of  such 
pumps,  as  the  patentee  thereof  by  virtue  of  the  said  patent,, 
and  from  the  sale  of  the  said  letters  patent  or  his  rights 
thereunder,  and  was  otherwise  injured. 

The  following  pleas  were  pleaded: 

1.  Not  guilty. 

2.  That  the  plaintiff  was  not  the  first  and  true  inventor 
of  the  pump  in  the  declaration  mentioned. 

8.  That  in  the  plaintiff’s  specification  of  claim,  and  of 
the  said  alleged  invention  for  the  said  letters  patent  to  him, 
there  was  embraced  more  than  that  of  which  the  plaintiff 
was  the  first  inventor  or  discoverer. 

4.  That  the  defendant  was  the  first  and  true  inventor  of 
a certain  new  manufacture,  i . e.,  of  a platform  pump,  which 
invention  consisted  in,  &c.,  and,  thereupon,  by  letters  patent, 
dated  the  3rd  of  December,  1858,  the  full  privilege  was 
granted  to  the  defendant,  to  make,  use  and  vend  the  said 
invention  in  the  Province  of  Canada  for  fourteen  years 
thereafter,  and  that  afterwards,  and  while  the  letters  patent 
to  the  defendant  were  in  full  force,  the  plaintiff,  without 
the  consent  of  the  defendant  for  that  purpose  first  obtained 
in  writing,  infringed  the  said  patent  right  of  the  defendant, 
and  made  for  sale  the  said  invention  of  the  defendant ; and 
thereupon  the  defendant,  having  notice  of  the  said  infringe- 
ment by  the  plaintiff  of  the  defendant’s  patent  right  afore- 
said, printed  and  published  the  words  in  the  declaration 
mentioned,  but  did  not  mean  thereby  that  the  plaintiff  was 
guilty  of  fraudulent  conduct  in  his  said  business  and  in 
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relation  to  the  said  alleged  letters  patent  of  the  plaintiff, 
and  the  sale  and  manufacture  of  the  said  pumps,  and  to 
him  the  defendant,  as  the  plaintiff  alleged ; and  the  de- 
fendant in  publishing  the  said  words  meant  and  intended 
simply  to  protect  his  own  patent  right  aforesaid  and  his 
interest  thereunder,  and  to  caution  all  persons  against  deal- 
ing with  the  plaintiff  for  said  invention  so  patented  to 
defendant. 

On  these  pleas  issue  was  joined. 

The  cause  was  tried  at  the  last  London  Assizes,  before 
-the  Chief  Justice  of  this  court,  when  a verdict  was  found 
for  the  plaintiff  and  $100  damages. 

The  publication  of  the  hand-bill  was,  after  some  evidence 
taken,  admitted. 

At  the  close  of  the  plaintiff’s  case  it  was  objected  by  the 
defendant’s  counsel  that  the  hand-bill  was  not  defamation 
•of  the  plaintiff,  but  a slander  of  his  patent  right  to  the 
pump,  and  as  no  damage  had  been  proved  the  action  did 
not  lie. 

The  learned  Chief  Justice  ruled  that  there  was,  in  his 
opinion,  sufficient  upon  the  libel  proved  which  was  appli- 
cable to  the  plaintiff  personally,  to  entitle  him  to  maintain 
the  action. 

The  defendant  then  put  in  his  letters  patent,  with  plans 
and  specifications  attached  to  them. 

The  evidence  and  the  documents  clearly  proved  that  the 
principle  of  both  parties  was,  in  the  language  of  the  plea, 
“to  raise  water  from  wells  for  animals  to  drink  by  their 
own  weight  and  act ; which,  although  not  very  correctly 
expressed,  sufficiently  conveyed  the  meaning  which  was  in- 
tended, and  that  the  principle  of  the  invention,  the  appli- 
cation of  the  power,  the  general  adjustment  of  the  parts, 
and  the  purpose  and  objects  of  the  article  were  the  same  in 
both  pumps. 

It  also  appeared  from  the  evidence,  that  the  defendant 
exhibited  a model  of  his  machine  at  the  Provincial  Exhibi- 
tion, held  at  Hamilton  in  the  fall  of  1864,  and  that  the 
plaintiff  was  present  at  the  exhibition  ; from  which  it  was 
rather  inferred  that  he  had  seen  this  model  and  copied  it  by 
improving  somewhat  upon  it.  It  also  appeared  that  the 
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defendant,  some  short  time  before  the  publication  of  the 
hand-bill,  called  at  the  plaintiff’s  house,  and  asked  to  see 
his  papers,  and  that,  some  difference  then  arising  between 
them,  the  plaintiff  did  not  show  the  defendant  his  papers, 
hut  told  the  defendant  to  leave  the  house,  and  that  the  de- 
fendant then  threatened  to  bring  an  action  against  the 
plaintiff. 

The  Chief  Justice  left  it  to  the  jury  to  say,  whether  the 
publication  had  been  made  in  good  faith,  with  the  view  of 
protecting  his  own  rights,  or  maliciously,  for  the  mere 
purpose  of  injuring  the  plaintiff ; that  if  the  defendant  had 
gone  beyond  the  fair  and  reasonable  purpose  of  protecting 
himself,  and  in  doing  so  had  made  a charge  against  the 
plaintiff  to  injure  him,  and  to  injure  him  in  his  business  as 
pump  -maker,  to  find  for  the  plaintiff,  but  if  the  defendant 
had  not  been  guilty  of  malice  in  this  sense,  to  find  the  ver- 
dict in  his  favour ; that  as  to  the  special  pleas,  if  the  two 
patents  were  for  the  purpose  of  forcing  water  by  the  weight 
of  cattle  up  into  a reservoir,  from  which  the  cattle  might 
drink,  it  would  seem  the  earlier  patent  right  of  the  defen- 
dant had  been  infringed  upon  by  the  plaintiff;  and  it  was 
added,  that  it  was  very  ' embarrassing  that  this  action  for 
defamation  should  be  made  the  means  of  indirectly  trying 
the  validity  of  these  respective  patent  rights,  which  ought 
to  have  been  made  the  subject  of  an  action  brought  specially 
to  determine  these  claims. 

No  exception  was  taken  to  the  charge,  and  the  jury  found, 
as  before  stated,  in  favour  of  the  plaintiff. 

Beclier,  Q.  C.,  obtained  a rule  nisi  upon  the  plaintiff  to 
shew  cause  why  the  verdice  should  not  be  set  aside,  and  a 
new  trial  had  between  tlie*parties  : 1.  On  the  ground  that 
the  verdict  was  contrary  to  law,  because  the  alleged  libel 
was  privileged,  and  was  published  on  an  occasion  and  for 
reasons  justifying  the  defendant  in  so  doing : the  inuendoes 
were  not  proved : no  slander  of  the  plaintiff  was  shown  ; 
and  the  defendant  was  entitled  to  a verdict. 

2.  That  the  verdict  was  against  evidence,  because  the 
defendant  was  entitled  to  a verdict  upon  every  issue  : no 
malice  was  shown : the  alleged  libel  was  privileged  : it 
contained  no  slander  of  the  plaintiff;  the  inuendoes  were 


COUSINS  V.  MERRILL. 


119* 


not  proved : the  plaintiff’s  case  was  not  made  out ; and  the 
defendant  was  entitled  to  a verdict. 

3.  On  the  ground  of  misdirection,  because  the  learned 
Chief  Justice  over-ruled  objections  made  by  the  defendant’s 
counsel  at  the  trial  to  the  plaintiff’s  recovery,  and  in  asser- 
tion of  the  defendant’s  right  to  a verdict,  to  the  effect  set 
forth  in  the  preceeding  grounds  stated  in  the  rule  ; and 

4.  On  the  ground  that  the  verdict  was  unjust  and  likely 
to  injure  and  prejudice  the  defendant,  and  to  take  away 
from  him  or  to  throw'  doubt  upon  a patent  right,  to  which 
upon  the  evidence,  he  was  or  should  be  fully  entitled,  and 
as  to  which  he  should  be  protected  by  law. 

M.  C.  Cameron,  Q.C.,  shewed  cause. — The  hand-bill  is 
more  than  a mere  slander  of  the  chattel,  and  is  more  than 
a mere  slander  of  the  right : it  is  more  than  was  necessary 
for  the  occasion  and  purpose  : it  charges  the  plaintiff  with 
fraud  and  cautions  the  public  against  having  anything  to  do 
with  Cousins  or  his  pumps,  which  is  a personal  charge. 
The  case  was  left  properly  to  the  jury,  and  their  finding  is 
neither  against  law  nor  evidence.  It  is  not  open  to  the 
defendant  now  to  contend  that  special  damage  should  have 
been  alleged  as  to  the  slander  of  title.  This  declaration 
however,  shews  more  than  a slander  of  title  only,  and  the 
action  is  therefore  maintainable,  although  no  special  dam- 
age be  alleged:  Ingram  v.  Laivson,  6 B.  N.  C.,  212. 

Becker,  Q.C.,  supported  the  rule. — The  whole  declaration 
refers  to  a case  of  slander  of  title  only,  and  not  to  any 
personal  charge  against  the  plaintiff : if  anything  be  upon 
the  declaration  of  a personal  nature,  it  is  not  proved.  To 
entitle  a party  to  recover  for  slander  of  title,  the  slander 
must  be  false  and  malicious,  and  there  must  be  special 
damage  alleged  and  proved  ; otherwise  the  case  must  fail. 
It  is  important  to  the  defendant  that  no  recovery  should  be 
had  against  him  which  impeaches  his  title  to  the  patent  he- 
has  obtained  ; because  it  would  entitle  a forfeiture  of  that 
patent,  and  it  is  clear  upon  the  evidence  that  the  defendant 
had  the  only  valid  patent  right,  and  that  the  plaintiff  had 
infringed  upon  it : Addison  on  Torts,  2nd  edition,  711,  2 ; 
Malachy  v.  Soper , 8 Sc,  789,  S.  C.  3.  B.  N.  C.,  371 
Brock  v.  Bawl , 4 Exch.  528  ; Hargrave  v.  Le  Breton , 4 
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Bur  2423;  Pitt  v.  Donovan , 1 M.  & Sel.,  639;  Baker  v. 
Pater,  3 C.  B.  831. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  grounds  of  the  rule  which  are  open  for  consideration 
are  : 

That  the  verdict  is  contrary  to  law  and  evidence,  because 
the  alleged  libel  was  privileged ; that  the  inuendoes  were 
not  proved ; that  no  slander  of  the  plaintiff  was  shown,  and 
no  malice  proved. 

There  can  be  no  question  raised  now  as  to  an  alleged 
misdirection,  because  no  objection  to  any  ruling  of  the 
learned  Chief  Justice  was  taken  by  the  counsel  for  the 
defendant.  An  objection  taken  by  either  party  to  the 
case  of  the  other,  or  to  any  part  of  a proceeding  in  that 
case,  and  ruled  upon  by  the  judge,  is  not  to  be  considered 
as  an  objection  to  that  ruling.  If  nothing  more  take  place 
upon  the  question  raised  after  the  opinion  of  the  judge  has 
been  pronounced,  it  is  and  must  be  then  assumed  that  the 
parties  acquiesce  in  the  ruling.  If  they  do  not  submit,  or  do 
not  intend  to  submit  to  it,  they  must  expressly  object  and 
state  their  objection  to  it.  If  this  be  done  the  judge  has  an 
•opportunity  to  reconsider  his  opinion,  and  may,  perhaps, be 
led  to  change  it.  If  this  be  not  done  it  can  scarcely  be  ex- 
pected that  an  appeal  shall  be  allowed  from  a judgment 
which  has  never  been  complained  of,  and  which,  if  it  had 
been,  might  have  been  corrected  from  the  judge  appealed 
from.  When  the  objection  has  been  distinctly  taken  to  the 
ruling  of  the  judge,  he  must  be  requested  to  note  it,  which 
he  will  of  course  do,  and  the  terms  also  to  which  it  is  sub- 
ject ; that  is,  whether  leave  is  reserved  to  move  to  enter  a 
verdict  or  nonsuit,  or  to  reduce  or  increase  the  verdict,  or 
otherwise.  In  this  case  the  charge  of  the  learned  Chief 
Justice  was  not  open  to  exception,  even  if  it  had  been 
taken. 

We  do  not  entertain  the  fourth  ground  stated  in  the 
rule,  because  it  states  no  legal  cause  of  objection  to  the 
verdict.  If  it  be  unjust,  the  ground  of  that  injustice  must 
be  shown.  The  other  part  of  this  branch  of  the  rule  states, 
also,  no  legal  objection  to  the  verdict : it  states  the  results 
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which  will  follow  if  the  verdict  be  permitted  to  stand ; but 
with  these  results  we  have  nothing  to  do. 

In  determining  the  questions  which  are  really  open  to 
the  defendant,  it  in  necessary  to  settle  what  the  cause  of 
action  is,  which  is  contained  in  the  declaration.  The 
plaintiff  asserts  it  to  be  for  the  slander  of  the  plaintiff  per- 
sonally, or  in  the  way  of  his  business;  and  also  for  the 
slander  of  his  title  to  and  interest  in  the  cattle  pump  ; 
while  the  defendant  asserts  it  to  be  for  the  slander  of  title 
merely ; or  if  for  more,  that  nothing  more  was  proved. 

In  one  of  the  forms  in  Ch.  on  Pig.  (7  ed.  vol.  ii.)  for 
slander  of  title,  the  charge  is  stated  to  have  been,  ‘‘of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  land 
and  the  plaintiff’s  estate  and  interest  therein.” 

In  Malachy  v.  Soper  it  is,  “ of  and  concerning  the  plain- 
tiff and  his  said  shares,  and  the  using  and  working  of  the 
said  mine,  and  of  and  concerning  the  aforesaid  suits,  bills 
and  demurrers;”  and  it  was  held  not  to  be  a slander  of  the 
person  or  character  of  the  plaintiff,  but  of  his  title  to  the 
shares,  and  that  it  would  be  doing  a violence  to  the  natural 
meaning  of  the  publication,  if  it  were  to  be  held  to  have 
been  published  of  the  plaintiff  in  the  course  of  his  busi- 
ness or  occupation,  or  mode  of  acquiring  his  livelihood,  and 
not  as  referring  to  the  disputed  title  of  the  shares,  and 
judgment  was  arrested. 

In  Ingram  v.  Lawson  it  is,  “of  and  concerning  the  plain- 
tiff, and  of  and'concerning  him  in  the  way  of  his  said  busi- 
ness and  occupation,  and  of  and  concerning  the  said  ship 
and  the  said  intended  voyage;”  and  it  was  held  to  be  a 
libel  of  the  plaintiff  in  his  business  as  a ship-owner  and 
master-mariner,  and  not  a mere  disparagement  of  a chattel 
or  of  the  qualities  of  his  ship. 

In  Pater  v. Baker,  it  is,  “of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  said  houses  and  the  plaintiff’s 
estate  and  interest  therein,” 

In  Evans  v.  Harlow , (5  Q.  B.  626,)  it  is,  “of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in  the  way 
of  his  trade  and  business,  and  of  and  concerning  the  said 
design,  and  the  plaintiff  as  the  inventor  and  proprietor 
thereof,  and  manufacturer  of  the  articles  with  the  said 
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design  thereon  ; and  of  and  concerning  the  said  articles  and 
goods  which  the  plaintiff  had  so  sold  and  had  on  sale  as 
aforesaid,  and  the  plaintiff  as  the  seller  thereof;”  and  it 
was  held  that  this  was  not  a caution  against  the  plaintiff  as 
a tradesman,  but  a caution  against  the  goods,  suggesting 
that  the  articles  which  the  plaintiff  sold  did  not  answer  their 
purpose,  which  is  not  actionable  without  special  damage. 

In  Carr  v.  Duckett,  (5  H.  & N.  783,)  it  is,  “of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  said  in- 
tended sale.” 

In  Young  v.  Macrae,  (9  -Jur.  N.  S.  589,)  it  is,  “ of  and 
concerning  the  plaintiffs  as  such  co-partners,  manufacturers 
and  sellers:  of  and  concerning  them  as  and  in  the  way  of 
their  trade  and  business.” 

In  another  form  in  the  same  volume  of  Ch.  on  Pig. 
the  slander  is  stated  to  have  been,  “ of  and  concerning  the 
said  ship  or  vessel.” 

In  Rowe  v.  Roach,  (1  M.  & Sel.  304,)  it  is,  “of  and  con- 
cerning the  said  mines  and  the  sale  of  ore  therefrom.” 

In  Pitt  v.  Donovan  it  is,  “of  and  concerning  the  right 
and  title  of  the  plaintiff  to  the  lands.” 

In  Mil-man -y.  Pratt,  (2  B.  & G.  486,)  it  is,  “of  and  con- 
cerning the  title  of  the  plaintiff  to  the  said  premises,  and  of 
and  concerning  his  right  to  sell  his  said  interest  therein.” 

In  Gutsole  v.  Mathers,  (1  M.  & W.  495,)  after  stating,  as 
inducement,  that  the  plaintiff  was  possessed  of  large  quanti- 
ties of  tulips,  the  charge  was  that  the  defendant  falsely 
asserted,  in  the  presence  and  hearing  of  divers  persons, 
“that  the  said  tulips  were  stolen;”  which  was  held  to  be 
equivalent  to  the  allegation  that  the  publication  was  “of 
and  concerning  ” the  tulips. 

Brooke  v.  Bowl  is  to  the  same  effect. 

The  words  “of  and  concerning  ” the  plaintiff,  or  the  sub- 
ject defamed,  must  be  used,  or  their  equivalent,  as  in 
1 M.  & W.  495,  unless  the  words  appear  clearly  to  apply  to 
the  plaintiff  or  subject,  or  unless  the  inuendo  distinctly  so 
apply  the  defamatory  matter:  Clement  v.  Fisher , (7  B.  & C. 
459,);  O’Brien  v.  Clement,  (16  M.  & W.  159.) 

“ An  action  for  slander  of  title  is  not  properly  an  action 
for  words  spoken,  or  for  libel  written  and  published,  but  an 
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action  on  the  case  for  special  damage  sustained  by  reason  of 
the  speaking  or  publication  of  the  slander  of  the  plaintiffs 
title  per  Tindal,  C.  J.,  in  Malachy  v.  Soper. 

* * * * “slander  of  tittle,  which  is  a sort  of  meta- 
phorical expression,  may  be  of  such  a nature  as  to  fall 
within  the  scope  of  ordinary  slander.  Slander  of  title 
ordinarily  means  a statement  of  something  tending  to  cut 
down  the  extent  of  title,  which  is  injurious  only  if  it  is 
false  per  Maule,  J.,  in  Pater  v.  Baker. 

The  assertion  of  title  by  the  defendant  to  the  property 
which  he  claims  as  his,  is  not  actionable,  although  untrue: 
Gerrard  v.  Dickinson , (4  Co.  18) ; but  if  the  assertion  or 
denial  be  falsely  and  maliciously  made,  the  action  does  lie  ; 
Goulcling  v.  Herring , referred  to  in  1 Starlde  on  Slander, 
(2nd  Ed.  290).  If  a stranger  to  the  plaintiff’s  title,  having 
no  interest  therein,  disparage  it,  an  action  will  lie  against 
him,  alleging  the  act  to  have  been  done  maliciously  : Rowe 
v.  Roach  ; The  Earl  of  Northumberland  v.  Byrt,  (Cro.  Jac. 
164.) 

The  declaration  certainly  sets  out  a cause  of  action  for 
slander  of  title ; for  it  alleges  that  the  plaintiff’s  pumps 
were  an  infringement  on  the  defendant’s  patent,  for  which 
the  defendant  intended  to  prosecute  the  plaintiff  immedi- 
ate^ ; and  it  does  I think,  also,  contain  a libel  on  the 
plaintiff  personally ; for  it  cautions  all  persons,  who  may  be 
entering  into  any  arrangements  with  the  plaintiff  for  his 
pump,  against  having  anything  to  do  with  the  plaintiff  or 
his  pumps.  In  Evans  v.  Harlow , (5  Q.  B.,  688,)  Patteson, 
J.,  said : “ This  is  not  in  effect  a caution  against  the  plain- 
tiff as  a tradesman,  in  the  habit  of  selling  goods  which  he 
knows  to  be  bad  : if  it  were,  it  would  be  a libel  upon  him 
personally.”  I think,  too,  that  the  words,  “ Beware  of 
the  fraud,”  referring  to  the  infringement  of  the  patent,  is 
also  a personal  libel,  according  to  the  case  last  mentioned, 
and  Pitt.Y.  Donovan,  (1  M & Sel.,  647.) 

The  slander  of  title  was,  I think,  fully  answered  by  the 
defendant,  and  he  was  entitled  to  a verdict  upon  all  the 
issues  which  related  to  that  part  of  the  publication,  because 
it  was  true  in  fact.  The  verdict  in  that  respect  was, 
therefore,  contrary  to  law  and  evidence;  and  as  it  is  general 
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it  must  be  set  aside,  unless  it  can  be  confined  to  that  por- 
tion of  the  libel  which  is  personal  to  the  plaintiff.  The 
attention  of  the  jury  should  be  drawn  to  the  separate 
character  of  the  publication  ; for  they  may  find  one  part  of 
it  to  he  true  and  the  other  part  of  it  to  be  untrue,  and  the 
damages  should  be  specially  awarded  for  that  part  of  it 
which  is  not  true  : Brooke  v.  Bawl. 

As  to  the  personal  part  of  the  charge,  we  cannot  say  the 
plaintiff  is  not  entitled  to  recover.  He  cannot  recover,  if  the 
truth  be  pledged  and  proved  ; and  if  it  be  not  proved,  he 
should  recover.  But  this  general  verdict  should  not  stand 
and  unless  the  plaintiff  consent  by  the  next  judgment  day 
to  confine  his  verdict  to  the  general  issue  applicable  to  the 
personal  part  of  the  libel,  and  that  a verdict  be  entered  for 
the  defendant  on  all  the  other  issues,  there  will  be  a new 
trial,  on  the  payment  of  costs. 

Buie  absolute  for  new  trial,  on  payment  of  costs. 

The  terms  not  having  been  agreed  to,  the  rule  was  made 
absolute  for  a new  trial. 


The  Corporation  of  the  County  of  Wellington  v. 
Wilson  et  al. 

Action  by  County  for  destruction  of  bridge — Right  to  maintain. , 

Held,  that  the  corporation  of  a county  can  maintain  an  action  for  the  dam- 
age to,  or  destruction  of  a bridge  lying  within  its  limits. 

Probable  reason  why  the  Legislature,  while  it  conferred  upon  counties  ex- 
clusive jurisdiction  over  county  roads  and  bridges,  did  not  also  vest  in 
them  the  soil  or  absolute  property  thereof. 

The  declaration  in  this  case  is  set  out  in  14  U.  C.  C.  P. 
300. 

The  pleas  upon  which  issue  in  fact  was  joined  were,  1st, 
Not  guilty;  2nd,  That  the  Grand  Biver  was  a navigable 
river  ; that  the  bridge  was  constructed  of  trees  and  timber 
felled  in  and  across  the  river  : that  the  navigation  of  the 
river  was  obstructed  by  the  bridge,  and  the  passing  of 
timber  and  rafts  down  the  river  was  impeded  by  the  bridge; 
that  rafts  and  timber  of  the  defendants,  prepared  for  trans- 
portation to  the  Quebec  market,  were  lawfully  passing  down 
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the  river  and  were  obstructed  and  impeded  by  the  bridge;; 
and  that  for  the  purpose  of  removing  such  obstruction,  and 
of  permitting  the  said  rafts  and  timber  to  pass  down  the 
river,  the  defendants  gently  laid  hands  upon  the  bridge,, 
and  gently  removed  the  same,  doing  thereby  no  unnecessary 
damage,  which  were  the  wrongs  complained  of ; 3rd,  to  the 
first  count,  that  the  bridge  did  not  belong  to  the  plaintiffs. 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,, 
and  replied  de  injuria  to  the  second  plea. 

The  cause  was  tried  at  the  Assizes  for  the  United  Coun- 
ties of  York  and  Peel,  held  before  Mr.  Justice  Hagarty,  in 
January  last,  when  a verdict  was  rendered  for  the  plaintiffs  „ 
and  $800  damages. 

The  following  evidence  was  given  at  the  trial : 

Charles  Gillespie  said : “ This  bridge  is  over  the  Grand. 
River  on  the  town  line  between  the  township  of  Amaranth 
and  Garafraxa.  It  was  built  in  the  summer  of  1859.  The 
County  Council  granted  J>50  towards  it.  The  length  of  the 
bridge  was  104  to  106  feet.  The  pier  in  the  centre  was. 
16  feet,  and  the  span  on  each  side  of  it  33  feet.  The  pier 
was  wedge  shaped,  point  up  the  river.  It  was  9 feet  high 
and  filled  with  stone.  In  1862  it  was  solid  and  good.  Timber 
now  dearer.  Would  not  like  to  contract  to  replace  it  under 
.£100.  Before  this  time  no  one  ever  rafted  timber  down  that 
part  of  the  river.  Never  heard  of  rafting  there  till  1863. 
When  the  contract  was  given  out  in  July  I could  cross  the 
river  on  the  stones.  Never  heard  of  its  being  used  for  boats. 
In  building  we  did  not  calculate  on  rafts  coming.  We  knew 
that  whole  trees  had  drifted  down.  We  made  the  bridge 
9 feet  from  the  bottom  on  account  of  the  high  water  mark 
shown  to  us.  We  considered  we  left  room  for  top  of  a tree 
to  pass  under  at  high  water.  On  one  side  the  high  water 
seemed  to  flow  the  bank  a little,  and  we  left  it  4 or  5 feet 
over  the  bank.  I never  saw  timber  or  drift  wood  coming 
down.  There  is  a dam  on  the  river  not  far  above  the 
bridge  : plenty  of  dams  below  it,  on  the  way  down  to  Lake 
Erie.” 

Thomas  Duffy : “ I know  one  Perry,  acting  paymaster  for 
defendants.  The  bridge  was  a great  convenience  to  the 
inhabitants.  I heard  the  bridge  would  be  destroyed.  I 
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was  asked  to  go  and  see  Perry.  I spoke  to  him.  He  asked 
was  it  cut  away.  He  said  he  had  given  orders  to  have  the 
■timber  taken  out  as  well  as  possible  without  cutting  it.  I 
heard  then  it  had  been  cut  away.  He  said  that  two  parties 
were  interested  in  the  timber  and  that  he  would  pay  his 
portion  of  the  damage.  He  went  with  me  to  the  reeve. 
He  advised  him  to  repair  it.  Never  before  this  heard  of 
timber  being  rafted  down  that  part  of  the  river.  There  was 
another  bridge  built  about  two  miles  below  on  12th  line. 
My  opinion  is  that  if  ice  were  quite  out  of  the  river  there 
was  plenty  of  room  to  pass  the  timber.” 

Hugh  McDougall  said:  “I  saw  lumber  on  the  bank  and 
on  the  ice  three  miles  above  the  bridge : some  was  imbedded 
in  the  ice.  On  the  6th  of  April  I saw  Currie  going  with  a 
gang  to  put  the  timber  into  the  river.  He  said  if  the  timber 
wouid  not  drive  the  river  they  would  drive  it  by  shoving 
the  ice.  I talked  to  Currie  last  winter  about  this.  He  said 
if  it  had  not  been  for  the  way  the  people  in  the  neighbour- 
hood acted,  they  would  have  paid  for  the  bridge  as  they  did 
for  another  in  Garafraxa.” 

Alexander  Burke  said:  “The  bridge  was  cut  away  in 
April,  1868.  I went  down  to  it.  Men  were  carrying  off  the 
planks  and  cutting  it  with  axes.  There  was  a jam  in  the 
river  caused  by  loading  timber  on  the  ice.  There  was  a 
good  deal.  I think  the  timber  could  be  got  through  readily 
by  waiting  till  the  ice  went.  I had  warned  Perry  not  to 
put  it  on  the  ice ; to  wait  till  the  ice  went.  Next  season 
they  got  timber  through  the  other  bridge  by  waiting  till  the 
ice  went.  The  next  year  I put  a bridge  about  a mile  below 
this  by  grant  from  the  township.  The  timber  went  through 
this.  It  was  a few  feet  perhaps  wider  than  the  bridge  cut. 
I had  no  experience  in  driving  timber.  The  ice  and  timber 
.made  the  jam.  The  timber  lay  across  the  stream  against 
both  abutments.  In  1868  all  the  timber  got  packed  by  the 
bridge  fifty  or  one  hundred  yards.  No  jam  this  year. 
Biver  there  in  freshet  may  be  five  or  six  feet  in  spring. 
The  timber  rafted  down  was  from  85  to  60  feet.” 

David  Dunkins  said:  “I  said  to  Currie  it  was  a pity  to 
•cut  the  bridge  away.  He  said  that  money  could  put  another 
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there.  The  ice  and  timber  from  the  dam  came  down  and 
jammed  at  the  bridge.” 

The  defendants’  counsel  contended  that  no  property  in 
the  bridge  was  shown  to  have  been  in  the  plaintiffs ; and 
that  it  did  not  appear  the  plaintiffs  could  own  this  bridge. 

For  the  defence  Wm.  Patrick  said:  “The  centre  pier 
caused  the  jam.  Each  span  was  85  feet.  We  could  run  tim- 
ber through  a space  like  this.  The  timber  would  strike 
against  the  centre  pier,  swing  round  and  rest  on  the  west 
abutment  from  the  set  of  the  current.  A small  jam  of  tim- 
ber had  previously  taken  place  which  we  removed,  also  in 
previous  fall  of  1862,  of  flood  wood.  Our  timber  was  from 
38  to  70  feet  long.  There  were  from  1200  to  1500  pieces 
coming  down.  This  jam  was  on  a Thursday.  The  bridge  was 
removed  the  next  Tuesday.  In  the  interval  we  worked  with 
blocks,  ropes  and  teams  to  break  the  jam.  Could  not  suc- 
ceed. The  river  was  full  of  timber  for  600  yards.  The  jam 
had  started  the  bridge  two  or  three  feet  before  we  cut  it 
away.  This  was  the  first  year  we  lumbered  there.  Next  year 
we  took  down  800  or  900  pieces.  There  was  another  bridge 
a little  lower  down : it  did  not  obstruct  us.  In  this  the 
channel  runs  straight  between  the  piers.  I have  only  lum- 
bered on  this  stream.  Scarcely  any  ice  there.  None  of  our 
timber  was  under  30  feet.  At  the  time  of  the  jam  all  the 
timber  was  in  except  about  200  pieces.  A great  part  was  on 
the  bank.  We  had  no  men  at  the  bridge  to  direct  the  tim- 
ber. Did  not  attempt  it.  The  upper  dam  broke  way  and  a 
great  many  pieces  came  down  together.  The  dam  broke  on 
Thursday  night.  Most  was  above  the  dam  till  it  broke. 
About  1200  pieces  came  down  to  the  bridge.  No  one  at  the 
bridge  to  guide  the  timber.  It  lay  on  the  ice  there.  No  ice 
scarcely  to  be  seen  in  the  jam.  This  jam  was  formed  by  the 
dam  giving  way  and  all  coming  away  together.  This  year 
we  kept  men  at  the  bridge  to  direct  the  timber.  The  whole 
timber  came  over  the  dam  together.  The  dam  did  not 
break.  Glance  poles  or  beams  are  sometimes  put.  It  was 
so  done  in  this  case.  The  stream  was  very  rapid.” 

Alexander  Poisson  said:  “If  the  bridge  had  been  built 
straight  across  the  current,  it  would  not  be  so  likely  to 
cause  a jam.  The  pier  is  right  in  the  channel.  With  so  large 
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a quantity  coming  down  it  would  be  no  use  to  have  persons 
at  the  bridge  to  direct.” 

James  Hamilton  said:  “ The  centre  pier  would  have  a 
tendency  to  catch  and  turn  timber  coming  down,  as  the 
point  of  pier  is  somewhat  across  the  stream.  A jam  not  so 
likely  with  a pier  differently  built.  Putting  in  a large 
quantity  more  likely  to  create  a jam  than  a small  quantity.” 

Richard  Rouse  said:  “I  have  driven  on  Moira,  Trent 
and  this  river.  I look  at  plan.  A jam  would  be  very  likely 
to  be  formed  with  such  a current  and  pier.  A quantity 
coming  together  over  a dam,  as  here,  would  be  likely  to 
make  a jam.  No  difficulty  in  passing  the  bridge  below 
this  one.  Its  piers  are  built  far  in  the  current.  Jams  form 
often  against  bridges.” 

Alexander  Kennedy  and  Allan  Gann  spoke  to  the  same 
effect  as  the  preceding  witness. 

For  the  plaintiffs,  in  reply,  Peter  Clough  said  : “The  pier 
did  net  head  up  the  stream  as  in  the  plan  produced.  I 
think  the  left  of  the  current  strikes  the  east,  not  the  west 
shore.  The  jam  of  timber  could  change  this  to  the  other 
shore,  turning  the  current.  The  centre  pier  came  to  a 
sharp  wedge,  pointing  up  the  stream  in  current.  I think 
this  jam  made  the  river  two  feet  deeper  than  it  was  before.” 

McBougall,  Duffy  and  Gillespie  were  re- called.  They 
agreed  with  Clough  as  to  the  shape  of  bridge  and  pier. 

It  was  agreed  that  the  learned  judge  should  leave  the 
question  of  amount  of  damages  to  be  estimated  by  the  jury, 
and  that  the  case  should  be  left  to  the  court  on  the  law  and 
evidence,  with  power  to  draw  inferences,  to  decide  if  the 
defendants  were  liable. 

The  leorned  judge  stated  that  his  opinion  was  decidedly 
adverse  to  the  defendants,  both  on  the  law  and  the  evidence, 
and  that  leaving  the  case  in  this  way  was  not  to  prejudice 
the  right  to  appeal,  and  that  the  Court  of  Appeal  might 
also  draw  the  like  inferences.  Leave  was  reserved  to  the 
defendants  to  move  to  enter  a nonsuit.  The  damages  were 
assessed  as  before  mentioned. 

In  Hilary  Term  last,  C.  S.  Patterson  obtained  a rule  nisi 
calling  upon  the  plaintiffs  to  shew  cause  why  the  verdict 
for  them  should  not  be  set  aside  and  a nonsuit  entered, 
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pursuant  to  leave  reserved ; and  on  the  ground  that  the 
plaintiffs  did  not  shew  themselves  to  have  been  possessed 
of  the  road  or  bridge  in  question,  and  entitled  to  maintain 
the  action  ; and  that  the  remedy  for  the  injury  complained 
of  was  by  indictment  and  not  by  action  ; or  to  shew  cause 
why  a verdict  should  not  be  entered  for  the  defendants, 
pursuant  to  the  leave  reserved,  and  on  the  grounds  afore- 
said ; and  on  the  ground  that  the  defendants’  pleas  of  justi- 
fication were  proved. 

During  the  present  Term,  J.  II.  Cameron,  Q.  C.,  shewed 
cause — This  bridge  was  a county  bridge,  because  it  was  be- 
tween townships,  and  the  case  of  Harrold  v.  The  Corporations 
of  the  Counties  of  Simcoe  and  Ontario,  2 Y.  K.  48,  shews, 
that  as  counties  are  liable  civilly  for  injuries  sustained  by 
a person  by  reason  of  the  insufficiency  of  such  a bridge, they 
must  have  such  a power,  ownership  or  jurisdiction  over  the 
bridge,  as  to  entitle  them  to  maintain  an  action  against  a 
wrong-doer  for  any  damages  which  he  may  do  to  it.  He 
also  cited  Harrison  v.  Parker,  6 East,  154. 

C.  S.  Patterson,  contra,  cited  Con.  Stats.  U.  C.,  ch.  126, 
secs.  814,  815,  336,  337,  339,  340,  342 ; Sarnia  v.  Great 
Western  Railway  Company,  17  U.  C.  Q.  B.,  65 ; Town  of 
Sarnia  v.  Great  Western  Railway  Company,  21  U.  C.  Q. 
B.;  Ward  v.  Andrews , 2 Ch.,  636;  Con.  Stats.  U.  C., 
ch.  47. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  decided  in  this  case,  when  it  was  before  us  on  de- 
murrer, that  there  might  be  circumstances  under  which  a 
county  could  be  the  owner  of  a bridge,  and  we  intimated 
that,  under  the  Municipal  Act,  the  exclusive  jurisdiction,, 
which  the  statute  vests  over  such  a work  in  the  county,  con- 
ferred upon  the  county  an  interest  beyond  a mere  naked 
power,  and  that  they  could  maintain  an  action  for  the 
damage  done  to  such  a work.  The  case  of  the  Township • 
of  Thurlow  v.  Bogart,  (15  U.  C.  C.  P.  9)  does  not  properly 
apply  to  the  present  case,  because  the  336  sec.  of  the  Muni- 
cipal Act,  which  vests  every  public  road  in  a city,  township, 
town  and  village  in  the  municipality,  does  not  mention 
counties ; and  the  only  right  which  counties  have  in  roads 
9 16  u.  o.,  c.  p. 


130 


MICHAELMAS  TERM,  29  VIC.  1865. 


is  the  “exclusive  jurisdiction,”  by  sec.  339;  so  that  while 
it  is  quite  clear  that  the  Township  of  Thurlow  could  main- 
tain an  action,  it  has  been  the  subject  of  dispute  whether  a 
county  can  also  maintain  one. 

We  think  we  have  virtually  decided  this  point  already 
upon  the  issue  in  law  which  was  argued  ; and  we  think  that 
the  civil  responsibility,  which  we  are  of  opinion  does  de- 
volve upon  a county,  to  answer  in  damages  for  an  injury 
sustained  by  the  non-repair  of  a bridge  or  highway,  carries 
along  with  it  the  correlative  right  to  protect  that  property 
and  to  maintain  an  action  against  any  one  for  the  wilful 
damage  to  or  destruction  of  it. 

We  see  nothing  in  the  evidence  given  at  the  trial  which 
precluded  the  plaintiffs  from  recovering.  There  is  evidence 
from  which  negligence  may  he  inferred  and  found ; and  in 
our  opinion  the  law  and  evidence  both  justified  the  verdict. 

The  reason  which  probably  led  the  legislature  to  confer 
the  exclusive  jurisdiction  upon  counties  over  county  roads 
and  bridges,  and  not  to  vest  the  soil  or  absolute  property  of 
them  in  the  counties,  was,  that  the  county  has  no  peculiar 
or  exclusive  locality  constituting  the  county  apart  from  the 
separate  municipalities  which  compose  it ; and  it  might 
seem  inconsistent,  after  vesting  every  public  road,  street, 
bridge,  or  other  highway  in  a city,  township,  town  or  incor- 
porated village  in  the  municipality,  to  vest  any  of  the  same 
highways  or  properties  afterwards  in  the  county ; and 
therefore  the  “exclusive  jurisdiction”  was  conferred  upon 
the  county,  as  the  grant  of  a power  sufficiently  large  for  all 
practical  purposes,  and  indicating  that  the  local  municipality 
or  municipalities  were  to  be  excluded  from  all  interference 
in  the  exercise  of  that  power. 


Rule  discharged  with  costs. 


[131] 


Kuntz  v.  Niagara  Dist.  Mut.  Fire  Ins.  Co. 

Insurance — Condition  broken  before  assignment — Want  of  notice  to  assignee — 
Notice  to  company  before  assignment  and  ratification — Waiver — Con.  Stats. 
U.  C.  cli.  52,  sec.  30 — Pleading. 

Declaration , on  a policy  of  insurance  assigned  to  plaintiff  one  S.,  the 
original  assured,  stating  the  assignment  thereof  with  the  consent  in 
writing  of  defendants,  and,  on  security  given  by  plaintiff  fdr  the  portion 
of  the  premium  note  remaining  unpaid,  the  subsequent  ratfication  by 
defendants,  signified  by  their  endorsement  on  said  policy,  thus  entitling 
s plaintiff  to  all  the  rights  of  S.  in  and  upon  the  same. 

Plea , that  the  following  condition  was  endorsed  on  the  policy : “Policies 
become  void  unless  any  change  in  the  occupancy  of  the  premises  in- 
sured is  notified  in  writing  to  the  secretary  within  ten  days  from  such 
change,  and  the  consent  of  the  board  obtained  thereto,  the  board  reserv- 
ing to  themselves  the  power  to  approve  or  reject  such.”  The  plea  then 
averred  a change  in  the  occupancy  of  the  premises  after  the  issue  of  the 
policy,  from  a tavern  to  that  of  a store  by  one  D.,  without  the  above 
condition  having  been  complied  with  by  plaintiff,  by  reason  whereof  the 
policy  became  void. 

Replication,  on  equitable  grounds, that  the  alleged  change  in  the  occupancy 
took  place  before  sale  of  premises  and  assignment  of  policy  to  plaintiff, 
and  before  ratification  thereof  to  plaintiff ; that  defendants  were,  but 
plaintiff  was  not,  before  and  at  the  time  of  such  sale  and  assignment, 
aware  of  said  change  in  occupancy  ; that  after  said  sale,  assignment  and 
ratification,  and  before  the  loss,  plaintiff  was  intending  to  visit  the  pre- 
mises to  ascertain  whether  or  not  all  conditions  of  the  policy  had  been 
complied  with,  and  would  have  so  done,  but  defendants,  by  tlieir  agent, 
knowing  plaintiff’s  said.intention.aud  in  order  to  dissuade  him  therefrom, 
represented  to  him  that  all  conditions  of  the  policy  had  been  complied 
with,  and  plaintiff  thereupon  acted  upon  such  representation,  as  defend- 
ants well  knew,  and  refra'.ned  from  asserting  the  alleged  facts  in  the 
plea  contained,  and  was  afterwards  and  before  the  loss  induced  by  de- 
fendants to  pay  further  premiums  in  respect  to  such  insurance,  which 
defendants,  with  full  knowledge  of  all  the  aforesaid  facts,  accepted  from 
plaintiff,  who  was  then  and  continued  to  be  ignorant  thereof  till  after 
the  fire  occurred ; and  so  plaintiff  said  it  would  be  inequitable  and  a 
fraud  on  plaintiff  for  defendants  to  set  up  alleged  facts  as  a defence, and 
that  defendants  should  be  estopped  from  so  doing. 

Held,  on  demurrer,  replication  good  ; that  defendants  must  be  held  to  have 
waived  the  alleged  cause  of  forfeiture,  and  their  statutable  ratification  of 
the  assignment  be  considered  binding  upon  them,  notwithstanding  the 
prior  breach  of  condition  by  the  original  assured, and  that  the  said  breach 
was  still  continuing  at  the  time  of  the  assignment  of  the  policy  to  plaintiff. 
Cases  in  which  the  original  infirmity  of  claim  or  title  of  the  assignor  will 
and  will  not  attach  to  assignee  of  the  policy, 
r Construction  of  the  expression,  “ change  of  occupancy.” 

Quare,  whether  plea  good. 

The  plaintiff  declared  under  the  Con.  Stats,  for  Upper 
Canda,  ch.  32,  sec.  30,  as  the  assignee  of  the  policy  of 
insurance  granted  by  the  defendants  to  one  John  Spetz. 

The  declaration  stated  that  the  policy  was  made  on  the 
23rd  of  March,  1862,  for  three  years,  in  the  sum  of  $1000, 
against  loss  by  fire,  $700  being  on  a frame  hotel,  $150  on 
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barn  No.  1 and  $150  on  barn  No.  2,  situate  on  lots  106 
and  107,  on  the  south  side  of  Elora  road,  in  the  village  of 
Maryborough ; and  that  Spetz,  on  the  21st  of  April,  1868, 
in  order  to  secure  a debt  due  by  him  to  the  plaintiff,  con- 
veyed all  his  interest  in  the  land  and  buildings  to  the 
plaintiff,  subject  to  the  equity  of  redemption  therein ; and 
that  Septz  did,  also,  with  the  consent  in  writing  of  the 
defendants,  assign  over  the  policy  and  all  his  right,  title 
and  interest  therein  to  the  plaintiff ; and  the  plaintiff  did , 
within  thirty  days  after  the  said  conveyance,  apply  to  the 
directors  of  the  said  company  to  have  the  policy  ratified 
and  confirmed  to  him  for  his  own  use,  and  gave  to  the 
directors  proper  security  to  their  satisfaction  for  the  portion 
of  the  premium  note  remaining  unpaid ; and  the  policy 
was  on  such  application  duly  ratified  and  confirmed  in  ac- 
cordance with  the  the  provision  of  the  statute  ; and  the  di- 
rectors of  the  company,  on  the  21st  of  April,  1868,  by  a 
memorandum  endorsed  on  the  policy,  signed  by  the  presi- 
dent and  secretary  of  the  company,  did  consent  to  the  said 
assignment  of  policy,  and  the  plaintiff  became  entitled  to 
all  the  rights  of  Spetz  in,  to,  and  upon  the  policy. 

The  declaration  then  concluded  in  the  usual  form,  by 
alleging  the  interest  of  the  plaintiff  in  the  policy,  and  the 
loss  of  the  property  insured  by  fire,  and  general  perform- 
ance by  the  plaintiff. 

The  defendants  pleaded,  as  a second  plea,  that  the  fol- 
lowing condition  was  endorsed  on  the  policy,  “ Policies 
become  void,  unless  any  change  in  the  occupancy  of  the 
premises  insured  is  ratified  in  writing  to  the  secretary 
within  ten  days  from  such  change,  and  the  consent  of  the 
board  obtained  thereto  : the  board  reserving  to  themselves 
the  power  to  approve  or  reject  such  and  the  defendants 
averred  that,  at  the  time  of  the  issuing  of  the  policy  r 
the  said  frame  hotel  or  building  so  insured  was  used  for 
and  occupied  as  a tavern  only  ; yet,  after  the  issuing  of 
the  policy  and  during  the  continuance  thereof,  and  while 
the  same  was  in  force  and  effect,  the  said  building  or  a 
large  portion  thereof  was  occupied  by  one  James  Davidson  as 
and  for  a store,  and  the  business  of  store-keeping  was  carried 
on  therein  ; yet  the  plaintiff  did  not,  nor  did  any  one  else 
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on  liis  behalf,  notify  the  secretary  of  the  defendants  in 
writing  within  ten  days  of  such  change  of  occupancy, 
neither  was  the  assent  of  the  board  obtained  the'reto  ac- 
cording to  the  terms  of  the  said  condition,  by  reason 
whereof  the  policy  became  void. 

The  plaintiff,  upon  equitable  grounds,  replied  to  this 
plea,  that  the  alleged  change  in  the  occupancy  of  the  pre- 
mises took  place  prior  to  the  sale  of  the  premises  and 
assignment  of  the  policy  to  the  plaintiff,  as  in  the  declara- 
tion mentioned,  and  prior  to  the  ratification  to  the  plaintiff 
of  the  policy,  as  alleged;  and  that  the  defendants  were, 
before  and  at  the  time  of  the  sale  and  assignment  to  the 
plaintiff,  aware  of  the  change  of  occupancy,  but  the  plaintiff 
was  wholly  ignorant  thereof;  that  after  the  sale,  assign- 
ment and  ratification,  and  before  the  loss,  the  plaintiff  was 
intending  to  proceed  to  visit  the  premises  to  ascertain 
whether  or  not  all  the  conditions  of  the  policy  had  been 
complied  with,  and  would  have  so  done,  but  the  defendants 
by  their  agent  duly  authorised  in  that  behalf,  who  well 
knew  all  the  circumstances  relating  to  the  said  premises, 
and  the  knowing  the  plaintiff’s  said  intention,  and  in 
order  to  dissuade  the  plaintiff  from  carrying  out  his  said 
intention,  represented  to  the  plaintiff  that  the  premises  were 
in  every  respect  right  in  regard  to  the  said  assurance,  and 
that  all  the  conditions  of  the  policy  had  been  duly  com- 
plied with;  and  the  plaintiff,  believing  the  said  representa- 
tions to  be  true,  acted  upon  the  same,  as  the  defendants  by 
their  agent  well  knew,  and  refrained  from  ascertaining  the 
alleged  facts  in  the  plea  contained ; and  was  afterwards, 
and  before  any  loss,  induced  by  the  defendants  to  pay  cer- 
tain further  premiums  or  assessments  on  the  premium  note 
given  in  respect  of  said  insurance,  which  payments  the 
defendants,  well  knowing  all  the  facts  in  the  plea  men- 
tioned, accepted  from  the  plaintiff,  who  was  then  and  after- 
wards continued  to  be  in  ignorance  of  such  facts  until  after 
the  happening  of  the  fire  ; and  so  the  plaintiff  said  it  would 
be  inequitable  and  a fraud  on  the  plaintiff  for  the  defend- 
ants to  set  up  the  said  alleged  facts  as  a defence,  and  the 
plaintiff  submitted  that  under  the  circumstances  the  de- 
fendants should  be  estopped  and  prevented  from  so  doing. 
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The  defendants  demurred  to  this  replication,  and  stated 
the  following  objections  to  the  same  : 

That  the  replication  was  no  answer  to  the  plea ; that  the 
defendants  were  not  shewn  to  have  authorised  their  agent 
to  waive  the  conditions  of  the  policy,  nor  to  make  the 
representations  complained  of ; and  unless  it  were  expressly 
alleged  that  they  were  parties  to  the  said  acts,  and  in- 
structed and  authorized  them,  they  could  not  be  held  liable 
for  the  fraud  of  their  agent,  which  would  be  an  act  beyond 
his  authority. 

McMichael  in  support  of  the  demurrer. 

Robert  A.  Harrison , contra. — The  defendants  cannot 
impeach  the  policy  which  they  have  confirmed  to  the 
plaintiff  for  any  act  which  took  place  before  it  was  assigned 
to  him.  The  case  of  Pickard  v.  Sears,  6 A.  & E.  469,  and 
the  other  cases  usually  cited  with  it  shew  that  the  defend-  ; 
ants  are  clearly  estopped  from  avoiding  their  own  solemn 
act  of  ratification,  which  the  plaintiff  by  their  means  has 
acted  upon  as  valid  and  available  to  him. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  thirteenth  section  of  the  Mutual  Insurance  Companies 
Act  provides  that,  in  case  of  alienation  of  the  house  or 
building  insured,  “the  policy  shall  be  void,  and  shall  be 
surrendered  to  the  directors  of  the  company  to  be  cancelled, 
and  thereupon  the  assured  shall  be  entitled  to  receive  his 
deposit  note  upon  payment  of  his  proportion  of  all  losses 
and  expenses  that  had  accrued  prior  to  the  surrender;”  which 
provision  is  made  chiefly  for  the  benefit  of  the  assured, 
that  he  may  not  continue  to  be  assessed  on  his  note  for 
losses  after  he  has  parted  with  the  property  insured,  to 
which  he  would  have  been  liable  if  no  such  provision  had 
been  made. 

The  statute  further  provides,  “But  the  alienee  may  have 
the  policy  assigned  to  him,  and,  upon  application  to  the 
directors,  such  alienee,  on  giving  proper  security  to  their 
satisfaction  for  such  portion  of  the  deposit  or  premium  note 
as  remains  unpaid,  and  with  their  consent  within  thirty 
da;ys  next  after  such  alienation,  may  have  the  policy  ratified 
and  confirmed  to  him  for  his  own  use  and  benefit,  and,  by 
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such  ratification  and  confirmation,  the  party  causing  the 
same  shall  be  entitled  to  all  the  rights  and  privileges,  and 
be  subject  to  all  the  liabilities,  to  which  the  original  party 
insured  was  entitled  and  subjected.” 

This  clause  cannot  mean  that  every  case  of  forfeiture 
which  had  accrued  in  the  time  of  the  original  assured  may 
be  enforced  against  his  alienee  and  assignee^  by  the  com- 
pany, when  the  assignee  had  taken  without  notice  or  know- 
ledge of  such  cause  of  forfeiture,  and  although  the  com- 
pany had,  with  full  knowledge  thereof,  accepted  the  assignee 
in  the  place  of  the  original  party;  because  it  would  lead  to 
consequences  which  were  never  contemplated,  and  would 
subject  the  assignee  to  privations  which  he  could  not  guard 
against,  and  would  encourage  the  most  mischievous  fraud. 

Suppose  that  one  of  the  conditions  provided  that  no 
greater  quantity  of  gunpowder  than  sixty  pounds  should  be 
kept  upon  the  prenlises  at  any  one  time,  and  if  this  condi- 
tion were  violated  that  the  policy  should  be  void.  Now, 
suppose  that,  under  a policy  for  seven  years,  such  a breach 
had  occured  four  years  before  any  alienation,  and  the 
company  had  had  full  notice  of  it,  but  the  alienee  had  not, 
it  could  not  be  permitted  that  the  company  should  by  their 
consent  in  writing  ratify  and  confirm  this  policy  to  the 
assignee,  and,  after  accepting  his  premium  note,  and  call- 
ing upon  him  for  and  receiving  from  him  assessments  upon 
it,  repudiate  their  own  voluntary  consent  in  writing  and  act 
of  ratification  and  confirmation  for  no  fault  or  failure  of 
the  assignee,  but  from  some  latent  act  of  the  assignor, 
which  they  had  been  instrumental  in  concealing  from  the 
assignee. 

The  same  thing  may  be  argued  from  an  alteration  in  the 
premises  which  increased  the  risk.  Such  an  act  will  avoid 
the  policy  under  the  34th  section  of  the  statute;  but  if  the 
company,  knowing  of  the  alteration,  become  a party  to  the 
transfer  of  the  policy  to  an  alienee  who  has  no  knowledge 
of  it,  they  must  be  prevented  afterwards  from  setting  up 
this  previous  act  as  any  charge  upon  the  rights  of  the 
assignee. 

The  present  defence  of  the  company  is,  that  at  the  time 
of  the  issuing  of  the  policy,  which  we  take  to  be  at  the 
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time  it  was  issued  to  Spetz,  the  original  assured,  “the  frame 
hotel  was  used  for  and  occupied  as  a tavern  only,  yet  after 
ihe  issuing  of  the  policy,  and  while  it  was  in  force,  and,  [as 
the  record  subsequently  shows,]  before  the  assignment  to  the 
plaintiff,  the  same  or  a large  portion  thereof  was  occupied 
by  one  .James  Davidson  as  and  for  a store,  and  the  business 
of  store-keeping  was  carried  on  therein;”  and  this,  it  is 
said,  is  a “change  in  the  occupancy,  of  the  premises,” con- 
trary to  the  condition  relied  upon  and  to  the  policy  issued. 

If  it  be  a change  of  occupancy,  it  is  one  of  those  acts 
which  the  assignee  would  not  necessarily  know,  and  he  has 
alleged  he  did  not  know  it,  and  we  think  it  would  not 
defeat  the  policy  in  his  hands  after  it  had  been  ratified 
and  confirmed  to  him  by  the  directors  who  had  notice 
of  it. 

We  do  not  mean  to  say  that  notice  to  or  knowledge  by 
he  assignee,  or  want  of  notice  to  or  knowledge  by  the 
company,  would  make  any  difference  in  every  case;  for 
there  may  be  instances  where  the  acts  of  the  prior  party 
cannot  be  visited  upon  the  assignee,  whose  policy  has  been 
ratified  and  confirmed  to  him,  unless  he  can  be  individually 
charged  with  fraud  or  misrepresentation  in  procuring  the 
confirmation. 

In  some  cases  the  original  infirmity  of  claim  or  title  by 
the  assignor  may  be  continued  against  the  assignee ; as,  if  a 
property  be  originally  insured  as  a fee  simple,  free  from 
encumbrances,  when  it  is  not  a fee  simple,  nor  free  from 
encumbrances,  and  it  is  still  in  the  same  condition  when 
the  transfer  is  made  to  the  assignee ; it  is  very  probable  he 
will  have  no  better  title  under  the  policy  than  his  assignor, 
notwithstanding  the  ratification  by  the  company.  The 
same  rule,  also,  would  most  likely  apply  if  the  original  insu- 
rance were  upon  a building  described  as  of  stone,  when  it 
was  of  wood ; or  as  covered  with  tin,  when  it  was  covered 
with  wood ; or  as  used  as  a dwelling-house,  when  it  was  a 
flax  factory,  and  the  building  continued  in  all  such  respects 
in  the  same  condition  at  the  time  when  it  was  alienated. 
But  none  of  these  cases  are  in  any  respect  of  the  same 
nature  or  degree  as  the  one  now  put  forward  by  the  com- 
pany. 
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We  do  not  say  whether  a change  of  occupancy  applies  to 
a change  of  business  carried  on  by  the  occupant : it  seems 
rather  to  apply  to  the  person  occupying  than  to  the  mode 
of  occupying.  We  speak  of  a tenancy  or  a change  of  tenancy 
as  the  act  of  holding,  or  the  change  of  holding ; and  so 
of  occupancy,  or  a change  of  occupancy,  as  the  act  of 
occupying,  or  the  change  of  occupying,  without  the  least 
relation  to  the  business  or  purpose  of  the  tenancy  or  occu- 
pancy itself. 

Assuming  that  a change  of  occupancy  has  been  sufficiently 
stated,  we  think  the  directors  must  be  held  to  have  waived 
the  present  alleged  cause  of  forfeiture,  and  that  their  sta- 
tutable ratification  of  the  assignment  must  be  binding  on 
the  company,  notwithstanding  the  prior  invalidating  act  of 
the  original  assured,  although  that  act  was  still  a continu- 
ous act  at  the  time  of  the  assignment. 

Forfeitures  are  not  favoured  in  law,  and  this  ratification 
is  too  unequivocal  an  act  to  justify  us  in  depriving  the 
plaintiff  of  the  benefit  of  the  policy  for  the  cause  assigned. 

Without  deciding  on  the  sufficiency  of  the  plea,  which 
was  not  objected  to,  we  held  the  replication  to  afford  a good 
answer  to  it. 

Judgment  will,  therefore,  be  for  the  plaintiff  on  the  de- 
murrer. 

Judgment  for  plaintiff  on  demurrer. 


Beeves  v.  Eppes. 

Issue-books — Practice. 

Con.  Stat.  U.  C.  cap.  22,  sec.  203,  which  enacts  that  the  nisi  prius  record 
shall  be  passed  and  signed,  does  not  supersede  the  rule  of  court  requir- 
ing the  service  of  an  issue-book  with  the  notice  of  trial,  and  such  issue- 
book  must  therefore  still  be  served. 

On  the  16th  of  October,  1865,  notice  of  trial  for  the 
assizes  to  be  held  at  Belleville,  in  and  for  the  county  of 
Hastings,  on  the  3rd  day  of  November  then  next,  had  been 
served  on  the  defendant’s  attorney  without  any  issue-book ; 
but  on  the  2nd  day  of  November  the  issue  was  served.  It 
was  at  once  returned  with  a notice  that  the  defendant 
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would  apply  to  set  aside  the  notice  of  trial,  on  the  ground 
that  no  issue  book  had  been  served  with  the  latter,  and  that 
if  the  plaintiff  proceeded  with  the  trial,  the  defendant  would- 
move  to  set  aside  the  verdict  obtained  thereat. 

The  plaintiff  did,  on  the  8th  day  of  November,  notwith- 
standing this  notice  take  a verdict  before  the  learned  Chief 
Justice  for  Upper  Canada,  in  the  absence  of  the  defendant. 

J.  B.  Read  obtained  a rule  nisi  in  the  Practice  Court 
returnable  in  this  court,  calling  upon  the  plaintiff  to  shew 
cause  why  the  notice  of  trial  and  all  proceedings  thereon 
should  not  be  set  aside  for  irregularity  with  costs,  on  the 
ground  that  no  issue  book  had  been  served  therewith,  or 
had  been  delivered  until  a day  or  two  before  the  day  of 
the  assizes ; or,  why  the  verdict  obtained  should  not  be  set 
aside  for  irregularity  with  costs  on  the  grounds  above 
mentioned. 

J.  A.  Boyd  shewed  cause. — Buie  19  of  the  Buies  made 
in  Easter  Term,  5 Vic.,  dispensed  with  the  necessity  of 
serving  issue  books.  Afterwards  the  19  Vic.  cap.  48, 
sec.  154,  enacted  that  the  nisi  prius  record  should  not  be 
sealed  or  passed;  but  by  section  318  the  courts  were 
authorized  to  make  new  rules  for  the  purpose  of  carrying 
the  act  into  effect,  in  pursuance  of  which  the  rules  of 
Trinity  term,  1856,  were  made.  By  these  all  former  rules 
were  annulled,  and  Buie  33  required  issue  books  to  bo 
served,  and  gave  the  forms  in  the  schedule.  By  22  Vic., 
cap.  22,  sec.  203,  it  is  enacted  that  the  nisi  prius  record 
need  not  be  sealed,  but  shall  be  passed  and  signed  by  the 
Clerk  or  Deputy  Clerks  of  the  Crown.  From  the  19  Vic.  till 
the  22  Vic.  it  was  properly  required  that  issue  books  should 
be  served,  because  the  defendant  had  no  means  of  knowing 
in  what  shape  the  record  would  be  made  up ; but  after  the 
passing  of  the  act,  22  Vic.  cap.  22,  the  necessity  ceased,  for 
the  record  should  not  be  entered  until  passed  and  signed  by 
the  proper  officer,  and  “ eessante  ratione  cessat  lex  ,”  and 
therefore  there  is  no  necessity  for  serving  the  issue  book. 
He  cited  Carruthers  v.  Rykert , 7 L.  J.  U.  C.  184  ; Boulton 
v.  Jones , 10  L.  J.  U.  C.  46  ; Harrington  v.  Fall , IV.  K.  ; 
Jones  v.  Elliot.  1 U.  C.  L.  J.  N.  S.  156 ; Scott  v.  McGregor , 
Tay.  Bs.  110.  McLean  v.  Nelson , Bob.  & Har.  Dig.  Tit. 
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“Record;”  Lucas  v.  Putman , 7 U.  C.  20;  Bonter  v.  Pretty ,. 
9 C.  P.  278 ; Jones  v.  Holdsworth , 16  L.  T.  825. 

J.  B.  Read , contra,  contended  that  it  was  still  necessary 
to  serve  issue  books.  He  cited  Skelsie  v.  Manning , U.  C. 
L.  J.  (1862)  167  ; Smith  v.  Jennings,  9 Howl.  155  ; Hoe  dm 
Cotterill  v.  Wyld,  2 B.  & A.  472 ; Codrington  v.  Lloyd,  8 A. 
& E.  449 ; Combe  v.  Pitt,  3 Burr.  1682. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

When  the  nisi  prius  record  was  allowed  to  be  made  up 
and  entered  for  trial  ex  parte,  without  being  examined  and 
certified  by  the  officer  having  the  custody  of  the  original 
pleadings,  the  defendant  had  no  means  of  knowing  whether 
it  had  been  correctly  made  up,  until  it  was  entered.  Hence 
arose  the  necessity  for  having  issue  books  served  with  the 
notice  of  trial.  By  our  old  practice  the  record  was  always 
examined  and  passed.  This  the  legislature  has  so  far  re- 
vived as  to  require  it  to  be  passed  and  signed ; but,  we 
think,  it  did  not  by  implication  annul  the  rule  of  court 
requiring  the  issue  book  to  be  served.  We  incline  the  more 
to  this  opinion  from  the  fact  that  by  the  313th  section  of 
the  19  Yic.  cap.  43,  which  authorized  the  making  of  these 
i rules,  they  were  required-  to  be  laid  before  both  Houses  of 
Parliament,  and  had  no  effect  till  three  months  thereafter  ; 
but  that  afterwards  they  should  be  of  like  force  and  effect 
as  if  the  provisions  contained  in  them  had  been  expressly 
enacted  by  the  Parliament  of  this  province.  We  assume 
the  legislature  had  these  rules  in  view,  and  that  it  was  in- 
tended to  superadd  to  them  that  the  record  should  be  passed 
and  signed.  The  argument  for  the  plaintiff  was  based 
upon  the  maxim,  cessante  ratione  legis,  cessat  ipsa  lex ; 
but  this  maxim  applies  to  common  law,  not  to  statute 
law,  [Bwarris  on  Statutes,]  and  is  not  of  universal  appli- 
cation. 

We  were  asked  to  grant  this  rule  without  costs,  if  our 
opinion  were  adverse  to  the  plaintiff.  W6  have  considered 
this,  and  think  we  should  not  be  exercising  a wise  discretion 
in  allowing  the  plaintiff  to  question  with  impunity  a long 
and  well-established  practice.  On  the  contrary,  we  think 
that  if  he  chose  to  do  it,  to  cover  or  extenuate  his  own 
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omission,  he  must  take  the  consequences.  We  say  omission, 
from  the  fact  that  it  was  not  put  on  the  footing  he  now  puts 
it  in  the  first  instance,  because  he  seems  to  have  been 
impressed  with  the  necessity  of  serving  the  issue  book  before 
the  trial;  for  he  did  serve  it,  though  too  late. 

The  rule  will  therefore  be  made  absolute,  and  with  costs. 

Rule  absolute  with  costs. 


Davidson  et  al.  v.  Reynolds  et  al. 

Exemption  Act  (23  Vic.  c.  25,  s.  4,  sub-sec.  6) — Horse  ordinarily  used  in 
debtor's  occupation. 

A horse  ordinarily  used  in  the  debtor’s  occupation,  not  exceeding  in  value 
$60,  is  a “ chattel  ” within  the  meaning  of  the  Exemption  Act,  23  Vic. 
cap.  25,  secs.  4,  sub-sec.  6,  and  is  therefore  not  liable  to  seizure  for  debt. 

This  was  an  action  against  the  defendant  Reynolds, 
Sheriff  of  the  county  of  Ontario,  and  his  sureties,  on  their 
covenant  under  the  statute. 

Two  breaches  were  assigned;  1st.  That  on  an  execution 
sued  out  of  the  County  Court  against  the  goods  and  chattels 
of  Donald  McMillan  et  al.,  endorsed  to  levy  $144  72 
damages,  and  $26  for  costs  and  writs,  delivered  to  him  in 
December,  1864,  when  they  had  goods,  &c.,  out  of  which 
he  might  have  made  the  money,  he  did  not  nor  would  not 
levy  the  money,  but  made  default;  2nd.  That  on  the 
same  writ  he  did  levy  the  money,  but  falsely  returned  that 
he  had  levied  $5  91,  and  that  the  defendants  had  no  more 
goods  and  chattels,  whereof  he  could  levy  the  residue  or 
any  part  thereof. 

The  cause  was  tried  at  the  last  assizes  for  the  city  of 
Toronto. 

The  plaintiffs  proved  that,  among  other  things,  the  sheriff’s 
bailiff  had  seized  a pair  of  horses,  harness  and  sleigh,  which 
the  defendants  in  the  execution  had  been  using  on  their 
farm  ; that  the  bailiff  had  allowed  McMillan  to  drive  away 
the  horses  on  the  pretence  of  finding  security,  and  that  he 
had  sold  them : the  sheriff  was  unable  to  produce  them. 
The  other  goods  and  chattels  brought  enough  to  pay  the 
sheriff’s  charges  and  leave  $5  91  over. 
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There  were  two  points  in  dispute  at  the  trial;  1st. 
Whether  McMillian  took  the  horses  away  by  leave  of  the 
plaintiffs  or  the  sheriff’s  bailiff;  and,  2nd.  Whether  one  of 
the  horses  could  not  have  been  selected  by  the  debtors  as 
exempt  from  seizure,  its  value  with  the  harness  and  sleigh 
not  exceeding  $60. 

The  learned  Judge,  being  of  opinion  that  it  was  exempt, 
directed  the  jury  to  say,  whether  it  was  by  plaintiff’s  leave, 
or  by  leave  of  the  sheriff,  that  the  horses  were  taken  away, 
and  to  find  the  value  of  the  better  horse  as  the  damage  of 
the  plaintiffs  and  also  to  find  the  value  of  the  other  horse, 
sleigh  and  harness.  The  jury  found  it  was  with  the  leave 
of  the  sheriff’s  bailiff  the  horses  were  driven  away,  and 
they  assessed  damages  for  the  plaintiffs  at  $75,  the  value  of 
the  best  horse,  and  the  value  of  the  other  horse,  harness  and 
sleigh  at  $50. 

McMicliael  had  leave  reserved  to  move  to  increase  the 
damages  by  $50,  if  the  court  were  of  opinion  that  the  horse,, 
not  exceeding  in  value  $60,  was  not  exempt  from  seizure. 

In  Michaelmas  term  a rule  nisi  was  accordingly  obtained 
to  shew  cause  why  the  verdict  should  not  be  increased  by 
adding  $50  pursuant  to  leave,  on  the  ground  that  the  ar- 
ticles so  valued  by  the  jury  were  not  exempt  under  the 
statute. 

During  the  term  Robert  A.  Harrison  shewed  cause,  and 
contended  that  a horse  was  such  a chattel  as  might  be 
exempt  from  seizure  if  ordinarily  used  in  the  debtors’  occu- 
pation, as  the  evidence  fairly  shewed  this  was. 

McMichael  contended  that  animals  are  not  within  the 
exemption  of  the  sixth  sub-section  of  the  fourth  clause  of 
the  statute. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  are  called  upon  to  determine  whether  this  horse  was 
exempt  from  seizure  by  the  6th  sub-section  of  section  4 of 
the  23  Yic.  cap.  25.  The  words  are,  “Tools  and  imple- 
ments of,  or  chattels  ordinarily  used  in  the  debtor’s  occupa- 
tion, to  the  value  of  sixty  dollars.” 

We  take  the  word  “ tool”  to  mean  an  instrument  of 
manual  operation,  particularly  those  used  by  farmers  and 


142 


MICHAELMAS  TERM,  29  VIC.  1865. 


mechanics.  We  think  the  word  “ implement”  has  a more 
extensive  meaning,  including,  with  tools,  utensils  of  domestic 
use,  instruments  of  trade  and  husbandry  ; but  both  words, 
we  think,  exclude  the  idea  of  animals.  The  word  “chattel” 
has  a legal,  well-defined  meaning,  and  is  more  comprehen- 
sive than  the  other  two,  and  includes  animals  as  well  as 
goods  movable  and  immovable,  except  such  as  have  the 
nature  of  freehold.  “ Chattels  personal  are  horses  and  other 
beasts,  household  stuff,”  &c.:  Co.  Lit.  118  b.;  Off.  Ex.  79,81. 

A horse,  ordinarily  used  in  a debtors’  occupation,  of  the 
value  of  $60  or  under,  could  properly,  we  think,  have  been 
selected  by  him  out  of  any  larger  number  as  exempt  from 
seizure  under  this  sub-section.  The  jury  have  found  that 
the  horse,  sleigh  and  harness  were  of  the  value  of  $50,  and 
in  regard  to  amount  were  within  the  exemption. 

We  are  of  opinion  that  a horse,  ordinarily  used  in  a 
debtor’s  occupation,  of  the  value  of  $60  or  less,  as  this  horse 
was,  is  a chattel  which  he  might  select  out  of  a larger  num- 
ber seized,  as  exempt  under  this  clause  of  the  statute. 

The  debtor  has  taken  the  horse,  and  so  we  think  he  may 
be  held  to  have  selected  it,  as  he  had  the  right  to  do. 

The  rule  will  be  discharged. 

Eule  discharged. 


McCallum  v.  McKinnon. 

Action  of  debt  on  award  and  a specialty — Pleading. 

Declaration , against  defendant  as  executrix  of  John  McKinnon,  on  an  award 
made  in  pursuance  of  a bond  executed  by  him  m his  life  time  to  refer 
certain  differences  to  arbitration  and  abide  by  the  award ; averment, that 
the  award  had  been  made  in  the  life  time  of  deceased : breach , that  de- 
ceased had  not  in  his  life  time, nor  had  defendant, as  such  executrix  since 
his  death,  paid  the  sum  awarded. 

Plea , that  by  covenant  in  a deed  made  by  said  McKinnon  in  his  lifetime, he 
had  incurred  a specialty  debt  to  one  H.,  which  was  overdue,  and  defen- 
dant, as  executrix,  was  bound  to  discharge  it  in  preference  to  plaintiff’s 
debt. 

Held  ,on  demurrer,  plea  bad  ; for  the  notion  was  on  a specialty,  and  an 
executor  could  not  plead  an  outstanding  debt  of  the  same  degree  to  an  ac- 
tion for  another  debt  of  equal  degree. 

The  declaration  in  this  case  is  set  out  in  1 V.K.  561. 
Plea,  that  the  said  John  McKinnon  in  his  lifetime,  by 
deed,  bearing  date  the  25th  day  of  October,  in  the  year  of 
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our  Lord  1862,  covenanted  with  one  John  Rose  Holdin  to 
pay  to  the  said  John  Rose  Holdin  the  sum  of  $800,  o 
lawful  money  of  the  Province  of  Canada,  on  the  25th  day  of 
October,  in  the  year  of  our  Lord  1867,  with  interest  thereon 
half-yearly,  at  the  rate  of  10  per  centum  per  annum,  on  the 
25th  days,  respectively,  of  April  and  October  in  each  and 
every  year  until  the  said  principal  sum  should  be  fully  paid 
and  satisfied,  and  that  in  case  of  default  in  payment  of  any 
instalment  of  the  said  interest,  the  principal  money  should 
become  due  and  payable  as  in  said  deed  provided  ; and  at 
the  commencement  of  this  suit  there  was  then  due  to  the 
said  John  Holdin,  under  the  said  covenant,  the  said  prin- 
cipal sum  of  $800,  with  interest  thereon  at  the  rate  aforesaid 
from  the  25th  day  of  April,  in  the  year  of  our  Lord  1864j 
and  that  the  defendant  had  fully  adminstered  all  the  per- 
sonal estate  and  effects  which  were  of  the  said  John  Mc- 
Kinnon at  the  time  of  his  death,  and  which  had  ever  come 
to  the  hands  of  the  defendant,  as  executrix  as  aforesaid,  to 
be  administered,  except  goods  and  chattels,  the  value  of 
which  was  not  sufficient  to  satisfy  the  said  specialty  debt  > 
and  the  defendant  had  not,  at  the  commencement  of  this 
suit,  nor  had  she  since  had,  nor  had  she  then  any  persona^ 
estate  or  effects  which  were  of  the  said  J ohn  McKinnon  in 
the  hands  of  the  defendant,  as  executrix  as  aforesaid,  to  be 
administered,  except  goods  and  chattels,  the  value  of  which 
was  not  sufficient  to  satisfy  the  said  specialty  debt,  and 
which  were  liable  to  satisfy  the  same. 

The  plaintiff  took  issue  on  this  plea,  and  also  demurred 
to  it. 

Some  of  the  grounds  of  demurrer  were  the  following : 
That  the  action  was  brought  upon  the  convenants  contained 
in  a certain  bond  made  by  the  said  John  McKinnon  in  his 
life  time,  whereby  he  consented  to  submit  to  the  decision 
and  award  of  one  John  Church  Hyde,  as  set  out  in  the 
declaration ; that  the  said  John  Church  Hyde  afterwards 
and  in  the  life  time  of  the  said  John  McKinnon  duly  made 
and  published  his  award ; that  in  this  action  the  plaintiff 
sought  to  recover  a certain  sum  by  said  award,  awarded  by 
the  said  John  Church  Hyde  to  be  paid  by  the  said  John 
McKinnon  in  his  life  time  to  the  plaintiff ; that  both  the 
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said  bond  and  award  were  by  deed,  and,  therefore,  the 
amount  claimed  in  this  action  was  a specialty  debt  of  equal 
importance  with  the  specialty  debt  in  the  said  defendant’s 
plea  mentioned,  and  the  liability  of  the  defendant  to  pay 
the  said  specialty  debt  in  said  plea  mentioned  was  no  excuse 
to  the  defendant  for  her  not  paying  the  amount  claimed  in 
the  action. 

McMichael,  for  the  demurrer,  cited  Ch.  Jun.  Precs.  78 ; 
Sutcliffe  v.  Brooke , 15  L.  J.  Ex.  188;  Russell  on  Awards, 
50,52  ; Walters  v.  Morgan,  2 Cox.  869  ; Bain  forth  v.  Hamer , 
25  L.  T.  247. 

Robert  A.  Harrison , contra,  cited  Russel  on  Awards,  8 
ed.  507 ; Heard  v.  Wardham,  1 Ea.  630  ; Burn  v.  Miller , 
4 Taun.  754  ; Schack  v.  Anthony,  1 M.  & S.  573  ; Foster  v. 
Allanson,  2 T.  R.  479. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

This  plea  has  been  pleaded  under  the  impression  that  the 
action  of  debt  in  the  award  reduced  the  status  of  the  plain- 
tiffs’ claim  against  this  defendant,  as  executor,  to  debt  on 
simple  contract,  to  which  a plea  of  an  outstanding  security 
of  a higher  degree  would  have  been  a good  answer.  The 
declaration  is  debt  for  a sum  certain  in  respect  of  an  award 
made  in  accordance  with  a submission  by  bond.  It  form  it 
is  similar  to  one  in  debt  under  a parol  submission,  except- 
ing the  allegation  that  the  submission  was  by  bond.  Debt 
on  simple  contract  against  an  executor  for  a cause  of  action 
which  accrued  in  the  life-time  of  the  testator,  could  not 
have  been  maintained  in  England  before  the  Imperial  Sta* 
tute  3 & 4 Wm.  IV.  cap.  42,  secs.  13,  14;  nor  in  this 
province  till  the  Statute  U.  C.  7 Wm.  IV.  cap.  3,  sec.  10, 
both  of  which  abolished  wager  by  law.  The  reason  was, 
that,  in  an  action  of  debt  on  simple  contract,  the  defendant 
had  a right  to  wager  his  law ; but,  as  the  executor  could  not 
do  it,  it  was  held  the  action  did  not  lie  against  him:  Hamp- 
ton v.  Boyer , (Cro.  Eliz.  557) ; Freeman  v.  Bernard , (1 
Ld.  Raym.  247) ; Riddel  v.  Sutton , (5  Bing.  200.) 

This  declaration  shows  that  the  submission  was  by  the 
testor’s  deed,  and  debt  could  always  have  been  maintained 
on  the  bond,  or  on  the  award  made  in  accordance  witha  it. 
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if  the  money  directed  to  be  paid  were  due  : 2 Saunders, 
62  a,  note  5 ; 1 Sid.  452 : 3 B.  & A.  57 ; 3 T.  E.  529. 

There  were  formerly  advantages  and  disadvantages  in 
either  form  of  action.  If  debt  were  brought  upon  the 
award  and  judgment  suffered  by  default,  the  judgment  was 
final ; but  if  nil  debet  had  been  pleaded  before  the  C.L.P.A. 
the  proof  was  more  difficult  than  in  debt  of  bond.  If  the 
action  were  brought  on  the  bond,  although  judgment  by 
default  had  been  suffered,  the  plaintiff  was  obliged  to 
assign  a breach  under  the  8 & 9 Wm.  3,  cap.  2,  sec.  8 ; 
Welch  v.  Ireland , (6  East.  613).  But  in  this  form  of  action 
the  onus  of  proving  a mutual  submission  was  not  thrown 
upon  the  plaintiff,  for  the  defendant  was  obliged  to  shew  a 
performance  of  its  condition  to  relieve  himself  from  the 
bond  : Ferrer  et  al.  v.  Oven,  (7  B.  & C.  427.) 

Although  debt  on  simple  contract  now  lies  against  an 
executor,  and  the  plea  here  pleaded  to  such  an  action  would 
be  a good  plea,  yet  it  seems  so  clear  that  this  action  was 
brought  upon  the  award  under  the  testator’s  specialty  as 
scarcely  to  have  left  room  for  doubt  or  question.  The 
whole  contention  on  the  argument  was,  whether  this  was  an 
action  on  a specialty  or  a simple  contract.  It  was  not 
questioned  that  if  it  was  on  a specialty,  the  plea  was  bad ; 
for  an  executor  cannot  claim  an  outstanding  debt  of  the 
same  degree  to  an  action  for  another  debt  of  equal  degree.. 
There  will,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurer. 


Begina  v.  Hunt. 

Highways — User — Evidence — Grant  by  Grown  to  private  individual. 

Held , 1.  That  a public  road,  laid  out  in  the  origipal  survey  of  crown 
lands  by  a duly  authorized  crown  surveyor,  is  a public  highway,  though 
not  laid  out  upon  the  ground. 

Held , 2.  That  if  a user  had  been  necessary  in  this  case  to  establish  the 
roads  in  question  as  public  highways,  the  facts  adduced  in  evidence 
shewed  a sufficient  user  according  to  the  nature  of  the  ground  and  the 
requirements  of  the  inhabitants. 

Held , 8.  That  after  a road  has  once  acquired  the  legal  character  of  a 
highway,  it  is  not  in  the  power  of  the  crown,  by  grant  of  the  soil  and 
freehold  thereof  to  a private  person,  to  deprive  the  public  of  their  right 
to  use  the  road. 

10 


16  u.  c.  c.  p. 
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The  defendant  was  prosecuted  at  the  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery,  held  at  London,  in 
the  fall  of  1864  before  Mr.  Justice  Hagarty,  for  making  a 
ditch  and  raceway  across  Eidout  Street,  being  a public 
highway  in  London.  This  was  the  charge  in  the  first  count. 

The  second  count  charged  him  with  erecting  a fence 
across  Talbot  Street,  another  highway  in  London. 

The  defendant  pleaded,  Not  guilty. 

The  case  was  not  very  specifically  submitted,  but  the 
whole  evidence  was  laid  before  the  court,  that  the  court 
might  say  whether  it  established  the  liability  of  the  defen- 
dant or  not,  the  verdict,  under  the  direction  of  the  learned 
judge,  having  been  in  the  meantime  connected  with  the  crown. 

The  following  statement  contained  nearly  all  the  evidence 
that  was  given  at  the  trial. 

It  was  admitted  that  Col.  Burwell,  a deputy  P.  L.  Sur- 
veyor, was,  on  the  22nd  of  March,  1826,  directed  by  the 
written  instructions  of  the  Government  to  lay  out  the 
original  town  plot  of  London.  Certified  copies  of  the  in- 
structions and  of  the  field  notes,  and  of  the  plan  of  survey 
made  by  Col.  Burwell  and  transmitted  to  the  Government, 
were  produced.  That  part  coloured  yellow*  was  not  laid 
out  on  his  plan  as  it  now  is  ; but  it  appeared  on  some  sub- 
sequent plan.  The  copy  of  plan  produced  was  sent  from 
the  Crown  Lands  Department  in  its  present  condition.  The 
field  notes  showed  an  extension  of  Eidout  and  Talbot  Streets 
to  the  river. 

It  was  also  admitted  that  instructions  were  issued  by  the 
Government,  dated  the  24th  of  November,  1882,  to  Charles 
Eankin,  a D.  P.  L.  S.,  to  lay  out  a mill-site,  with  such 
grounds  as  he  might  deem  requisite  ; that  on  the  28tli  of 
January,  1888,  Mr.  Eankin  reported  his  work  to  the 
Government,  by  which  it  appeared  he  laid  out  all  the  land 
marked  on  the  plan  and  enclosed  in  the  red  line  ;f  that  on 
the  21st  of  October,  1889,  a government  sale  by  the  Crown 
Lands  Agent,  Col.  Askin,  was  held,  at  which  John  Balk- 
well  became  the  purchaser  of  the  portion  marked  on  the 

*Tlie  shaded  part  of  the  plan  is  the  part  coloured  yellow  on  the  original 
plan. 

fTho  line  numbered  1 is  the  red  line  on  the  original. 
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plan  and  which  was  granted  to  him  by  patent  on  the  19th 
of  August,  1864  ; that  on  the  18th  of  March,  1849,  Balkwell 
sold  the  acre  to  Mr.  Hamilton,  then  sheriff  of  the  county 
marked  on  the  plan  for  a public  highway,  reserving  the 
right  to  Balkwell  to  make  a raceway  across  the  highway  ; 
that  the  sale  of  the  acre  was  made  at  the  time  when  the 
town  of  London  desired  to  build  a bridge  at  this  part  across 
the  river ; and  that  the  defendant  had  and  represented 
Balkwell’s  rights. 

Mr.  Bankin’s  report  stated  that  about  half  of  lot  No.  26 
on  the  north  side  of  Bathurst  Street,  was  intended  on  the 
survey  as  the  mill-site ; that  the  lot  had  been  located  by  a 
person  who  was  willing  to  give  up  such  part  of  it  as  should 
be  required  for  the  mill-site  ; that  he  could  not  learn  that 
any  other  village  lot,  which  would  be  interfered  with  had 
been  located  ; and  that  no  improvement  had  been  made  on 
any  of  them  except  No.  29,  on  the  north  side  of  Horton 
Street,  which  had  been  cleared  and  partly  fenced.  He  said 
that  on  making  the  lines  which  form  the  northern  limits  of 
this  mill  privilege  he  was  guided  by  the  opinion  of  a mill- 
wright on  the  spot. 

The  Gazette  of  the  26th  of  September,  1889,  stated,  that 
“ the  mill-site  on  the  east  branch  of  the  river  Thames,  town 
of  London,  was  for  sale  by  the  Crown  Lands  Depart- 
ment.” 

The  memorial  of  deed  from  Balkwell  to  James  Hamilton, 
dated  17th  of  May,  1849,  represented  the  acre  of  land  sold 
to  be  part  of  the  mill  site  lands  on  the  east  branch  of  the 
Thames,  on  the  southerly  side  of  Horton  Street,  in  London, 
as  granted  by  the  crown  to  Balkwell,  to  hold  in  trust  for  a 
common  and  public  road  or  highway,  as  therein  stated, 
reserving  the  right  of  Balkwell  to  make  a tail-race  or 
covered  water-way  under  and  across  the  said  land,  and  to 
use  the  same  for  ever. 

The  patent,  which  was  dated  the  19th  of  November,  1846, 
granted  to  Balkwell  in  fee  the  land  on  the  plan  marked, 
containing  about  fourteen  acres.  The  description  began  : 
“Commencing  on  the  south  side  of  Horton  Street,  at  the 
distance  of  4 chains  42  links  on  a course  68  ° 12 1 W.  from 
the  western  limits  of  Bidout  Street  produced.” 
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Simeon  Morrill  stated  : “I  have  lived  since  1829  on  York 
and  Bidont  Streets.  My  lot  fronts  on  both.  I drew  my 
land  in  1829,  but  my  deed  did  not  issue  till  1881  : it  was 
the  second  deed  issued  for  the  town.  Kidout  Street  was 
not  then  opened  to  the  river  : there  were  woods  there.  I 
was  pathmaster,  and  in  1880  opened  down  to  the  river. 
Statute  labour  was  expended  on  it  from  year  to  year.  It 
has  always  been  used  as  a public  road  from  thence  forward 
to  the  present  time.  I know  Talbot  Street : it  was  opened 
the  same  year  as  far  as  the  brewery,  beyond  the  present 
obstruction.  Statute  labour  was  done  upon  it  before  the 
defendant’s  obstructions.  I had  it  opened  as  pathmaster? 
as  a convenience,  beyond  the  present  fence  and  obstructions 
down  to  the  front  door  of  the  brewery.  Talbot  Street  could 
go  to  the  river  without  touching  the  brewery  : nothing  but 
woods  between  where  it  was  opened  and  the  river.  There  is 
a gate  across  the  street  just  at  the  turn  entering  the  defen- 
dant’s premises.  Since  the  defendant  went  there  down  by 
the  mill,  and  between  it  and  the  river,  and  in  line  of  high- 
way, the  land  is  enclosed.  I think  it  was  put  there  by  the 
defendant : I am  not  sure.” 

In  cross-examination,  he  said  : “It  was  all  woods  when 
I was  pathmaster.  Only  four  or  five  settlers  about  there* 
The  brewery  was  commenced  in  the  fall  of  1830.  No  road 
there  on  the  opposite  side  of  the  river.  The  land  not 
surveyed  then  on  that  side.  No  one  living  between  Horton 
Street  and  the  river.  Lots  20  and  21,  on  each  side  of 
Ridout  Street,  were  taken  up  in  1829.  None  south  of 
Horton  Street.  No  labour  required  from  that  to  the  river : 
it  was  a natural  meadow.  Putman  who  had  one  of  the 
lots  on  Ridout  Street,  made  a lumber  yard  on  the  flat.  No 
statute  labour  done  on  Ridout  Street  south  of  Horton 
Street.  The  public  used  it  as  a street  from  Horton  Street 
to  the  river.  I was  pathmaster  in  1829,  1830,  and  1831. 
I put  statute  labour  on  Talbot  Street,  and  opened  it  down 
to  a point  opposite  the  mill : there  was  no  mill  or  brewery 
then.  The  brewery  was  being  built  by  Balkwell ; the  same 
place  were  the  present  brewery  is,  and  many  men  working 
there,  and  I opened  a road  for  general  use.  I think  it  was 
opened  to  Bathurst  Street.  There  was  a winding  line 
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along  the  bank.  Defendant’s  gate  is  on  Simcoe  Street, 
across  Talbot  Street.  Balkwell  may  have  had  a fence 
there  before  the  defendant’s  gate  was  put  up.  I traced  the 
streets  when  I opened  them  all  through  by  the  fires.  I 
opened  Talbot  Street  to  the  brewery,  and  Balkwell  cross- 
wayed  it,  so  that  he  could  come  over  it  on  his  waggon.  This 
was  in  the  fall  of  1829.  I must  be  mistaken  as  to  the  time  : 
it  was  just  after  the  brewery  was  commenced,  whatever  time 
that  was.  I did  the  work.  Kidout  Street  was  opened 
before  Talbot  Street.  I am  confident  I opened  Ridout 
Street  in  1829.  There  was  a steep  bank  at  Horton  Street. 
From  the  foot  of  the  bank  to  the  river  there  was  an  open 
flat : it  was  used  to  the  river : rafts  would  be  landed  there : 
lots  of  lumber  were  taken  in  there  by  parties  having  lots 
on  Ridout  Street : lumber  was  landed  at  any  point  where 
it  was  convenient.  There  was  a road  reserved  four  rods 
along  the  river  bank:  an  open  space  there.  We  claimed 
the  right  to  land  timber  at  the  most  convenient  points. 
Ridout  Street  ran  down  to  the  river  : the  posts  were  then 
four  rods  from  the  river  when  I opened  it.” 

Ellis  W.  Hyman  said:  “I  have  been  here  since  1885.  I 
got  lumber  once,  or,  perhaps,  more  than  once,  which  was 
landed  at  the  foot  of  Ridout  Street  as  early  as  1840.  No 
fence  then  across  it  below  Horton  Street : could  go  along  it 
to  the  river  : it  was  open  for  any  purpose : could  drive  any 
where  from  Horton  Street : people  went  along  it  to  draw 
lumber  : trees  had  been  cut  all  the  way  to  the  river  on  the 
street : it  was  a meadow  : it  was  not  thrown  up,  or  ditches 
made  south  of  Horton  Street.  I can’t  say  that  I knew 
Talbot  Street  before  any  fence  was  there.  I think  there 
was  a fence  on  it  about  where  the  present  fence  is.” 

Henry  Davis  said : “ I came  here  in  1881.  I settled  on 
Ridout  Street.  No  obstructions  then.  Free  at  that  time. 
You  could  get  along  Ridout  Street  to  the  river.” 

The  evidence  of  this  witness,  as  to  Ridout  Street,  was  to 
the  same  effect  as  Hyman’s. 

Robert  Carfrae  said:  “I  came  here  in  1827.  At  that 
time  I could  not  distinguish  the  street.  I have  travelled 
-along  Ridout  Street  from  1829,  when  it  was  opened  by 
Morrell  down  to  the  river : others  have  gone  on  it : it  was 
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a beautiful  beaver  meadow : it  was  not  much  of  a wood 
below  Horton  Street : there  was  almost  no  timber  : an  open 
flat.” 

In  cross-examination  he  said  : “ Beaver  meadows  on  both 
sides  of  Ridout  Street : we  went  down  there  for  amuse- 
ment : no  business  there.  In  1834  you  could  drive  a wag- 
gon along  it  as  a line  of  street  to  the  river : no  more  so 
than  any  other  part  of  the  meadow.  I never  have  seen 
teams  there ; but  have  seen  lumber  ready  to  be  drawn  out 
lots  were  sold  on  Ridout  Street  above  Horton  Street  in 
1831  or  1832.” 

For  the  defence  : 

Col.  Askin  said:  “I  was  Crown  Land  Agent  for  the 
district*  from  February,  1831  till  1861.  I came  to  reside 
here  in  1833.  I was  often  here  before  that.  I was  here  in 
January,  1827,  perhaps  earlier.  Only  one  house  here  then.. 
The  town  was  then  surveyed.  I know  nothing  of  Rankin’s 
survey.  I had  instructions  to  sell  a mill  site  in  the  town : 
Gazette  produced  contains  the  sale.  I sold  it  on  the  21st 
October,  1839.  I got  a small  plan  from  Burwell,  which  I 
had  at  the  time  of  the  sale- : I marked  from  this  on  my 
government  plan.  I had  a plan  from  Government  shewing 
nothing  about  a^mill  site.  Afterwards,  when  I was  directed 
to  sell  a mill  site,  about  1839,  I applied  to  Col.  Burwell  for 
a plan  of  it,  that  I might  shew  the  public  what  I was  sell- 
ing. He  gave  me  a sketch  of  plan  of  mill  site,  and  I 
marked  the  site  on  my  government  plan.  Burwell’s  plan 
I sent  to  the  Government.  I sold  fourteen  acres  to  one 
Evans  for  ^6303.  No  reservation  of  streets.  It  was  ex- 
tended across  Ridout  Street  to  the  river.  No  fence,  I 
think,  acress  Talbot  Street.  I think  Ridout  Street  was  a 
flat,  common  to  any  body.  No  defined  street  below  Horton 
Street.  Lumber  was  landed  along  the  banks  wherever  con- 
venient. The  sale  was  subject  to  conditions  of  building  a 
mill.  Before  tlie  gate  fence  on  Talbot  Street  people  could 
get  to  the  flats  below  where  the  gate  is.” 

In  cross-examination  he  said : “ Lots  were  granted  on 
Ridout  Street,  sideways  to  Ridout  Street.  A lot  was 
granted  in  1827  on  the  corner  of  Ridout  and  Dundas 
Streets;  also,  on  the  corner  of  King  and  Ridout  Streets, 
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before  I came  in  1827  or  1828.  There  is  a bridge  at  the 
foot  of  Ridout  Street.” 

Wm.  Balkwell  said  : “I  came  here  in  1888.  I drew  the 
lots,  part  of  mill  site,  where  the  brewery  stands,  and  I left 
for  some  time.  One  Snell  set  about  putting  up  a brewery. 
The  hats  were  all  covered  with  timber.  Morrill  must  be' 
wrong  about  the  teams  in  1829.  I helped  to  chop  the  flats. 
I was  here  in  1884.  I know  we  could  not  travel  Talbot 
Street  down  to  1887  with  a team,  except  in  dry  summer  or 
sleighing:  we  wound  along  the  banks.  It  might  have  been 
passed  before  1887  ; but  it  was  some  years  after  I came  that 
it  was  passable.  The  fence  now  existing  was  not  put  up 
till  some  time  after  we  choped  the  flats : fence  not  up  in 
1887.  Since  1887  I have  always  been  here.  Never  knew 
of  statute  labour  south  of  the  fence.  Ridout  Street,  below 
Horton  Street,  was  a common  when  I came  : lumber  could 
not  be  landed  past  there,  but  close  to  it.  I know  of  no 
statute  labour  below  mill  reservation  on  Ridout  Street  till 
Sheriff  Hamilton  bought  the  acre  of  land.  I had  pasture 
in  the  flats,  and  it  was  fenced  for  some  years,  and  Morrill 
became  out  the  time  the  sheriff  got  the  deed.  I pulled  it 
down.  When  we  were  putting  up  the  brewery  we  had  to 
go  a long  way  round  to  get  up.  I helped  to  make  a cause- 
way. No  fence  then  on  Talbot  Street ; nor  till  the  mill 
site  was  sold.  I think  Talbot  Street  was  opened  as  a tra- 
velled road  before  1889 : am  not  positive.  My  brother 
John  furnished  part  of  the  expense  of  it:  the  town  did  the 
rest : this  was  before  any  fence  was  put  up.  The  public 
then  used  the  road  on  Talbot  Street.  The  causeway  came 
about  half  way  between  Simcoe  and  Horton  Streets  : the 
causeway  was  further  from  the  river  than  the  fence  was  : it 
was  not  south  of  Simcoe  street ; the  causeway  was  all  done 
north  of  the  present  fence.” 

Walter  Nixon  said:  “I  came  here  in  1820:  lived  here 
ever  since.  I dont  remember  statute  labour  done  on  Talbot 
Street  below  Simcoe  Street,  nor  between  that  and  the  river. 

I lived  close  by  the  town,  not  in  it.  I think  Talbot  Street 
began  to  be  opened  in  1838  or  1834.  When  mill  site  waa 
sold  in  1839  there  was  no  appearance  of  a street  from  the 
present  fence  to  the  river.  As  to  Ridout  Street,  it  was  all 
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open  between  Horton  Street  and  the  river : no  enclosure 
till  Balkwell  got  it.” 

Peter  Schram  said  : “I  came  here  in  1884:  lived  near  to 
this  before  then.  I was  the  auctioneer  who  sold  the  mill 
site  for  Col.  Askin : no  reservation,  or  anything  said  about 
streets.  I rember  Talbot  Street : no  improvements  be- 
tween the  present  fence  and  the  river  then.  There  was  a 
road  to  the  brewery,  a little  east  of  the  line  of  Talbot 
Street : the  work  wras  done  by  the  brewery  people : never 
knew  any  thing  done  between  the  fence  and  the  river  on 
the  line  of  Talbot  Street : never  saw  public  travel  there  : it 
was  merely  leading  to  the  flat.  In  1889  Eidout  Street  just 
led  to  the  flat : all  seemed  pretty  much  alike  : lumber  was 
landed  at  any  point  convenient  on  the  river ; but  hills  on 
Eidout  Street : can’t  say  there  wTas  any  travelled  road  till 
after  the  bridge  was  built  on  Eidout  Street.  Balkwell  put 
a fence,  and  there  was  a talk  of  an  indictment,  and  Hamil- 
ton bought  an  acre  to  settle  it.  In  1889  there  was  no  im- 
pediment to  using  Talbot  or  Eidout  Streets:  all  open. 
Eidout  Street  is  one  of  the  oldest  streets  in  London  : no 
work  was  required  to  be  done  on  it : it  was  flat,  smooth 
land.” 

John  Blair  said:  “I  came  here  in  1834.  I had  lots  on 
Horton  and  Simcoe  Streets.  From  Horton  Street  I knew 
of  no  public  road  beyond  Simcoe  Street  along  Talbot  Street. 
I think  I did  the  first  statute  labour  on  Talbot  Street,  be- 
tween Horton  and  Simcoe  Streets,  in  1835  or  1836,  I think. 
I never  knew  Eidout  Street  as  a street  south  of  Horton 
Street : I think  it  was  all  open.  After  the  sale  all  the  mill 
site  was  fenced  in : no  statute  labour  beyond  the  brewery 
gate  to  the  left  of  Talbot  Street,  just  to  where  the  fence 
now  is  ; not  more  south.” 

Thomas  Fraser  said  : “Have  been  here  since  1835.  Be- 
tween the  fence  on  Talbot  Street  and  the  river  I never  saw 
a public  travelled  road.  The  mill  site  was  all  fenced  in  at 
the  time  of  the  sale.  Below  Horton  Street  no  appearance 
of  a travelled  road  on  Eidout  Street,  nor  till  after  the  bridge 
was  built.” 

John  Woods  said  that  he  came  here  in  1834 : spoke  to 
the  same  effect  as  the  preceding  witness. 
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Charles  Stead  said  : “I  came  here  in  1885.  My  lot  is  on 
Horton  Street.  Ridout  Street  was  evidently  planted  four 
or  five  years  before  that  time.  I never  knew  Ridout  below 
Horton  used  as  a street,  nor  Talbot  Street  from  present 
fence  to  the  river.  I never  knew  it  an  open  road.  In  1836, 
with  a load,  I could  not  get  further  on  Talbot  Street  than 
Horton  Street.  I was  frequently  backwards  and  forwards 
on  Ridout  Street.” 

The  counsel  for  the  defendant  then  contended  : 

1.  That  the  right  was  in  the  crown  to  grant,  notwith- 
standing the  original  survey. 

2.  That  no  user  prior  to  sale  by  the  crown,  which  sale 
modified  the  original  survey. 

8.  No  user  of  Ridout  Street  on  or  after  the  conveyance 
of  the  land  to  Hamilton. 

4.  No  user  at  all  as  to  Talbot  Street. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether,  up 
to  the  time  of  the  sale  by  the  crown,  in  1839,  of  the  mill 
site,  Ridout  and  Talbot  Streets  were  public  highways,  or 
that  either  of  them  was  a public  highway,  and  in  use  as 
such  down  to  the  river. 

The  jury  found  there  was  a user  of  Ridout  Street,  but 
no  user  of  Talbot  Street. 

The  learned  Judge,  however,  having  doubts  as  to  the 
liability  of  the  defendant  on  the  evidence,  deferred  sen- 
tence, and  reserved  the  case  for  the  opinion  of  this  court, 
in  pursuance  of  the  statute  in  that  behalf. 

In  Trinity  term  last,  Robert  A.  Harrison  appeared  for 
the  crown. — By  the  original  survey,  in  1826,  Ridout  and 
Talbot  Streets  were  extended  to  the  river.  By  the  survey 
of  the  mill  site,  in  1832,  the  crown  appears  not  to  have 
expressly  pursued  the  extensions  of  these  streets ; but  there 
has  been  no  alteration  of  the  original  survey  according  to 
law.  The  crown  cannot  alter  highways  when  once  estab- 
lished. 

There  is  evidence  not  only  of  user,  but  that  these  roads 
were  opened  by  the  pathmaster,  and  of  statute  labour 
having  been  done  upon  them.  He  referred  to  50  Geo.  III. 
cap.  12,  sec.  1 ; Con.  Stats.  U.  C.  cap.  54,  secs.  313-321  • 
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Western  Railway  Co.  21  U.  C.  Q.  B.  555,  577 ; The  Queen 
v.  Spence,  11  U.  C.  Q.  B.  31 ; The  Queen  v.  Boulton , 15 
U.  C.  Q.  B.  272  ; The  Queen  v.  The  Bishop  of  Huron,  8 
U.  C.  Q.  B.  253 ; Mountjoy  v.  The  Queen  1 Error  and 
Appeal  Cases,  429 ; O'Brien  v.  The  Village  of  Trenton , 
6 U.  C.  C.  P.  350  ; Prouse  v.  Glenny,  13  U.  C.  C.  P.  560  ; 
Rossin  v.  Walker,  6 Grant,  619  ; Cheney  v.  Cameron,  6 
Grant,  623. 

Christopher  Robinson,  Q.  C.,  contra. — If  these  roads  were 
laid  out  in  1826  to  the  river,  it  maybe  that  the  crown  could 
only  change  them  by  pursuing  the  course  pointed  out  in  sec. 
3 of  the  act  of  1810  ; but  that  statute  did  not  apply  to  roads 
which  had  not  been  used  before  the  alteration  was  made 
and  the  jury  have  expressly  negatived  any  user  as  to  Talbot 
Street.  The  cases  of  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B- 
52,  and  Brodie  v.  Button,  16  U.  C.  Q.  B.  207,  show  how 
the  statute  should  he  construed  as  to  roads  laid  out  vhich 
are  not  within  the  provisions  of  the  act. 

The  crown  did,  in  fact,  alter  the  survey  of  1826  by  the 
one  of  1832.  There  is  no  satisfactory  evidence  of  any 
proper  user  of  Kidout  Street  south  of  Horton  Street,  or  of 
any  public  works  having  been  done  upon  it  until  after 
the  acre  was  conveyed  to  Hamilton  in  1849.  He  referred 
to  Mountjoy  v.  The  Queen,  1 Appeal  Bep.  429  ; The  Queen 
v.  The  Bishop  of  Huron,  8 U.  C.  C.  P.  253  ; Field  v.  Kemp , 
3 0.  S.  374 ; The  Queen  v.  Plunkett,  21  U.  C.  Q.  B.  536 ; 
The  Queen  v.  Great  Western  Railway  Co.  21  U.  C.  Q.  B. 
555 ; The  Queen  v.  Ouelette,  15  U.  C.  0.  P.  260. 

y 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  facts  which  appear  not  to  be  disputed  or  to  be  proved 
are,  that  the  original  survey  was  made  in  1826,  and  by  it 
Bidout  and  Talbot  Streets,  and  all  the  other  streets,  were 
extended  to  the  river  Thames ; that  various  lots  were  located 
by  the  crown  upon  this  survey  and  before  Bankin’ s survey  of 
the  mill  site  in  1832  ; No.  26,  north  side  of  Bathurst  Street, 
No.  20,  north  side  of  Horton  Street,  (see  Bankin’ s report), 
Morrill’s  lot  on  the  corner  of  York  and  Bidout  Streets,  also 
Lots  20  & 21  on  each  side  of  Bidout  Street.  Putman  had  a 
lot  on  Bidout  Street  (see  Morrill’s  evidence).  Henry  Davis 
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says  he  settled  on  Bid  out  Street  in  1831.  Kobert  Carfrae 
says  lots  were  sold  on  Ridout  Street,  north  of  Horton  Street 
in  1881  or  1832  (see,  also,  Col.  Askin’s  evidence). 

It  further  appeared  that  Bankin  did,  in  1832,  survey,  at 
the  request  of  the  Government,  a mill  site,  and  this  mill  site, 
according  to  his  survey,  included  all  that  part  in  the  red  line 
on  the  plan,  including  within  its  boundaries  the  extensions 
made  in  the  original  survey  of  Talbot,  Bidout  and  Thames 
Streets,  southerly  to  the  river,  and  the  extensions  of  Grey, 
Simcoe,  Horton  and  Bathurst  Streets,  westerly  to  the  river  ; 
and  all  of  these  extensions  but  Talbot  and  Bidout  Streets  are 
not  disputed  to  be  properly  parts  of  the  public  streets  and 
highways  of  London  ; that  a mill  site  was  sold  in  1839  by 
Col.  Askin,  as  Crown  Lands  Agent,  not  according  to  Rankin’s 
survey,  for  Col.  Askin  said,  “ I know  nothing  of  Rankin’s 
survey.  * * * I had  a plan  from  Government  shewing 
nothing  about  the  mill  site but  according  to  a sketch  of  a 
mill  site  furnished  to  him  by  Col.  Burwell,  who  made  the 
original  survey ; and  this  mill  site  Col.  Askin  marked  on 
the  plan  sent  to  him  by  the  Government : it  is  the  part 
coloured  yellow  on  the  plan,  containing  about  fourteen 
acres,  afterwards  granted  to  John  Balkwell ; that  at  the 
sale  of  the  mill  site  the  Crown  Lands  Agent  made  “ no 
reservation  for  streets and  the  auctioneer  says,  4 ‘no  reser- 
vation, or  anything  said  about  streets;”  that  the  patent 
issued  in  1846  making  no  reservation  for  streets,  but  grant" 
mg  to  Balkwell,  the  patentee,  the  whole  of  the  part  coloured 
yellow  on  the  plan,  “ reserving  free  access  to  the  shore  of 
of  the  river  for  all  vessels,”  &c. ; that  the  extensions  of  Bi- 
dout and  Talbot  Streets  to  the  river  were  not  obstructed,  but 
were  open  to  the  public  to  use  till  they  were  closed  by  the 
defendant,  sometime  after  the  purchase  in  1839,  or  later ; 
that  Balkwell  claimed  the  right  by  virtue  of  his  grant  to 
close  those  extensions  of  streets,  and  in  1849  he  sold  about 
an  acre  of  the  land  on  Bidout  Street  to  Hamilton,  intrust 
for  a common  and  public  road  or  highway ; and  he  re- 
served “the  right  to  make  a tail-race  or  covered  water-way 
under  and  across  the  said  land,  and  to  use  the  same  for- 
ever.” 
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It  is  disputed  whether  any  statute  labor,  or  any  public 
labor  at  all,  was  done  on  Talbot  Street  south  of  Horton 
Street,  or  any  public  labour  on  Eidout  Street  south  of 
Horton  Street.  It  is  admitted  no  statute  labour  was  done 
on  the  part  of  Eidout  Street,  for  Morill  says , “it  was  not 
required,  it  was  a natural  meadow  but  he  says  he  open- 
ed it  in  1829. 

Morrill,  Hyman,  Davis  and  Carfrae  speak  of  the  exten- 
tension  of  Eidout  Street  being  used  by  the  public.  Morrill 
and  Carfrae  speak  of  Morrill  having  opened  it  as  a street  in 
1829,  and  Morrill  says  he  did  that  as  pathmaster. 

All  the  witnesses  for  the  defence  spleak  of  the  extension 
of  Eidout  Street  being  open  and  used  by  any  one  until 
enclosed  by  Balkwell,  although  they  say  not  as  a street,  and 
the  juror  have  found  user,  as  a fact,  by  the  public. 

As  to  the  extension  of  Talbot  Street,  the  evidence  is 
much  more  extraordinary ; but.it  appears  to  be  the  weight 
of  evidence,  as  stated  by  Col.  Askin,  that  “before  the  gat9 
fence  on  Talbot  Street,  people  could  get  to  the  flats  below 
where  the  gate  is that  would  be  till  about  1840;  but  it  is 
said  it  was  not  a road,  nor  had  it  the  appearance  of  a 
road,  nor  was  it  travelled  as  such,  and  Schram  says,  “In 
1839  there  was  no  impediment  to  the  using  of  it : it  was 
open.” 

It  appears,  then,  that,  by  the  original  survey  of  1826,  all 
of  the  streets  leading  towards  the  river  were  extended  to 
the  river;  and  that  the  survey  bf  a mill  site  by  Eankin, 
made  in  1832,  whatever  effect  it  might  have  had,  if  it  had 
been  acted  upon,  never  was  acted  upon  by  the  Crown,  nor 
was  it  the  survey  upon  which  the  sale  was  made  of  the 
present  mill  site  in  1839. 

It  appears,  also,  that  the  limits  of  the  mill  site  were 
marked  out  by  Col.  Askin,  upon  information  procured  by 
him  of  his  own  motion,  and  out  at  the  direction  of  the 
crown ; and  that  he  had  no  authority  to  sell  without  reser- 
ving streets,  or  to  sell  at  all  as  he  did.  The  Government, 
subsequently  approving  of  his  acts,  have  adopted  it  since 
as  their  own  act. 

It  is  necessary  to  ascertain  precisely  what  was  done,  and 
how  it  was  done,  when  we  are  called  upon  to  say  whether 
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an  original  survey  has  been  altered,  before  we  can  safely 
decide  so  important  a question,  which  must  affect  so  many 
rights  which  may  happen  to  be  depending,  or  which  may 
hereafter  depend,  upon  the  same  rule. 

The  50  Geo.  III.  cap.  1,  sec.  12,  enacted : “ That  all 
allowances  made  for  roads  by  the  king’s  surveyor  in  any 
town,  township  or  place  already  laid  out,  or  which  shall  be 
laid  out  * * * shall  be  deemed  common  and  public 

highways,  unless  any  such  roads  have  been  already  altered 
according  to  law,  or  until  such  roads  shall  be  altered  ac- 
cording to  the  provisions  of  this  act.” 

The  mode  of  effecting  an  alteration  under  the  provisions 
of  this  act  is  by  an  application,  in  writing,  of  twelve  free- 
holders to  the  surveyor  of  highways,  who  is  to  report  to  the 
Justices  in  Quarter  Sessions,  who  may  direct  the  alteration 
of  the  same  if  they  see  fit  to  do  so. 

The  case  of  The  King  v.  Allan , (2  0.  S.  90,)  determined 
that  the  act  of  1810  did  not  apply  to  roads  laid  out  by  the 
king’s  surveyor  before  the  passing  of  that  act,  which  had 
never  been  used,  and  which  the  crown  had  closed  as  roads 
and  granted  to  a subject  before  the  passing  of  the  act ; and 
that  the  act  only  applied  to  roads  which  continued  to  be 
roads  when  the  act  was  passed. 

Fields.  Kempt,  (8  0.  S.  874,)  is  the  ssme  point. 

The  Queen  v.  Spence , (11  U.  C.  Q.  B.  31,)  has  no  bearing 
on  the  question. 

O'Brien  v.  The  Village  of  Trenton,  (6  U.  C.  C.  P.  350,) 
decided  that  streets  laid  out  by  the  owner  of  land  and  sales 
made  by  him  according  to  such  a plan  was  a dedication  of 
the  streets. 

The  Queen  v.  Boulton,  (15  U.  C.  Q.  B.  272)  is  the  same 
point ; so  also  are  Cheney  v.  Cameron,  (6  Grant,  623,)  and 
Rossin  v Walker,  (6  Grant,  619.) 

The  Queen  v.  The  Bishop  of  Huron,  (8U.C.C.P.  253,)  the 
same  question  in  appeal  in  Mountjoy  v.  The  Queen,  (1  Error 
and  Appeal,  429,)  decided  that  a patent  granted  of  land, 
part  of  which  included  a street  laid  out  two  months  before 
the  patent  issued,  did  not  affect  the  survey  which  had  been 
made  of  the  road ; and,  as  the  road  had  been  established 
under  the  act  of  1810,  and  had  not  been  altered  according. 
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to  that  act,  that  the  patent  did  not  and  could  not  make  a 
grant  of  it ; and  that  the  party  who  had  taken  possession  of 
it  was  guilty  of  a nuisance  for  an  obstruction  of  the  high- 
way. 

Reg.  v.  Plunkett , (21  U.  C.  Q.  B.  586,)  decides  that  what 
is  commonly  called  a “trespass  road,”  used,  because  the 
proper  allowances  for  road  have  not  been  opened,  is  not  to 
be  considered  as  dedicated,  although  it  had  been  used  for 
fifty  years  and  some  statute  labour  had  been  done  on  it, 
and  that  it  may  be  resumed  when  the  proper  allowances  are 
opened. 

Reg.  v.  The  Great  Western  R.  Co.,  (21  U.  C.  Q.  B.  555,) 
decides  that  streets  laid  out  on  the  original  plan  made  by 
the  crown  surveyor  are  under  U.  C.  Mun.  Act  (sec.  318) 
Public  Highways,  though  not  staked  out  upon  the  ground 
and  never  opened  or  used. 

Prouse  v.  Glenny,  (13  U.  C.  C.  P.  561),  decides  that  a 
line  of  road,  laid  out  by  the  surveyor  acting  under  the  Justices 
in  Quarter  Sessions  or  the  County  Council,  and  on  which 
the  municipality  built  a bridge,  as  they  thought,  and  did 
statute  labour  thereon,  was,  after  fifteen  years  of  such  user, 
under  section  313  of  the  Municipal  Act,  to  be  deemed  a 
public  highway,  although  the  bridge  was  by  mistake  built 
not  altogether  upon  the  true  line  of  road. 

The  Queen  v.  Ouellette,  (15  U.  C.  C.  P.  260,)  has  no  bear- 
ing on  this  question. 

These  are  all  the  cases  which  have  been  cited,  and  those 
only  of  The  Queen  v.  The  Bishop  of  Huron,  Mountjoy  v. 
The  Queen,  and  The  Queen  v.  The  Great  Western  R.  Co., 
are  the  only  ones  which  have  any  special  application  to  this 
particular  case  : and  they  shew  beyond  all  question  that  a 
public  road  laid  out  by  a duly  authorised  crown  surveyor 
upon  crown  land  is  a public  road,  though  not  laid  out  upon 
the  ground,  and  that  it  cannot  be  altered  afterwards  by  the 
crown,  unless  duly  altered  according  to  the  statute. 

It  is  quite  clear  that  the  original  survey  laid  out  these 
two  streets,  Bidout  and  Horton  Streets,  to  the  river,  in  the 
year  1826  ; and  that  as  Bankin’s  survey  of  1832  was  never 
acted  on  the  crown  did  no  act  whatever  which  can  be  con- 
structed into  an  interference  with  the  original  survey  till  the 
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year  1839  or  1840,  when  Col.  Askin’s  sketch  of  the  mill 
site  was  returned  by  him  to  the  crown,  and  until  the  year 
1846,  when  the  crown,  upon  this  sketch,  granted  the  mill 
site  without  reserving  or  making  any  mention  of  the  original 
roads  contained  within  the  mill  site  limits  ; but  these  acts 
of  the  crown  are  not  such  unequivocal  acts  that,  if  they  had 
happened  before  the  year  1810,  or  if  the  crown  had  pos- 
sessed the  power  to  alter  original  surveys  by  some  summary 
act  of  its  own,  they  would  conclusively  be  an  alteration  or 
withdrawal  of  the  road  allowances  which  had  been  made, 
and  which  are  so  great  a convenience  to  the  public. 

It  could  scarcely  be  presumed  that  for  a distance  of  about 
twenty-four  chains  the  inhabitants  of  a town  such  as 
London  was  in  the  year  1846,  when  the  grant  of  the  mill 
site  issued,  were  intentionally  excluded  from  all  access  to 
the  river,  when  there  can  be  no  doubt  it  was  the  river  alone 
which  was  the  principal  reason  why  that  locality  had  been 
selected  as  the  site  of  the  new  town  which  was  founded. 

But  where  it  is  obvious  that  the  crown  did  not  possess  the 
power  to  make  the  alteration  contended  for,  after  so  many 
locations  made,  and  so  large  a settlement  having  taken 
place  upon  the  original  survey,  there  is  no  reason  why  the 
public  interests  should  not  prevail,  according  to  the  very 
right  and  justice  of  the  case,  against  the  private  usurpation 
which  has  so  long  been  exercised  to  the  public  damage. 

If  a user  had  been  necessary  to  establish  the  public  right, 
the  facts  proved  in  evidence  shew  a sufficient  user,  according 
to  the  nature  of  the  ground  and  the  requirements  of  the 
inhabitants,  to  establish  the  fact  of  the  original  dedication 
being  claimed  and  exercised  as  public  roads  until  the  wrong- 
ful obstruction  by  the  defendant  and  those  under  whom  he 
claims,  in  the  manner  and  at  the  time  complained  of. 

But  although  user  be  not  necessary  to  preserve  the  public 
right  on  a highway,  it  is  of  v&lue  to  the  public  that  the 
user  did  exist  as  long  as  it  could  be  freely  exercised,  and  to 
all  the  extent  that  it  was  then  required,  for  it  is  the  most 
conclusive  evidence  of  the  acceptance  and  assertion  of  their 
right  to  the  original  grant  by  the  crown. 

We  find  the  right  of  highway  to  have  been  already 
granted  and  never  to  have  been  legally  determined,  and 
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therefore,  as  to  both  streets,  we  think  the  judgment  should 
be  for  the  crown. 

We  do  not  mean  to  say  that  the  crown  might  not  alter  a 
urvey  before  acting  upon  it,  by  making  grants  of  land 
according  to  it,  or  otherwise. 

We,  therefore,  order  that  judgment  shall  be  given  against 
the  defendant,  at  the  next  ensuing  Court  of  Oyer  and  Ter- 
miner and  General  Goal  Delivery,  to  be  held  in  and  for  the 
county  of  Middlesex,  on  both  counts  of  the  indictment  on 
which  he  has  been  convicted. 

Eule  accordingly. 


Nicholls  v.  Lundy. 

Interpleader — 28  Vic.,  ch.  19 — Duty  of  County  Court  Judge  under. 

The  judge  of  a County  Court  has  no  powor  under  28  Vic.,  cap.  19, to  refer  an 
interpleader  issue  to  be  tried  before  the  judge  of  the  County  Court  from 
which  the  execution  issued,  reserving  to  himself  the  question  of  cost . andall 
other  questions:  he  must  either  dispose  of  the  whole  proceedings  himself  or 
order  them  to  be  disposed  of  before  the  judge  of  the  court  from  which 
the  process  issued  ; and  where  such  a reference  had  been  directed,  on 
appeal  from  the  decision  of  the  judge  who  acted  thereunder  and  tried  the 
issue, 

Held , that  such  proceedings  were  coram  non  judice. 

This  was  an  appeal  from  the  County  Court  of  the  County 
of  Peterborough,  discharging  a rule  nisi  obtained  by  the 
defendant  to  enter  a non-suit,  or  for  a new  trial. 

The  proceeding  in  the  court  below  was  an  interpleader 
issue  arising  out  of  a seizure  of  goods  under  a fi.fa.,  issued 
out  of  the  above  court  in  a suit  of  Nicholls  et  al.  v.  Lowes , 
and  directed  to  the  sheriff  of  the  United  Counties  of  Nor- 
thumberland and  Durham.  On  the  seizure  being  made 
the  respondent  in  this  appeal  claimed  the  goods,  when  the 
sheriff  made  the  usual  interpleader  application  to  the  learned 
judge  of  the  County  Court  of  the  United  Counties  of 
Northumberland  and  Durham,  who  directed  the  issue  be- 
tween the  parties  to  be  tried  before  the  judge  of  the  County 
Court  of  the  County  of  Peterborough,  but  reserved  to  him- 
self the  question  of  costs  and  all  other  questions  until  after 
the  trial  of  the  said  issue. 
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The  issue  was  accordingly  tried  and  a verdict  rendered 
in  favour  of  the  plaintiff  therein.  In  the  following  October 
term  a rule  nisi,  as  above  indicated,  obtained  by  the  de- 
fendant to  enter  a nonsuit,  or  for  a new  trial,  on  grounds 
which  it  is  unnecessary  to  state,  was  discharged  by  the 
learned  judge  of  that  court,  and  from  his  judgment  on  that 
rule  this  appeal  was  made. 

As  a preliminary  objection  to  entertaining  the  appeal,  it 
was  urged  on  behalf  of  the  respondent,  that  the  judge, 
before  whom  the  issue  was  tried,  and  the  court  which  enter- 
tained the  motion  for  a new  trial,  had  no  jurisdiction,  be- 
cause the  writ  of  fi.  fa.  was  issued  from  the  County  Court 
of  the  County  of  Peterborough,  directed  to  the  sheriff  of  the 
United  Counties  of  Northumberland  and  Durham,  who 
under  the  writ  seized  the  goods,  which  were  afterwards 
claimed  by  the  new  respondent ; that  it  was  competent  for  the 
sheriff  either  to  apply  to  the  County  Court  from  which  the 
writ  issued,  or  to  the  judge  thereof,  or  to  the  County  Court 
or  judge  thereof  in  the  county  in  which  the  seizure  was 
made ; but  that  if  made  to  the  latter  court  or  judge,  he  had 
the  power  to  dispose  of  the  whole  proceedings,  or  to  order 
that  they  should  be  had  and  taken  in  the  County  Court,  or 
before  the  judge  thereof,  from  which  the  writ  issued,  but  he 
had  no  power  to  order  the  issue  to  be  tried  in  the  latter 
court,  and  to  reserve  to  himself  the  question  of  costs. 

J.  K.  Kerr , for  the  appeal,  cited  Perry  v.  Ruttan,  10  U. 
C.  637 ; Hutchinson  v.  Allan,  U.  C.  L.  J.  (1863)  24  ; Bon- 
ner v.  Moderwell,  9 C.  P.  504 ; McMullen  v.  Murdoff,  19  U. 
C.  506 ; Johnson  v.  Smith,  10  C.  P.  224  ; Sage  v.  Robinson, 
3 Ex.  142 ; Hitchcock  v.  Cronkite,  15  U.  C.  157 ; Black  v. 
Jones,  6 Ex.  213 ; Wheeler  v.  Senior,  1 C.  & K.  293  ; 
Cupper  v.  Newark,  2 C.  & K.  24 ; Hill  v.  Kitching,  3 C.  B. 
299;  Columbine  v.  Penhall,  13  Q.  B.  128;  Wingrove  v. 
Nicholl,  13  Q.  B.  126. 

D.  B.  Read,  Q.  C.,  contra,  cited  Con.  Stats.  U.  C.,  ch.  30; 
27  Vie.,  ch.  14,  sec.  3 ; Squair  v.  Fortune,  18  U.  C.  547  ; 
Sutherland  v.  Nixon , 21  U.  C.  629. 
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J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Act  respecting  Interpleading  (Con.  Stats.  U.  C.,  cap. 
30)  had  been  amended  by  the  27  Vic.,  cap.  14,  and  further 
amended  by  28  Vic.,  cap.  19,  before  the  writ  of  ft.  fa.  was 
issued,  out  of  which  these  proceedings  arose.  Under  the 
authority  of  these  acts,  interpleading  proceedings  may  be 
had  and  taken  in  the  County  Court  or  before  a judge  there- 
of, from  which  the  writ  issued,  or  in  the  County  Court  or 
before  a judge  thereof  in  the  county  in  which  the  goods  are 
seized ; hut  when  taken  before  this  last  mentioned  court  or 
judge,  if,  upon  the  return  of  the  rule  or  order  mentioned  in 
these  acts,  it  shall  appear  more  convenient  and  more  com 
ducive  to  the  ends  of  justice,  such  court  or  judge  has  the 
authority  to  order  that  the  proceedings  be  had  and  taken  in 
the  County  Court  or  before  the  judge  thereof,  from  which 
such  process  issued. 

In  the  case  before  us,  we  see  no  authority  for  making  this 
interpleader  order  by  the  learned  judge  of  the  United 
Counties  of  Northumberland  and  Durham,  thereby  direct- 
ing the  issue  to  be  tried  before  the  County  Court  from 
which  the  writ  issued,  reserving  to  himself  the  question  of 
costs  and  all  further  questions  until  after  that  trial ; and 
we  see  no  authority  for  the  County  Court  of  the  County  of 
Peterborough  to  try  the  issue  under  that  order.  One  or 
the  other  court  or  judge  should  have  had  the  whole  proceed- 
ings after  the  return  of  the  order ; but,  as  they  appear,  the 
County  Court  of  the  County  of  Peterborough  not  only  tried 
the  issue,  but  entertained  and  disposed  of  the  motion  for  the 
new  trial,  which  gave  rise  to  this  appeal. 

We  had  considered  the  grounds  of  appeal,  and  were  of 
opinion  that  the  defendants  had  no  grounds  for  having  a 
new  trial,  except  for  the  rejection  of  the  evidence  of  Robert 
Howder,  who  was,  we  think,  a competent  witness  for  the 
defendants  (u) ; but  we  can  make  no  decision  on  the  grounds 

(a)  The  witness  referred  to,  when  under  examination  on  his  voir  dire , 
stated  that  he  was  interested  in  the  suit  in  question ; that  he  had  endorsed 
a note  for  Caleb  Lowes  (the  execution  debtor), and  had  with  Lowes  been  sued 
thereon,  and  that  the  judgment  under  which  the  goods  in  question  had  been 
seized  was  obtained  in  this  note  ; that  Nicholls  and  Hall  (the  respondents) 
had  dropped  proceedings  against  him  and  had  taken  a judgment  against 
Lowes  alone ; that  though  he  had  not  authorized  the  sheriff  to  levy  or  sell, he 
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of  the  appeal,  because  the  preliminary  objections  preclude 
us  and  dispose  of  the  matter. 

It  therefore  remains  for  us  to  do  what  was  done  in 
Powley  y.  Whitehead,  (16  U.  C.  Q.  B.  589,)  and  say  that 
all  the  proceedings,  after  the  return  of  the  interpleader 
summons  before  the  learned  judge  of  the  County  Court  of 
the  United  Counties  of  Northumberland  and  Durham,  and 
all  the  proceedings  had  before  the  County  Court  of  the 
County  of  Peterborough,  were  coram  non  judice. 


Boomer  y.  Anderson.  In  the  matter  of  George  Boomer^ 

one,  &c. 

Attorneys  bills  of  costs — Delivery  and  taxation  under  same  order — Invalidity 
of- — Stayiny  proceedings. 

Held,  that  a judge  has  no  power  under  one  and  the  same  order  to  direct  the 
delivery  and  reference  to  taxation  of  an  attorney’s  bill. 

Held,  also,  that  he  cannot,  in  an  action  pending  for  the  amount  of  such 
bill,  order  a stay  of  proceedings  until  the  delivery  and  taxation  of  the 
bill ; for,  semble,  that  the  right  to  restrain  the  action  under  the  statute 
only  attaches  on  a reference  of  the  bill  to  taxation. 

Qiuere,  whether  there  may  not  be  a case  made  out  to  justify  an  order  for 
delivery  of  a bill  after  action  commenced ; but 
Held,  that  unless  a very  strong  case  is  made  out,  defendant  should  be  left 
to  plead  the  non-delivery  as  a defence. 

This  was  a motion  to  set  aside  two  orders  of  the  Hon. 
Mr.  Justice  Adam  Wilson,  dated  respectively,  the  6th  and 
26th  of  October  last,  entitled  in  this  suit  and  matter. 

Murphy,  shewed  cause,  citing  Watson  v.  Postan,  2 C.  & 
J.  370;  lure  Vallance  and  Beioley,  9 M.  A G.  511  : Bush 
v.  Sayer , 7 M.  & G.  1027  ; Crowder  v.  Shee,  1 Camp.  437  ; 
Con.  Stats.  U.  C.,  ch.  35,  sec.  35,  36  ; Wilson  v.  Gutteridge , 
2 B.  & C.  157. 

J.  Gwynne,  Q.C.,  contra,  cited  Imp.  Act,  6 & 7 Vic.  ch. 
73  ; Arch.  Pr.,  11  ed.,  112-115  ; Con.  Stats.  U.  C.,  ch.  36, 
secs.  27,  28,  44;  Clarkson  v.  Parker , 4 M.  & W.  532  ; 
Tidd’s  Pr.,  9 ed.,  885 ; Cowdcll  v.  Neale,  1 C.  B.  N.  S.  332. 


had  instructed  Fairbairn  (attorney  for  the  plaintiffs  in  the  issue)  to  take 
the  interpleader  proceedings  for  his  benefit ; and  that  he  was  aware  there 
were  two  suits  in  favour  of  Nicholls,  in  one  of  which  he  was  interested,  in 
the  other  not. 

On  this  evidence  the  learned  judge  rejected  the  witness  as  incompetent, 
on  the  ground  of  interest. — Reporter. 
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Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  several  points  to  be  disposed  of  on  this  applica- 
tion, some  of  them  seem  to  be  as  follow — I do  not  take 
them  in  the  order  in  which  they  appear  in  the  rule,  but 
arrange  them  somewhat  in  the  order  in  which  they  seem 
settled  by  authority: — First,  it  is  objected,  that  the  same 
order  contains  an  order  for  a delivery  of  the  bill  and  an 
order  to  refer  it  for  taxation. 

In  Paterson’s  Practice,  (vol.  2,  p.  1254,)  it  is  laid  down 
thus;  “It  seems  the  delivery  and  taxation  will  not  be 
ordered  by  one  order.”  Clarkson  v.  Parker,  (4  M.  & W. 
533,)  S.  C.,  (7  Fowl.  P.  C.  87,)  is  another  authority  for 
striking  out  of  a judge’s  order,  directing  the  delivery  of  the 
bill  of  an  attorney,  that  part  of  it  which  orders  it  to  be 
referred  for  taxation,.  The  reason  why  the  portion  of  the 
order  referring  the  bill  to  taxation  was  there  disallowed, 
seems  to  be  some  doubt  whether  the  court  had  the  right  to 
refer  such  a bill  for  taxation,  though  they  had  no  doubt 
that  at  Common  Law  they  had  the  right  to  order  the  attor- 
ney to  deliver  his  bill.  It  is  much  more  convenient  to  take 
the  course  suggested  by  Baron  Parke  in  that  case;  viz.,  to 
order  the  delivery  of  the  bill,  and  when  ft  is  delivered  the 
client  will  then  see  if  he  wishes  it  referred  to  taxation,  and 
it  then  can  be  decided  whether  the  bill  is  one  that  can 
properly  be  referred  under  the  statute. 

In  Chitty’s  Archibald  (8th  ed.  90,)  the  following  is  the 
view  entertained  by  the  author : “ It  should  seem  from  the 
wording  of  the  37th  sec.  of  the  statute,  that  an  order  for 
delivery  and  taxation  cannot  be  obtained  under  one  sum- 
mons : the  statute  seems  to  contemplate  a taxation  only  of 
bills  delivered,  and  from  which  the  court  or  a judge  who 
makes  the  order  for  taxation  can  on  the  face  of  it  collect  if 
it  is  within  his  jurisdiction  to  refer.”  At  page  91,  “The 
statute  evidently  requires  that  the  bill  should  be  delivered 
previous  to  the  taxation,  and  therefore  the  court  or  a judge 
cannot,  it  seems,  order  a delivery  and  taxation  by  one  and 
the  same  order.” 

The  next  question  is  the  right  of  the  judge  to  direct  the 
stay  of  proceedings  in  the  action  brought  to  recover  the 
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amount  due  on  the  bills  alleged  to  have  been  delivered  and 
served. 

It  is  laid  down  in  the  same  volume  of  Patterson’s  Practice 
at  p.  1253,  “The  defence  of  non-delivery  of  the  bill  must 
be  specially  pleaded,  and  the  non-delivery  is  no  ground  for 
staying  the  proceedings  or  discharging  the  client  after  an 
arrest:”  Harper  v.  Leech , (Barnes  123 ;}  Tomlinson  v. 
Clark  (4  Moore,  4). 

The  right  to  restrain  the  action  under  the  statute  seems^ 
to  attach  on  a reference  of  the  bill  for  taxation.  If  the 
court  or  judge  could  order  the  delivery  of  a bill,  and  stay 
the  proceedings  in  an  action  until  such  bill  was  delivered, 
then  by  a circuitous  proceeding  the  action  could  be  stayed 
partially  and  perhaps  wholly,  because  of  the  non-delivery  of 
the  bill.  The  fact  that  the  question  of  the  bill  having  been 
delivered  being  in  issue  between  the  parties,  and  a jury 
being  the  proper  tribunal  to  try  that  question,  a strong  case 
ought  to  be  made  out  by  a defendant  before  the  court  or 
a judge  should  interfere  to-  order  the  delivery  of  a bill. 

The  only  case  made  out  here  on  the  part  of  the  defendant 
in  applying  for  the  order  was  that  the  defendant,  in  order 
to  get  leave  to  plead  double,  verified  his  plea,  denying  the 
delivery  of  a signed  bill,  by  an  affidavit.  In  opposition  to 
that  application  there  is  an  affidavit  of  plaintiff’s  attorney, 
shewing  reasonable  grounds  for  supposing  that  a bill  had 
been  served  on  defendant  before  the  death  of  the  partner  of 
the  plaintiff’s  attorney,  and  an  adjustment  of  their  accounts. 
These  statements  are  not  met  in  any  way,  but  two  orders 
are  made  and  both  together  directing  the  delivery  of  a bill 
before  a certain  day  and  its  reference  to  taxation,  and  a stay 
of  proceedings  until  the  bill  be  delivered  and  taxed. 

On  the  whole,  though  not  deciding  that  there  may  not  be 
a case  made  out  to  justify  the  court  or  a judge  in  making 
an  order  for  the  delivery  of  a bill  of  costs  after  an  action 
has  been  commenced  by  an  attorney  for  a recovery  of  his 
bill,  I think,  unless  a very  strong  case  is  made  out,  the  defen- 
dant ought  to  be  left  to  plead  the  defence  of  the  non-delivery 
of  the  bill.  In  looking  over  such  of  the  papers  as  are  before 
us,  I see  no  reason  why  the  defendant  should  not  be  left  to 
plead  the  fact  which  he  and  his  counsel  now  urge  so 
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strongly,  and  if  he  is  successful  on  the  trial,  there  will  be  an 
end  of  the  plaintiff’s  claim,  until  a bill  is  delivered.  If  he 
is  unsuccessful,  the  fact  of  the  delivery  of  the  bill  will 
probably  be  established  in  a satisfactory  manner  in  evidence, 
and  if  it  is  so  established  then  there  would  be  less  reason 
for  interfering.  If  after  the  trial  the  defendant  can  shew 

special  circumstances”  for  refering  the  bill,  and  can  satisfy 
the  court  or  a judge  that  it  ought  to  be  referred  for  taxa- 
tion,  there-  is  still  the  power  of  doing  so.  It  can  be  exercised, 
I think,  in  a more  satisfactory  manner,  after  the  facts  now  in 
dispute  as  to  the  delivery  of  the  bill  are  settled  by  the  jury 

If  a bill  was  delivered  several  years  ago,  as  is  contended 
on  behalf  of  the  plaintiff,  there  have  been  no  special  circum- 
stances shown  why  it  should  now  be  referred  to  taxation. 

One,  if  not  both  of  these  orders,  appear  to  have  been 
made  during  the  period  when  my  brother  Adam  Wilson 
was  holding  the  assizes  in  this  city.  At  such  a time  there 
is  little  or  no  opportunity  afforded  the  judge  of  looking 
into  or  considering  the  matters  that  may  be  brought  before 
him.  Until  some  more  satisfactory  mode  of  disposing  of 
the  chamber  business  during  the  time  the  assizes  are  being 
held  in  Toronto  is  devised,  than  throwing  it  on  the  judge 
who  is  holding  those  assizes,  whose  energies  are  sufficiently 
taxed  by  that  work,  there  must  necessarily  be  many  cases 
decided  in  a manner  that  will  not  be  satis  factor}^  to  the 
parties  or  even  to  the  judge  himself;  but  the  pressure 
brought  on  the  judge  compels  him  to  decide,  and  at  times, 
perhaps,  too  hastily. 

If  the  learned  judge  who  made  the  orders  in  question  had 
had  time  to  look  into  the  practice,  I have  no  doubt  he  would 
have  declined  making  an  order  for  the  delivery  of  the  bill 
and  for  referring  it  to  taxation  in  the  same  order ; nor  is  it 
probable  he  would  have  stayed  the  proceedings  in  the  suit 
until  the  bill  was  delivered  and  taxed,  though  he  might  have 
felt  warranted  in  ordering  the  delivery  of  the  bill. 

On  the  best  consideration  I can  give  the  subject,  I think 
on  the  materials  laid  before  him  the  learned  judge  ought 
not  to  have  made  the  orders  moved  against,  and  that  they 
should  be  rescinded. 


Kule  absolute  to  rescind  orders. 
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Converse  et  al.  v.  Miohie. 

Insolvent  Acts  (27  & 28  Vic.  ch.  17,  29  Vic.  ch.  18) — Execution — Attachment — 

Priority. 

Judicial  proceedings  and  acts  of  the  Legislature  take  effect  in  law  from  the 
earliest  period  of  the  day  upon  which  they  are  respectively  originated  and 
come  into  force. 

M.  recovered  a judgment  and  issued  a fi.fa.  goods  against  R.  The  writ  was 
placed  in  the  hands  of  the  sheriff  at  half-past  10  and  a levy  made  about 
11,  a.m.  On  the  same  day, but  after  the  levy, C. sued  out  against  R.  a writ  of 
attachment  in  insolvency,  which  was  placed  in  the  sheriff’s  hands  at  half- 
past 11,  a.m.  On  the  same  day,  also,  an  act  of  Parliament,  came  into 
force,  (the  Royal  assent  being  given  thereto  on  that  day,  but  not  until 
the  afternoon)  by  which  it  was  in  effect  enacted,  that  no  lien  upon  the 
personal  or  real  estate  of  an  insolvent  should  be  created  by  the  issue  or 
delivery  to  the  sheriff  of  any  execution,  or  by  a levy  made  thereunder, 
unless  such  execution  had  issued  and  been  delivered  to  the  sheriff  at  least 
thirty  days  before  the  issue  of  an  attachment  in  insolvency  ; but  that 
this  provision  should  not  apply  to  any  writ  theretofore  issued  and  de- 
livered to  the  sheriff,  nor  affect  any  lien  or  privilege  for  costs  which  the 
plaintiff  theretofore  possessed. 

Held,  that  under  the  circumstances  above  detailed,  the  ft.  fa.  goods  could  not 
be  considered  as  having  been  issued  and  delivered  to  the  sheriff  before  the 
act  came  into  force,  and, therefore,  by  virtue  of  the  act  the  writ  of  attach- 
ment prevailed  over  the  execution. 

Held,  also,  that  the  execution  creditor  was  not  entitled  to  any  lien  for  his 
costs. 

Semble,  that  the  issuing  of  the  writ  of  attachment  was  a judicial  act, and  by 
virtue  thereof  under  the  statute  the  property  of  the  insolvent  vested  in  the 
assignee  by  relation  before  it  was  seized  by  the  sheriff  under  the  execution, 
and  before  any  lien  attached  on  the  property  by  virtue  of  the  evidence. 

This  was  an  Interpleader  Issue  between  the  plaintiffs  and 
the  defendant. 

By  the  consent  of  the  parties  and  by  an  order  of  the  Hon. 
Mr.  Justice  Adam  Wilson,  dated  the  17th  of  October,  1865, 
according  to  the  Common  Law  Procedure  Act  and  the  Act 
respecting  Interpleading,  the  following  case  was  stated  for 
the  opinion  of  the  court,  without  pleadings  : 

The  above-named  John  Michie,  on  the  18th  day  of  Sep- 
tember, 1865,  recovered  a judgment  in  the  Court  of  Common 
Pleas  for  Upper  Canada  against  one  William  Reford,  for 
$1019  93  debt,  and  $17  50  costs  taxed.  Execution  against 
Reford’s  goods  was  forthwith  sued  out  upon  the  said  judg- 
ment and  placed  in  the  hands  of  the  Sheriff  of  York  and 
Peel  at  half-past  ten  o’clock  in  the  forenoon  of  the  same 
day.  The  sheriff  immediately  proceeded  to  make  a levy 
under  the  writ  of  execution,  and  took  possession  of  the 
store,  stock-in-trade  and  effects  of  the  defendant  in  the  ac- 
tion about  eleven  o’clock  of  the  same  morning,  and  remained 
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in  such  possession  up  to  the  time  of  transferring  the  goods 
and  effects  to  the  Guardian  in  Insolvency,  in  pursuance  of 
the  above-mentioned  order,  but  no  sale  took  place  under  the 
writ. 

On  the  same  day,  but  after  the  levy  under  Michie’s 
execution,  a writ  of  attachment  against  the  estate  and  effects 
of  Eeford  was  sued  out,  under  the  Insolvency  Act  of  1864, 
by  the  above-named  plaintiffs,  and  placed  in  the  hands  of 
the  same  sheriff  at  half-past  eleven  o’clock  in  the  forenoon. 

On  the  same  dayman  Act  of  Parliament,  intituled  “ An 
Act  to  amend  the  Insolvent  Act  of  1864,”  came  into  opera- 
tion, the  royal  assent  thereto  being  given  on  that  day,  but 
not  until  the  afternoon,  and  several  hours  subsequently  to 
the  proceedings  hereinbefore  mentioned. 

In  pursuance  of  the  order  of  the  17th  day  of  October, 
1865,  the  goods  seized  by  the  sheriff  were,  on  the  28th  day 
of  the  same  month,  placed  by  him  in  the  custody  of  William 
Thomas  Mason,  one  of  the  official  assignees  for  the  city  of 
Toronto,  as  guardian  under  the  Insolvent  Act  of  1864,  he 
having  given  security  to  the  sheriff  for  the  forthcoming  o 
the  goods,  or  the  proceeds  ot  the  sale  thereof,  in  terms  of 
the  said  order,  and  the  sheriff’s  possession  money  in  respect 
of  the  said  goods  having  been  paid  to  him. 

No  official  assignee  of  the  estate  of  the  said  William 
Eeford  had  been  appointed  by  his  creditors  under  the  said 
Insolvent  Act  at  the  time  of  such  delivery  to  the  said 
guardian,  the  proceedings  in  insolvency  not  being  at  that 
time  ripe  for  such  appointment. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  said  writ  of  execution  of  the  defendant 
took  precedence  of  the  plaintiffs  writ  of  attachment  as  a 
lien  upon  the  said  goods  and  chattels,  and  whether  the 
defendant  was  entitled  to  have  his  said  execution  satisfied 
notwithstanding  the  said  attachment. 

2.  If  not,  were  the  goods  seized  under  the  execution 
chargeable  with  the  sheriff’s  fees,  possession  money  and 
other  charges  of  and  incidental  to  the  writ  of  execution  and 
the  proceedings  of  the  sheriff  thereunder. 
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8.  Whether  the  costs  of  the  application,  upon  which  the 
order  of  the  17th  of  October  was  made,  and  of  this  special 
case,  should  be  paid  by  the  plaintiffs  or  the  defendant. 

If  the  court  should  be  of  opinion  in  the  affirmative  as  to 
the  first  question,  then,  it  was  agreed,  a rule  should  be 
made  ordering  the  said  guardian  or  official  assignee  to  re- 
deliver to  the  sheriff  the  goods  of  William  Reford  held  by 
him,  or  the  proceeds  of  the  sale  thereof,  if  such  sale  should 
have  taken  place,  or  a sufficient  portion  of  the  same  respec. 
tively,  to  answer  the  judgment  debt,  interest,  costs,  and  in- 
cidental expenses  of  the  defendant. 

If  the  court  should  be  of  opinion  in  the  negative  as  to 
the  first  question,  then,  that  a rule  should  be  made  for  the 
delivery  up  of  the  security  given  by  the  said  guardian  to 
the  sheriff,  and  that  the  goods  and  effects  of  the  said  Reford 
held  by  the  guardian  or  official  assignee,  or  the  proceeds  of 
the  sale  thereof,  should  be  realized  or  applied  by  him  in 
pursuance  of  the  Insolvent  Act  of  1864,  subject,  however, 
to  the  opinion  of  the  court  upon  the  second  question. 

If  the  court  should  be  of  opinion  in  the  negative  as  to 
the  first  question  and  in  the  affirmative  as  to  the  second, 
then,  the  rule  to  direct  that  the  sheriff’s  fees,  possession 
money,  and  other  charges  incidental  to  the  said  execution 
should  be  the  first  charge  upon  the  proceeds  of  the  sale  of 
William  Reford’s  goods  in  the  hands  of  the  official  assignee, 
and  should  be  paid  thereout  by  him  to  the  sheriff. 

If  the  court  should  be  of  opinion  in  the  negative  as  to 
the  second  question,  then,  it  was  agreed,  that  the  plaintiff 
should  pay  the  possession  money  to  the  sheriff. 

The  costs  mentioned  in  the  third  question  to  be  paid, 
when  taxed,  by  the  said  parties  respectively  to  the  other  of 
them,  in  accordance  with  the  judgment  of  the  court. 

E.  Crombie  and  S.  G.  Wood,  for  the  plaintiffs,  cited  Insol- 
vent Acts  of  1864  and  1865  ; Mitchell  v.  Dobson,  8 U. 

L.  J.  185  ; Regina  v.  Edwards,  9 Ex.  82  ; Lord  Por Chester 
v.  Petrie,  3 Doug.  261 ; Dwarris  on  Stats.  543,  et  seq. ; 
Swain  v.  Morland,  1 B.  & B,  370 ; Giles  v.  Grover,  9 B. 
128,  S.  C.  1 C.  & F.  72;  Con.  Stats.  C.  ch.  5,  sec.  4,  U.  C.* 
ch  22,  sec.  266. 
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McMichael  and  Robert  A.  Harrison , contra,  cited  Combe  v. 
Pitt,  3 Burr.  1434,  per  Lord  Mansfield  ; Roe  v.  Hersey,  3 
Wil.  QHC/iick  v.  Smith , 8 Dowl.  337;  Thomas  v.  Desangesy 
2 B.  & A1  586  : Pewtrees  v.  Annan,  9 Bowl.  828  ; Russell 
v.  Leadsam,  14  M.  & W.  574. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

Sub-sec.  7 of  sec.  2 of  the  Insolvency  Act  of  1864  in 
effect  provides,  that  the  deed  or  instrument  of  assignment 
xn  the  act  refered  to  shall  vest  in  the  assignee  the  books  of 
account  of  the  insolvent,  and  all  vouchers,  papers  and  docu- 
ments, relating  to  his  business,  all  monies  and  negotiable 
papers,  stocks,  bonds  and  other  securities,  as  well  as  the  real 
estate  of  the  insolvent,  and  all  his  interest  therein,  whether 
in  fee  or  otherwise  ; and  also  all  his  personal  estate  and 
moveable  and  immoveable  property,  debts,  assets  and  effects 
which  he  has  or  may  become  entitled  to  at  any  time  before 
his  discharge  is  effected  under  the  act,  excepting  only  such 
as  are  exempt  from  seizure  and  sale  under  execution. 

Sub-sec.  22  of  sec.  3 is  to  the  effect,  that,  on  the  appoint- 
ment of  the  official  assignee,  the  guardian  shall  deliver  the 
estate  and  effects  attached  to  the  official  assignee,  and,  by 
the  effect  of  his  appointment,  the  whole  of  the  estate  and 
effects  of  the  insolvent,  as  existing  at  the  date  of  the  issue  of 
the  writ  and  which  may  accrue  to  him  by  any  title  whatso- 
ever up  to  the  time  of  his  discharge  under  the  act,  and 
whether  seized  or  not  seized  under  the  writ  of  attachment, 
shall  vest  in  the  official  assignee  in  the  same  manner  and 
to  the  same  extent  and  with  the  same  exceptions  as  if  a vol- 
untary assignment  of  the  estate  of  the  insolvent  had  been 
at  that  date  executed  in  his  favour  by  the  insolvent. 

Under  the  statute  29  Vic.  cap.  18,  sec.  12,  the  former  act 
is  amended,  by  providing  that  the  operations  of  the  7th  and 
22nd  sub-sections,  above  referred  to,  shall  extend  to  all  the 
assets  of  the  insolvent  of  every  kind  and  description,  al- 
though they  were  actually  under  seizure  under  an  ordinary 
writ  of  attachment  or  under  any  writ  of  execution,  so  long 
as  they  are  not  actually  sold  by  the  sheriff  or  sheriff’s  officer 
under  such  writ.  “ This  clause  shall  not  apply  to  any  writ 
of  execution  now  in  the  hands  of  the  sheriff ; but  the  rights, 
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liens  and  privileges  of  the  seizing  or  attaching  creditor  for 
his  costs  upon  any  such  writ  shall  be  the  same  as  they  were 
previous  to  the  passing  of  this  act  in  the  section  of  the 
Province  in  which  the  writ  shall  issue.” 

Sec.  13  of  the  last  mentioned  act  further  provides,  “that 
no  lien  or  privilege  upon  the  personal  or  real  estate  of  the 
insolvent  shall  be  created  for  the  amount  of  any  judgment 
debt,  or  of  the  interest  thereon,  by  the  issue  or  delivery  to 
sheriff  of  any  writ  of  execution,  or  by  the  levying  upon 
or  seizing  under  such  writ  the  effects  or  estate  of  the  insol- 
vent, unless  the  writ  of  execution  shall  have  been  issued 
and  been  delivered  to  the  sheriff  at  least  thirty  days  before 
the  execution  of  a deed  of  assignment  or  the  issue  of  a writ 
of  attachment  under  the  same  act ; but  this  provisio  i shall 
not  apply  to  any  writ  of  execution  heretofore  issued  and 
delivered  to  the  sheriff,  nor  affect  any  lien  or  privilege  for 
costs  which  the  plaintiff  heretofore  possessed  under  the  law 
of  that  section  of  the  Province  in  which  such  writ  shall 
have  issued.” 

But  for  the  sections  quoted  from  the  statute  24  Yic.  cap. 
18,  there  is  no  doubt  the  execution  placed  in  the  sheriff’s 
hands  would  be  entitled  to  prevail  against  the  claim  of  t he 
assignee  of  the  insolvent’s  estate. 

The  first  point  to  be  considered,  then,  is  how  the  statute 
of  29  Yic.  shall  be  considered  as  operating  on  the  claims  of 
of  the  respective  parties. 

In  Johnson  et  al.  v.  Smith , (2  Burr,  at  page  967,)  Lord 
Mansfield  said,  in  reference  to  the  law  as  it  then  stood : 
“The  reason  why  nobody  shall  be  permitted  to  aver  that  a 
judgment  was  signed  after  the  first  day  of  the  term,  or  that 
a fieri  facias  was.  taken  out  in  the  vacation,  is,  because  the 
fact  is  not  relevant ; the  legal  con  sequences  do  not  depend 
upon  the  truth  of  the  fact,  on  what  day  the  judgment  was 
completed,  or  the  writ  of  fieri  facias  actually  taken  out, 
but  upon  the  rule  of  law  that  they  shall  be  deemed  com- 
plete, and  bind  to  all  intents  and  purposes  by  relation. 
The  moment  the  law  said  judgments  should  bind  purchasers 
only  from  the  signing,  it  followed  that,  in  the  case  of  pur- 
chasers, the  time  of  signing  might  be  shewn.” 
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In  Lord  ~Por Chester  v.  Petrie , 3 Douglas,  261,)  Lord 
Mansfield  observed:  “It  is  an  ancient  and  fundamental 
maxim  that  judgments  and  Acts  of  Parliament  are  of 
the  first  day  of  the  term  or  the  Session.  As  to  judgments 
for  the  sake  of  a lien  upon  land,  an  exception  has  been  in- 
troduced by  statute.  A fiction  shall  not  be  contradicted  in 
order  to  defeat  the  ends  of  that  fiction,  but  it  may  be  con- 
tradicted if  its  objects  are  not  thereby  destroyed.” 

In  Combe  v.  Pitt , (3  Burrowes,  at  page  1434,)  Lord 
Mansfield  stated  : “ But  though  the  law  does  not  in  general 
allow  of  the  fraction  of  a day,  yet  it  admits  it  in  cases  when 
it  is  necessary  to  distinguish ; and  I do  not  see  why  the 
very  hour  may  not  be  so  too,  when  it  is  necessary  and  can 
be  done ; for  it  is  not  like  a mathematical  point  which  can- 
not be  divided.” 

In  the  Queen  v.  Edwards,  (9  Ex.  32,)  the  question  raised 
was,  the  right  of  the  assignees  of  a bankrupt  to  hold  pro- 
perty against  an  extent  issued  on  behalf  of  the  crown.  It 
was  held,  that  the  fraction  of  a day  could  not  be  considered 
sq  as  to  deprive  the  crown  of  its  priority,  though  the  official 
assignee  was  appointed  at  an  earlier  period  of  the  same  day 
that  the  extent  issued.  Martin,  B.,  dissented  from  the 
judgment  of  the  court.  In  giving  his  judgment,  he  said : 
“ The  general  law  as  to  the  fraction  of  a day,  as  it  is  termed, 
is  perfectly  clear.  For  a great  many  purposes  it  is  taken  as 
an  entire  thing ; but  there  is  no  doubt  that,  as  between 
subject  and  subject,  when  conflicting  rights,  of  the  character 
of  that  in  this  case,  arise,  the  law  takes  notice  of  the  fraction 
of  a day.”  He  referred  to  several  cases,  and  then  remarked 
further,  “ The  court  says  the  rule,  that  there  is  no  fraction 
of  a day,  is  a legal  fiction,  and  Jictio  juris  neminem  laedere 
debetP 

In  the  same  case,  Platt,  B.,  amongst  other  things,  ob- 
served: “ When  the  question  arises  between  subject  and 
subject  the  court  will  make  a division  of  a day;  but  as 
between  the  crown  and  a subject,  I never  heard  a doubt 
entertained  that  in  a Court  of  Be  venue  there  is  no  such 
division,  and,  therefore,  whatever  takes  place  upon  the 
same  day  in  contemplation  of  law,  takes  place  at  the  same 
instant .” 
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Many  of  the  decided  cases  up  to  that  time  are  referred  to 
in  the  argument  in  the  Court  of  Exchequer.  On  appeal 
the  judgment  was  affirmed  in  the  Exchequer  Chamber  (at 
page  628  of  the  same  volume).  In  giving  the  judgment, 
Coleridge,  J.,  observed : “ The  doctrine  that  judicial  acts 
are  to  be  taken  always  to  date  from  the  earliest  minute  of 
the  day  in  which  they  are  done  stands  upon  ancient  and 
clear  authority,  and  upon  this  doctrine  alone  the  present 
judgment  may  well  be  sustained.  The  crown  not  being 
bound  by  the  Statute  of  Frauds  respecting  writs  of  execu- 
tion, or  by  the  Statute  of  Bankrupts,  the  writ  of  extent, 
like  any  other  judicial  writ  of  execution  at  common  law, 
takes  effect  upon  the  day  of  its  teste,  and  is  in  operation  for 
the  whole  of  the  day,  from  the  earliest  to  the  latest  minute, 
without  any  division ; and  although  the  court  will  inquire 
at  what  time  a party  does  an  act,  as  filing  a bill  or  deliver- 
ing his  declaration,  and  for  that  purpose  will  take  notice  of 
the  usual  hours  for  sitting,  it  is  otherwise  with  regard  to  a 
judicial  proceeding.”  In  concluding  his  judgment,  the 
learned  Judge,  in  referring  to  the  issuing  of  the  extent  and 
the  appointment  of  the  assignees,  argued,  that  if  they  are 
considered  both  to  be  judicial  acts,  they  must  both  be  taken 
to  date  from  the  beginning  of  the  day,  when,  of  course,  the 
two  acts  will  be  concurrent,  in  which  case  the  crown  must 
have  priority  over  the  subject.” 

Wright  et  al.  v.  Mills,  (4  H.  & N.  488,)  is  one  of  the  latest 
case  in  which  the  effect  of  judical  acts  is  considered,  and 
how  far  the  courts  will  notice  fractions  of  a day.  In  that 
case  the  defendant  died  at  half-past  nine  o’clock  in  the 
morning  of  the  28th  of  May,  1858  : judgment  in  the  action 
was  signed  at  the  opening  of  the  office  at  eleven  o’clock  on 
that  day,  and  execution  afterwards  issued.  It  wTas  held 
that  the  judgment  was  regular  : many  of  the  decided  cases 
were  referred  to.  The  court  held  that  Edwards  v.  Reginam , 
[in  9 Ex.,J  must  be  considered  as  binding  authority,  and  as 
having  over-ruled  Chick  v.  Smith,  (8  Dowl.  387.) 

In  Chick  v.  Smith,  where  the  defendant  died  between 
eleven  and  twelve  o’clock,  a.m.,  and  a fieri  facias  was  sued 
out  on  the  same  afternoon,  Patteson  J.,  set  aside  the  writ, 
on  the  ground  that  the  good  sense  of  the  matter  was,  that 
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when  it  was  necessary  to  shew  which  was  the  first  of  two 
acts,  the  court  is  at  liberty  to  consider  fractions  of  a day. 

In  the  argument  in  Wright  v.  Mills,  Pollock,  C.  B.,  said, 
in  referring  to  Shelly’s  case,  (1  Rep.  93  b.)  “ that  there  the 
recovery  was  held  good,  though  the  party  suffering  it  had 
died  before  the  sitting  of  the  court  that  morning,  on  the 
ground  that  the  record  is  to  be  understood  as  of  the  whole 
day,  and  relates  without  division  to  the  first  instant  of  the 
day  ; though  it  is  otherwise  with  the  acts  done  by  a party 
and  in  giving  judgment,  the  Chief  Baron,  said,  referring  to 
Chick  v.  Smith,  “ There  can  be  no  doubt  that  the  issuing  of 
a fieri  facias  is  a judicial  act,  as  well  as  signing  a judg- 
ment : it  is  the  act  of  the  court,  not  of  the  party.  * * ■* 
We  consider  that  case  to  be  more  in  accordance  with  the 
rules  of  common  sense  then  the  rule  I have  stated  relative 
to  judgments  being  supposed  to  be  signed  at  the  earliest 
hour  of  the  day  when  they  are  signed ; but  although  it  is 
exceedingly  desirable  that  all  the  decisions  of  the  courts 
should,  as  far  as  possible,  be  in  accordance  with  the  deci- 
sions of  common  sense,  it  is  impossible  to  over-rule  the 
established  practice  which  is  indeed  the  law  of  the  land  and 
the  right  of  the  suitors.” 

Bramwell,  B.,  concurred  in  thinking  the  case  concluded, 
by  Edwards  v.  Reginam , and  added,  “But  that  case  can 
only  be  supported  on  the  principle  that  judicial  acts  shall 
have  precedence  of  others.  To  give  a priority  to  such  acts, 
you  must  suppose  them  to  have  been  before  the  others.  It 
is  not  that  you  do  not  inquire  into  fractions  of  a day,  but 
that  you  give  precedence  to  the  judicial  proceeding.” 

If  the  placing  of  the  writ  in  the  sheriff’s  hands  could  be 
considered  a judicial  proceeding,  then  it  might,  by  the  legal 
fiction,  be  considered  as  commencing  on  the  same  moment 
as  the  act  of  parliament,  viewing  judicial  proceedings  and 
acts  of  parliament  as  properly  coming  within  the  same  rule. 
When  two  judgments  have  been  signed  on  the  same  day, 
the  court  will  not  allow  the  priority  of  one  to  be  averred, 
for  that  is  a judical  proceeding  : (1  T.  R.  117,  Lord  Por- 
chester’s  case  cited  there.) 

The  delivery  of  the  writ  to  the  sheriff  is,  in  fact,  the  act 
of  the  party,  and  for  many  purposes  the  writ  which  is  issued 


CONVERSE  ET  AL  V.  MICHIE. 


175 


and  tested  first  may  lose  its  priority  by  not  being  delivered 
to  the  sheriff ; the  16th  section  of  the  Statute  of  Frauds 
providing  that  the  goods  of  the  party  shall  only  be  bound 
from  the  time  the  writ  is  delivered  to  the  sheriff.  The 
object  of  this  provision  of  the  Statute  of  Frauds  was  to 
protect  innocent  purchasers,  and  left  the  party  to  the  suit 
as  he  was  at  common  law  : Skin.  257.  In  this  view,  then, 
the  property  might  be  bound  from  the  teste  of  the  writ,  and 
that,  being  the  same  day  as  the  statute  and  being  a judicial 
act,  might  be  held  to  operate  to  bind  the  goods  of  the  de- 
fendant from  the  first  hour  of  the  day  and  so  give  the  plain- 
tiff a right  to  his  lien.  But  the  proviso  of  the  13th  sec.  of 
29  Yic.  cap.  18,  seems  only  to  take  out  of  the  section  writs 
of  execution  “ heretofore  ” issued  and  delivered  to  the 
sheriff,  and  the  section  itself  declares  that  no  lien  or  privi- 
lege shall  be  created  on  the  estate  of  the  insolvent  by  the 
issue  or  delivery  to  the  sheriff  of  any  writ  of  execution,  un- 
less such  execution  shall  have  been  issued  and  delivered  to 
the  sheriff  at  least  thirty  days  before  the  day  of  assignment 
or  issue  of  the  writ  of  attachment  under  the  act. 

The  effect  of  the  statute  seems  to  be  to  vest  the  estate  in 
the  assignee  from  the  date  of  the  issue  of  the  writ  of  attach- 
ment, whether  seized  or  not  seized  under  the  writ  of 
attachment. 

The  issuing  of  the  writ  of  attachment  being  a judicial 
act  under  the  rule  laid  down,  takes  precedence  of  all  others 
not  of  the  same  nature  ; and  the  statute  vesting  the  pro- 
perty in  the  assignee  from  that  day,  the  effect  is,  that  the 
property  vested  in  the  assignee  by  relation  before  it  was 
seized  by  the  sheriff  under  the  execution,  or  before  any  lien 
attached  on  the  property. 

The  plaintiff  in  the  original  suit,  therefore,  fails  and  does 
not  seem  entitled  to  any  lien  for  his  costs. 

Judgment  accordingly. 
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Davis  v;  The  Scottish  Pbov.  Insurance  Co. 

Policy  of  insurance — Printed  conditions — Waiver — Meaning  of  the  expression , 
“ Deliver  in.” — Principal  and  agent — Liability  of  principal — Evidence — 
New  trial. 

A policy  of  insurance  issued  by  defendants,  an  insurance  company, provided, 
“ This  insurance  shall  at  all  times  and  underall  circumstances  be  subject 
to  such  conditions  as  are  contained  in  the  printed  proposals  issued  by  said 
company,  a copy  of  which  conditions  is  printed  on  the  back  hereof.”  One 
of  these  conditons  was,  that  persons  desirous  o±  making  insurance  were 
to  “ deliver  in  ” to  the  office  or  its  agent  the  following  particu.ars,  viz., 
a statementas  to  the  construction,  &c.,  of  the  b a ilding,  and  whether  any 
“ hazardous  trade  ” was  carried  on,  or  any  “ hazardous  ” goods  were  de- 
posited in  the  premises  containing  the  goods  to  be  insured.  There  was, 
also,  a condition  that  certain  specified  machinery  and  heating  apparatus 
should,  if  used  upon  the  premises,  be  particularly  described 
Plaintiff,  by  his  agent,  applied  to  defendants’ agent  for  an  insurance  on  his 
stock-in-trade,  utensils  and  shop  furniture.  At  the  time  of  the  applica- 
tion certain  goods  of  the  class  denominated  “ hazardous,”  and  certain 
machinery,  &c.,  of  the  kind  provided  against,  were  in  use  on  the  premi- 
ses in  question.  Defendants’  agent  presented  to  applicant  a printed 
blank-form,  which  made  no  allusion  to  hazardous  goods  or  trade,  or  to 
machinery,  &c.,  and  on  the  same  being  signed  defendants’  agent  accepted 
it  and  received  the  premium  for  the  risk.  Defendants’  agent,  however, 
when  taking  a risk  a year  previously  on  the  same  property  and  in  the 
same  premises,  had  inquired  and  was  told  by  plaintiff’s  agent  the  full 
particulars  respecting  plaintiff’s  business  and  the  premises  in  which  it 
was  carried  on,  and  was  also  informed  about  the  machinery,  &c.,  upon 
the  same,  having  been,  moreover,  referred  to  another  company,  by  whom 
a risk  on  the  same  property  had  been  taken,  for  all  requisite  information 
on  the  subject.  It  also  appeared  that  the  nature  of  plaintiffs  business 
was  well  known  by  advertisement  in  the  local  newspapers,  and  otherwise. 
Held , that  the  expression,  “ deliver  in,”  meant  deliver  in  in  writing, and  that 
plaintiff  did  furnish  in  writing  all  the  information  he  was  required  to  do, 
the  defendants  or  their  agent  not  having  requested  to  be  furnished  with 
more,  but  having  accepted  it  as  sufficient  by  issuing  the  policy,  and,  in 
addition  to  this,  that  the  evidence  shewed  that  defendants,  by  their  agent, 
did  in  fact  know  and  had  the  means  of  knowing  the  nature  of  plaintiffs 
business  and  the  processes  by  which  it  was  carried  on. 

Held,  also,  that  defendants  were  at  liberty,  if  they  pleased,  to  waive  the  pre" 
sentment  of  their  printed  proposals  containing  the  conditions  of  insurance; 
and  that  their  agent  having  accepted  the  representation  of  plaintiff  as  to 
the  proposed  risk,  defendants  were,  in  the  absence  of  any  fraud  or  conceal- 
ment on  his  part,  liable  to  plaintiff  for  the  loss  sustained  by  him. 

A party  who,  relying  upon  the  ruling  in  his  favour  of  the  judge  at  Nisi 
Prius , forbears  to  call  witnesses  in  his  defence,  is  not  on  that  ground 
alone  entitled  to  a new  trial  in  case  of  an  adverse  verdict,  but  must  also 
abide  the  result  of  the  judgment  of  the  court  on  that  ruling.  In  this 
case,  however,  the  judge  having  reported  his  dissatisfaction  with  the 
evidence  of  plaintiff’s  agent,  and  that  defendants  did  not  call  their  wit- 
nesses solely  in  deference  to  his  opinion,  and  plaintiff  having  asserted 
that  he  could  give  still  stronger  evidence  against  defendants,  the  court, 
considering  that  the  case  could  be  more  satisfactory  determined  upon  a 
further  investigation,  granted  a new  trial,  but  only  on  payment  of  costs. 

The  plaintiff  by  his  declaration  claimed  the  amount  of  his 
policy  of  insurance  against  loss  by  fire.  The  sum  insured 
was  $20,000  on  the  stock-in-trade  of  the  plaintiff,  as  a whole- 
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sale  dealer  in  pork,  including  all  produce  in  which  the 
plaintiff  might  deal,  utensils  and  shop  furniture,  contained 
in  a building  of  stone  covered  with  shingles,  laid  on  mortar, 
situate  on  Wentworth  Street,  north  of  the  Great  Western 
Railway,  and  isolated.  The  premium  paid  was  $62  50,  for 
the  period  of  four  months. 

The  defendants  by  their  second  plea  stated  that  the  policy 
was  subject  to  the  following  conditions,  which  were  printed 
on  the  back  thereof:  “Persons  desirous  of  making  insu- 
rance are  to  deliver  into  the  office  or  its  agent  the  following 
particulars ; Buildings — of  what  materials  the  walls  and 
roof  of  each  building  intended  to  be  insured  are  constructed, 
as  well  as  of  the  buildings  contiguous  or  nearest  thereto  ; 
whether  the  same  are  occupied  as  private  dwellings  or  how 
otherwise ; particularly  whether  any  manufactory,  or  hazard- 
ous trade  is  carried  on,  or  hazardous  goods  deposited  therein. 

“ Goods,  wares  or  merchandize — In  the  insurance  of  pro- 
perty of  this  description,  the  building  or  place  in  which 
the  same  are  deposited  is  to  be  described  according  to  the 
foregoing  directions ; and  also  whether  such  goods  are  of 
the  kind  denominated  ‘hazardous.’ 

“ Each  building  must  be  separately  described  and  a speci- 
fied sum  insured  thereon,  and  in  like  manner  a separate 
sum  insured  on  the  property  contained  in  each  building. 

“In  the  insurance  of  premises  which  contain  any  steam 
engine,  furnace,  kiln,  stove,  cockle,  oven  or  other  implement 
n or  by  which  heat  is  produced  [common  fireplaces  except- 
ed] , the  construction  and  circumstances  of  the  same  must 
be  particularly  described  at  the  time  of  effecting  the  insur- 
ance ; or,  if  subsequently  introdnced,  due  notice  must  be  given 
to  the  company,  and  the  same  be  allowed  by  them,  other- 
wise the  policy  will  be  void  ; and  if  any  person  shall  insure 
his  buildings  or  goods,  and  shall  cause  the  same  to  be 
described  otherwise  than  they  really  are,  to  the  prejudice 
of  the  company,  or  shall  misrepresent  or  omit  to  commu- 
nicate any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge 
of  the  risk  they  have  undertaken  or  are  required  to  under- 
take, such  insurance  shall  be  of  no  force. 

12 
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“ Pitch,  saltpetre,  oils,  tallow,  are  denominated  hazardous 
goods.” 

And  amongst  the  trades  deemed  hazardous  were  included 
apothecaries,  manufacturers  of  cotton,  soap,  candles. 
Many  other  goods,  trades  and  manufactories  would  also 
fall  under  this  denomination. 

And  the  defendants  said,  that  at  the  time  of  the  applica- 
tion for  the  said  insurance,  and  before  and  at  the  time,  when 
the  said  policy  was  made,  a hazardous  trade,  to  wit,  the  trade 
of  a manufacturer  of  lard,  was  carried  on  by  the  plaintiff  in 
the  said  premises,  and  hazardous  goods,  to  wit,  saltpetre  and 
lard,  were  deposited  by  the  plaintiff  in  the  said  premises  ; 
and  that  before  and  at  the  time  when  the  said  policy  was 
made  the  said  premises  contained  steam  engines,  furnaces, 
stoves,  ovens  and  other  implements  other  than  common  fire- 
places in  and  by  which  heat  was  produced ; and  the  defen- 
dants said  it  was  material  and  necessary  that  the  particulars 
of  the  said  trade  and  of  the  said  goods,  and  of  the  existence 
and  constructian  of  the  steam  engines,  furnaces,  stoves, 
ovens  and  other  implements  by  which  heat  was  produced, 
should  have  been  made  known  to  the  company  in  order  to 
enable  them  to  judge  of  the  risk  which  they  were  required 
to  undertake;  but  the  plaintiff  did  not  deliver  to  the  defen- 
dants the  particulars  the  said  hazardous  trade  and  goods 
and  did  not  particularly  describe  or  give  notice  to  the  defen- 
dants of  the  construction  and  circumstances  of  the  said 
steam  engines,  furnaces,  stoves,  ovens  and  other  imple- 
ments, but  wholly  omitted  and  neglected  so  to  do,  contrary 
to  the  said  conditions ; by  reason  whereof  the  said  policy  be- 
came and  was  of  no  force,  and  was  null  and  void. 

Upon  these  pleas  issue  was  joined. 

The  cause  was  tried  at  the  last  Hamilton  Assizes,  before 
the  Hon.  Mr.  Justice  Morrison. 

The  evidence  given  was  as  follows  : 

Isaac  Atkinson  : “I  am  in  the  employment  of  the  plaintiff. 
He  carried  on  the  business  of  a pork  dealer,  buying  hogs, 
slaughtering  them,  cutting  them  up  and  salting  them,  and 
in  some  cases  smoking  and  shipping.  The  premises  were 
burned  down  on  the  26th  of  January  last.  1 made  a state 


DAVIS  V.  THE  SCOTTISH  PROV.  INSURANCE  COMPANY.  179 

ment  of  the  loss  : the  loss  was  $43,600.”  [The  statement 
specified  “ saltpetre,  lard  manufactured  and  in  course  of 
manufacture,”  &c.] 

On  cross-examination  he  said  : “ I effected  the  policy,  as 
agent  of  the  plaintiff,  who  resides  in  England.  I look  at  the 
paper  marked  A : it  is  my  application  for  insurance  for 
plaintiff  with  defendants  for  six  months,  ending  13th  April, 
1864,  for  the  sum  of  $20,000.  Paper  marked  B is  also  my 
application  for  insurance,  in  substitution  of  the  application, 
and  continuing  the  insurance  to  the  13th  October,  1864. 
Paper  marked  C is,  also,  my  application : it  is  the  one  on 
which  the  policy  in  question  was  effected  : it  is  for  an  insu- 
rance from  the  13th  October,  1864,  to  the  13th  February, 
1866.  I made  no  more  statement  on  the  first  application 
than  is  contained  in  it,  nor  on  the  last  one.  Mr.  Pringle 
asked  me  for  a fire  risk  : he  is  the  agent  of  the  defendants. 
I told  him  I wanted  $20,000  on  the  stock  and  utensils.  I 
told  him  I had  $5,000  in  the  Phoenix  on  the  utensils.  I gave 
no  statement  how  the  business  was  carried  on  more  than  is 
contained  in  the  application  for  insurance.  I remember 
Pringle  making  enquiry  as  to  the  character  of  my  business : 
he  told  me  he  had  had  a letter  from  Montreal  to  make  fur- 
ther enquiries,  and  he  asked  me  if  we  cared : this  was  in 
October,  1863.  I heard  the  letter  read,  and  I told  him  the 
nature  of  the  business  : I told  him  that  lard  was  rendered 
in  the  business,  and  the  process,  &c.  Since  the  fire  we  have 
insured  $10,000  in  the  Boyal,  $5,000  in  the  Lancashire, 
$5,000  in  the  Hartford,  and  $5,000  in  the  Queen.  The  rate 
of  premium  paid  on  stock  to  the  Lancashire  was  1J  per 
cent.,  and  to  the  others  l£  per  cent.  There  is  no  greater 
risk  now  than  there  was  before : the  rate  paid  to  the  defend- 
ants was  f per  cent.  We  had  a steam  engine  in  the  premises 
before  we  effected  the  first  policy  with  the  defendants,  in  the 
fall  of  1863,  and  it  was  there  afc  the  time  of  the  fire : it  is 
a small  pumping-engine.  I received  the  policy  for  plaintiff 
in  1863,  which  I read ; and  I afterwards  effected  and  took 
out  the  policy  now  sued  on.” 

On  re-examination  he  said : “ When  I insured  with  Pringle 
I referred  him  to  my  insurance  in  the  Phoenix,  which  con- 
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tamed  all  the  particulars  of  the  business,  and  he  told  me  he 
had  done  so.  I effected  a marine  risk  with  Pringle,  as  agent 
for  other  companies,  insuring  rendering  lard,  &c.  The  na- 
ture of  our  business  was  well  known,  and  it  was  described 
in  the  city  papers.  I paid  a uniform  risk  to  all  companies, 
the  same  as  to  the  defendants.  Since  the  fire  I have  paid 
higher  rates  to  all  the  companies.  When  Pringle  enquired 
the  particulars  of  the  business  and  premises  I described 
them  to  him.  I told  him  of  the  steam  engine  and  the  whole 
nature  of  our  business ; pork,  bacon,  lard  and  saltpetre.” 

The  counsel  for  the  defendants  then  moved  for  a nonsuit, 
contending  that  the  condition  on  the  policy  in  the  second 
plea  mentioned  required  that  persons  desirious  of  making 
an  insurance  must  deliver  in  the  particulars  and  nature  of 
the  property  to  be  insured ; that  the  particulars  should 
have  set  forth  whether  any  hazardous  trade  was  carried  on, 
or  any  hazardous  goods  were  deposited  on  the  premises,  or 
whether  there  was  a steam  engine,  &c.,  upon  the  premises ; 
that  saltpetre  and  lard  were  hazardous  goods,  and  rendering 
of  lard  a hazardous  trade ; that  the  plaintiff  carried  on  this 
trade  on  the  premises,  and  used  a steam  engine,  also,  in 
the  course  of  his  business ; that  the  statement  of  loss 
shewed  five  kegs  of  saltpetre  and  a large  quantity  of  manu- 
factured lard,  and  two  casks  of  lard  in  the  course  of  manu- 
facture were  on  the  premises  when  the  fire  happened,  which 
was  a large  and  dangerous  quantity;  and  that  it  was 
material  to  the  defendants  that  they  should  have  been  in- 
formed of  them,  and  as  they  had  not  been  communicated, 
the  policy  was  therefore  void. 

It  was  answered  by  the  plaintiff’s  counsel,  that  the  condi- 
tions were  only  for  the  purpose  of  enabling  the  defendants 
to  judge  of  the  risk  so  as  to  settle  the  rate  of  premium;  that 
deliver  in  did  not  mean  by  or  in  writing,  but  a verbal  state- 
ment was  sufficient ; that  after  the  policy  of  1868  was 
effected,  and  before  its  termination,  the  defendants  had 
notice  of  the  nature  of  the  plaintiff's  business,  the  rendering 
of  lard,  &c. ; and  that  the  policy  now  sued  on,  although  a 
new  one,  was  on  the  same  premises,  and  that  the  former 
verbal  notice  to  the  defendants’  agent  applied  to  it. 
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The  learned  judge  was  of  opinion,  that  delivering  in  meant 
that  the  statement  should  have  been  in  writing,  and  that  the 
verbal  statement  made  in  effecting  a former  insurance  was 
not  applicable  to  a subsequent  application  made  upon  a 
written  statement  for  a new  insurance ; but  he  left  it  to  the 
jury  to  say,  whether,  upon  the  evidence,  they  thought  the 
defendants  had  notice  of  the  matters  in  the  second  plea,  of 
which  they  alleged  they  had  not  notice,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a nonsuit,  in  case  the 
verdict  should  be  rendered  for  the  plaintiff,  if  the  court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

The  defendants  did  not  then  call  witnesses. 

The  learned  judge  told  the  jury,  that  if,  upon  the  applica- 
tion for  the  present  policy  and  the  evidence  of  Atkinson  as 
to  the  statements  made  to  Pringle  in  October,  1868,  the 
defendants  had  notice  of  the  hazardous  nature  of  the  trade^ 
and  of  the  goods  and  steam  engine,  &c.,  before  the  making 
of  the  present  policy,  to  find  for  the  plaintiff. 

The  jury  found  a verdict  for  the  plaintiff  for  the  $20,000, 
and  $900  for  interest. 

Robert  A.  Harrison,  on  behalf  of  the  defendants,  now 
obtained  a rule  nisi  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and 
a nonsuit  or  verdict  be  entered  for  the  defendant,  pursuant 
to  the  leave  reserved,  upon  the  grounds  that  the  plaintiff  did 
not  prove  performance  on  his  part,  at  the  time  of  effecting 
the  said  insurance,  of  the  requirements  of  the  condition  set 
out  in  the  second  plea  of  the  defendants. 

M.  C.  Cameron,  Q.  C.,  with  him  Burton,  Q.  C.,  shewed 
cause.  The  manufacture  oilard  is  not  within  the  conditions 
of  the  policy:  lard  is  different  from  tallow.  The  defendants 
must  have  known,  or  be  presumed  to  have  known,  that  the 
plaintiff,  as  a pork  dealer,  would  have  to  use  saltpetre  in  the 
course  of  his  trade.  As  to  the  materiality  of  facts,  the  court 
are  referred  to  Pimm  v.  Lewis,  2F.&F.  778,  and  as  to  repre- 
sentations or  concealment,  to  Foley  v.  Tabor,  2 F.  & F.  668, 
672.  The  defendants  had,  in  fact,  notice  of  all  the  matters 
in  the  condition  mentioned  in  1868,  and  they  have  had  an 
insurance  on  the  same  business  and  premises  from  that  time 
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until  the  loss  by  fire.  This  was,  therefore,  not  strictly  a new 
insurance,  and  the  same  facts  did  not  require  to  be  communi- 
cated to  the  defendants,  who  knew  them  already  by  and  in 
the  course  of  their  previous  dealings.  The  question,  as  to 
whether  the  information  should  have  been  in  writing  or  not, 
cannot  be  raised  now,  because  the  policy  has  issued,  and  that 
must  conclude  all  enquiry  as  to  the  mode  in  which  the  in- 
formation was  communicated : besides,  the  information  was 
only  required  to  enable  the  defendants  to  determine  whether 
they  would  issue  a policy  or  not,  and,  having  issued  it,  they 
cannot  now  say  they  were  not  fully  informed.  The  issue 
was  on  the  defendants,  and  they  have  not  proved  it : Platt  v. 
The  Gore  Dist.  Mut.  Ins.  Co.  9 U.  C.  C.  P.  455;  Hatton  v- 
The  Beacon  Ins.  Co.  16  U.  C.  Q.  B.  816.  The  court  may 
grant  a new  trial  if  it  be  the  proper  mode  of  doing  justice 
between  the  parties,  although  a nonsuit  or  a verdict  for  the 
defendants  has  been  moved  for:  James  v.  Hall,  10  Jur.  569 
The  following  ceses  were  also  cited  : Jennings  v The  Great 
N.  R.  Co.  13  L.  T.  N.  S.  254 ; Sutton  v.  G.  W.  R.  Co.  13 
L.  T.  N.  S.  221;  Owen  v.  De  Beauvoir , 16  M.  & W.  517. 

Galt , Q.  C.,  with  him  Harrison,  contra. — “Deliver  in’* 
must  mean  in  writing.  Besides,  the  same  words  occurring  in 
different  parts  of  the  same  instrument  should  be  construed  in 
the  same  manner  throughout,  if  possible ; for  it  must  be 
presumed  they  were  used  in  the  same  sense.  In  the  condi- 
tion, requiring  notice  of  the  loss  to  be  given,  it  is  declared 
that  the  evidence  shall  be  delivered  in,  signed  with  thicr  own 
hands,  which  must  mean  by  a writing ; and  there  is  no  reason 
why  the  like  construction  should  not  be  given  to  the  other 
condition,  which  is  set  out  in  the  second  plea. 

No  proper  notice  or  information  was  ever  given  by  the 
plaintiff  to  the  defendants  of  the  particulars  which  are  stated 
on  the  conditions  of  the  policy.  A mere  verbal  conversa- 
tion will  not  answer;  but,  at  any  rate,  a conversation  had  a 
year  before  the  particular  risk  was  taken  cannot  be  made  to 
apply  to  such  future  insurance  ; Montgomery  v.  Spence,  53, 
U.  C.  Q.  B.  39;  Merritt  v.  The  Niagara  Dist.  Mut.  Fire 
Ins.  Co.  18  U.  C.  Q.  B.  529  ; Angell  on  Fire  Insurance 
secs.  157a,  142,  172,  175  ; Arnould  on  Insurance,  p.  584 
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Glen  v.  Lewis,  22  L.  J.  Ex.  228  ; Knowles  v.  The  North 
British  and  Mercantile  Insurance  Company , tried  on  the 
9th  of  August  last,  before  Bramwell,  B.,  at  Manchester,  of 
which  Mr.  Galt  handed  in  a MS.  note  transmitted  to  the 
defendants. 

It  is  contended,  also,  by  the  plaintiff,  that  the  word  “ pre- 
mises” in  the  condition  applies  only  to  the  buildings ; but, 
even  if  that  be  so,  the  buildings  must  be  properly  described. 
“Premises”  have  been  held  to  be  applicable  to  a ship: 
Beacon  Life  Ass.  Co.  v.  Gibb,  7 L.  J.  N.  S.  594,  9 Jur. 
N.  S.  185. 

The  trade,  the  goods,  and  the  steam  engine  were  all  hazard- 
ous, and  were  matters  which  should  specially  have  been  com- 
municated to  the  defendants,  and  because  they  were  not  so 
communicated, the  defendants  cannot  be  made  liable  on  their 
policy. 

Pringle,  the  agent  to  receive  the  application  for  insurance, 
had  no  power  to  receive  mere  verbal  information  contrary  to 
the  terms  of  the  policy,  or  to  bind  the  company  by  doing  so 
Poole  v.  Leask  8 L.  T.  N.  S.  645 ; Myles  v.  Thompson, 
23  U.  C.  Q.  B.  558  ; Smith  v.  Roe,  1 L.  J.  U.  C.  N.  S.  154. 

Cameron,  Q.  C.,  and  Burton , Q.  C.,  in  reply  referred  to 
Pym  v.  Reed,  6 M.  & G.  1 ; Lambkin  v.  0.  Insurance  Co . 
12  U.  C.  578. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

This  case  differs  from  most  other  cases  of  insurance,  be- 
cause the  application  for  insurance  is  of  the  least  communi- 
cative or  inquisitive  nature  we  have  ever  seen.  It  is  certainly 
not  necessary  that  the  application  should  contain  more  than 
this  one  does,  but  it  usually  does  so,  and  all  the  particulars 
of  it  are  ordinarily,  by  the  terms  of  the  policy,  expressly 
made  a part  of  the  contract  between  the  parties  : the  real 
contract,  however,  is  the  policy  itself. 


The  application  for  insurance  is  in  the  following  form : 
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“ Scottish  Provincial  Assurance  Company. 

Specification  of  articles  to  be  insured: 

Name  of  person  to  be  assured — J.  T.  Davies,  Esq. 
Profession  or  trade — Dealer  in  Pork  and  Provisions . 
Residence — Hamilton. 

On  the  building,  &c 

Household  goods,  &c 

^Watches,  &c 

Musical  instruments,  &c 

Stock-in-trade  belonging  to  the  assured,  or 

held  in  trust  or  commission 

Utensils  and  shop-furniture,  including  all  pro- 
duce in  which  the  applicant  may  deal...  $20,000 
13 th  Oct.  to  Feb.  13th,  1865. 

J.  T.  Davies, 

Per  pro  J.  Atkinson, 

Atty” 

The  portions  in  italics  are  written,  the  rest  is  the  general 
printed  form.  Upon  this  the  policy  issued;  and  it  provides, 
“ That  this  insurance  shall  at  all  times  and  under  all  circum- 
stances be  subject  to  such  conditions  as  are  contained  in  the 
printed  proposals  issued  by  the  said  company, a copy  of  which 
conditions  is  printed  on  the  backhereof;”  and  on  the  back  it 
is  provided,  as  in  the  plea  set  forth,  that  “ Persons  desirous 
of  making  insurance  are  to  deliver  in  to  the  office  or  its 
agent  the  following  particulars  and  then  follow  the  provi- 
sions as  to  buildings,  &c.,  which  are  stated  in  the  plea. 

It  is  not  pretended  that  the  plaintiff  ever  delivered  in  more 
than  is  contained  in  the  application  above  mentioned,  and  it 
certainly  did  not  and  does  not  contain  the  particulars  specified 
in  the  conditions. 

The  company  or  their  agent  should  not,  according  to  these 
conditions,  have  issued  a policy  to  an  applicant  until  he  had 
complied  with  the  proper  preliminary  terms, and  should  not 
have  granted  the  policy  in  question  to  the  plaintiff  upon  the 
application  which  he  made. 

These  conditions,  it  would  appear  from  the  policy,  are,  or 
are  intended  to  be,  contained  in  proposals  which  are  made 
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for  insurance;  and  the  expression,  “Persons  desirous  of 
making  insurance  are  to  deliver  in”  these  particulars,  shews 
that  the  purpose  of  the  conditions  is,  that  applicants  shall 
know,  “ at  the  time  of  effecting  the  insurance,”  [according 
to  the  words  of  one  of  the  conditions,]  what  the  terms,  re- 
quirements and  responsibility  of  the  company  are. 

An  agent  of  the  company  would  have  no  power  to  waive 
the  necessity  of  the  applicant  giving  this  information,  and  a 
person  dealing  with  an  agent  must  take  notice  of  the  extent 
of  the  agent’s  powers  and  authority.  Yet  the  question  is  not 
always  what  the  actual  powers  of  the  agents  are,  but  what 
powers  has  the  principal  permitted  the  agent  to  exercise,  or 
led  others  to  believe  the  agent  possessed  ? 

The  agent  of  the  defendants  had  the  power  admittedly  to 
receive  proposals  for  insurance,  and  it  was  within  the  scope 
of  his  powers  to  judge  of  the  sufficiency  of  the  information 
which  the  applicant  supplied.  If  the  agent  were  too  easily 
satisfied  with  the  statement  given  to  him,  it  could  not  be  said 
he  was  acting  beyond  his  authority,  although  it  might  be  said 
he  was  not  acting  discreetly;  yet,  if  there  was  no  fraud,  no 
concealment,  or  no  falsehood  practised  upon  or  stated  to  him 
his  acceptance  of  such  an  offer  would  be  binding  on  the  com- 
pany. 

It  does  not  appear  that  the  plaintiff  knew  of  the  nature  of 
these  conditions  when  he  first  insured  with  the  company  in 
1868,  although  he  certainly  knew  what  they  were  when  he 
made  the  last  application  in  October,  1864,  because  Mr. 
Atkinson  says  he  had  read  the  previous  policy  which  the 
company  had  granted  to  him.  But  if  his  previous  know- 
ledge of  the  conditions  is  to  be  used  against  him  on  making 
the  last  insurance,  the  previous  knowledge  of  the  company 
should  also  be  used  against  them  in  the  same  manner ; and 
then  it  appears,  from  Mr.  Atkinson’s  evidence,,  that  in  1868 
he  told  the  defendant’s  agent  to  refer  to  his  insurance  in  the 
Phoenix  office,  which  contained  all  the  particulars  of  the 
business,  and  the  agent  told  the  plaintiff  he  had  done  so. 

I do  not  think  the  previous  knowledge  of  the  plaintiff  o^ 
the  nature  of  the  conditions  required  him  to  do  more  than 
the  company  or  their  agent  asked  him  to  do,  when  he  made 
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his  last  application  for  insurance : and  all  they  did  ask  was, 
that  he  should  fill  up  the  above  printed  blank  form,  which 
makes  no  allusion  to  hazardous  goods  or  trades,  or  to  salt- 
petre or  steam  engines,  or  to  anything  whatever  objected  to 
now  by  the  defendants  as  avoiding  the  policy.  When  he  filled 
this  form  up  and  delivered  it  to  the  defendants’  agent  and 
paid  the  premium,  and  the  agent  accepted  of  the  application 
and  premium,  what  more  did  the  plaintiff  know  he  had  to 
do  before  he  should  be  entitled  to  the  policy  ? 

If  the  agent  had  delivered  to  him  one  of  the  “ printed 
proposals  issued  by  the  company,”  referred  to  in  the  policy, 
containing  these  conditions,  and  he  had  only  given  the  in- 
formation upon  it  which  he  has  given  in  the  statement  he 
delivered  to  the  agent,  it  might  very  properly  have  been 
argued  that  he  had  not  answered  truly  or  fully,  and  that  he 
had  been  guilty  of  fraud  and  concealment ; but  when  he  has 
done  all  he  was  required  to  do,  and  all  he  had  reason  to 
believe  he  was  to  do,  and  all  which  he  had  done  or  had  been 
required  to  do  on  two  previous  occasions,  it  cannot  fairly  by 
charged  upon  him  that  he  has  done  or  has  omitted  to  do  anve 
thing  to  forfeit  his  policy.  Why  the  agent  did  not  deliver 
to  the  plaintiff  one  of  the  company’s  printed  proposals  con- 
taining these  conditions  does  not  appear. 

In  addition  to  the  fact  that  the  plaintiff  gave  all  the  parti- 
culars which  were  required  of  him,  must  be  taken  into  account 
the  further  facts,  which  Atkinson  states:  “ The  nature  of 
our  business  was  well  known  and  it  wa's  described  in  the  city 
papers  : when  Pringle  enquired  the  particulars  of  the  busi- 
ness and  premises,  I described  them  to  him : I told  him  of 
the  steam  engine  and  the  whole  nature  of  our  business ; pork, 
bacon,  lard  and  saltpetre;”  so  that,  besides  the  written 
application,  the  actual  fact  of  knowledge  of  the  main  parti- 
culars was  fully  given  to  the  agent. 

This  point  is  not  so  much  disputed,  as,  perhaps,  it  scarcely 
can  be,  for  we  assume  it  to  be  true,  if  this  be  all  the  evidence 
that  can  be  given.  But  it  is  contended  that  all  this  should 
have  been  in  writing , because  the  conditions  speak  of  these 
articulars  being  “delivered  in  to  the  office  or  its  agent 
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and  because  it  was  not  in  writing,  the  verbal  declarations, 
it  is  said,  are  of  no  effect. 

Deliver  in  is  not  a very  plain  expression  : it  may  be  capa- 
ble of  different  meanings.  “ Deliver  in  to  the  office,”  if 
office  means  the  place  of  business  of  the  company,  would 
seem  to  imply  something  capable  of  manual  delivery;  but  if 
office  be  an  equivalent,  as  it  frequently  is,  for  the  company > 
as  insurance  office  and  insurance  company  are  almost  con- 
vertible terms,  then,  deliver  in  to  the  office  will  carry  the 
construction  no  further  than  deliver  to  its  agent , which  might 
possibly  be  done  by  words  only ; and,  perhaps,  office  is  to  be 
read  as  company,  because  the  expression,  uits  agent,”  means 
the  company's  agent,  and  not  the  agent  of  the  office  or  place 
of  business. 

The  agent  to  procure  insurances  is  not  an  agent  confined 
to  the  place  of  business  of  the  company,  but  is  an  out-door 
agent,  usually  travelling  from  place  to  place,  and  very  fre- 
quently representing  more  insurance  companies  than  one* 

Still,  deliver  in  should,  perhaps,  be  read  with  the  “ printed 
proposals  ;”  and  the  particulars  to  be  delivered  in  are  the 
answers  or  information  which  are  made  or  furnished  according 
to  the  conditions  which  are  contained  in  these  proposals;  and 
if  the  expression  be  read  in  this  manner, as  we  think  it  should 
be,  the  proper  construction  to  be  placed  upon  deliver  in 
would  be  a delivery  by  or  in  writing.  Probably  “ deliver 
in  ” would  imply  a writing,  when  the  same  expression  is 
again  used  in  the  conditions,  which  form  the  words,  “ signed 
with  his  hand,”  clearly  imports  a writing. 

But  this  does  not  determine  the  question  in  the  defendants* 
favour,  because  the  plaintiff  was  not  supplied  with  these 
printed  proposals, and  because  they  were  and  are  preliminary 
to  the  issuing  of  the  policy,  and  when  that  has  issued  the 
purposes  of  the  printed  proposals  and  the  delivery  of  the 
particulars  have  been  fulfilled. 

The  authorities  which  are  cited,  and  some  others  which 
we  have  noted,  which  are  material  to  the  case,  are  to  the 
following  effect : 

That  the  assured  must  communicate  to  the  insurer  every  fact 
known  to  the  assured  and  not  known  to  the  insurer  material 
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for  his  guidance  in  respect  of  the  premium  to  be  demanded. 
Actual  knowledge,  however,  is  not  essential,  if  the  insurer 
had  the  means  of  knowing  the  fact,  as  by  making  an  enquiry 
at  a particular  place,  [in  the  case  of  Lloyd’s,]  and  he  chose 
not  to  make  it;  and  that  it  was  a strong  fact  for  the  plaintiff 
in  that  case,  that  the  defendant  had  underwritten  not  once  but 
twice,  and  that  after  the  underwriters  knew  what  the  cargo 
was  to  be,  that  is,  that  it  was  to  include  some  iron,  although 
the  quantity  was  not  known  : Foley  v.  Tabor. 

That  a condition,  that  the  policy  should  be  void,  if  the 
assured  should  omit  to  communicate  any  matter  material  to 
be  made  known  to  the  insurer,  did  not  apply  to  something 
which  it  might  be  well  presumed  was  known  to  the  insurers 
or  their  agent ; and  that  the  mill  [the  subject  insured]  being 
used  openly  and  publicly,  for  the  purpose  in  question,  and 
the  company’s  agent  residing  in  the  neighbourhood  and  well 
knowing  the  mill,  were  facts  from  which  the  jury  might 
. presume  the  agent  knew  the  matter  in  question  : Pimm  v. 
Lewis. 

That  if  a person  were,  and  were  known  to  be  an  agent 
only  for  effecting  insurances  by  policy  on  payment  of  a pre- 
mium, he  was  not  the  agent  of  the  insurers  in  granting  a 
verbal  insurance  and  in  taking  a promissory  note  in  place 
of  cash  for  the  premium  ; but  if  the.  person  were  the  agent 
of  the  company,  and  merely  made  an  unwise  contract  for 
them,  or  had  been  satisfied  with  answers  which  ought  to  have 
been  deemed  unsatisfactory,  in  these  and  in  many  more  sup- 
posable  cases  the  company  would  have  been  clearly  bound  : 
The  Montreal  Ass.  Co.  v.  McGillivray , (18  Moore  P.  C.  C. 
87.) 

That  goods  specified  generally  as  hazardous  goods  will  not 
authorize  a larger  quantity  of  gunpowder  to  be  kept  on  the 
premises  than  has  been  specially  stipulated  for  : McEwan 
etal . v.  Guthridge , (18  Moore  P.  C.  6.  304.) 

That  a false  statement,  if  provided  against  in  the  condi- 
tions, avoids  the  policy,  whether  that  statement  be  material 
or  not,  for  it  is  a part  of  the  contract : Anderson  v.  Fitz- 
gerald,  (4  H.  L.  C.  484.) 


DAVIS  V.  THE  SCOTTISH  PR0V.  INSURANCE  COMPANY.  189 

That  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal : Dresser  v.  Norwood,  (10  Jur.  N.  S.  851.) 

That  the  agent  of  an  insurance  company  cannot  as  such 
agent  bindthe  company  to  grant  a policy  without  the  consent 
of  the  directors : Linford  v.  The  Prov.  Ins.  Co.  (10  Jur. 
N.  S.  1066.) 

That  the  burden  of  proof  is  on  the  person  dealing  with  an 
agent,  to  shew  that  an  agency  exists,  and  that  the  agent  had 
the  authority  assumed  or  otherwise  which  estops  the  prin- 
cipal : Pole  v.  Leask ; Myles  v.  Thompson  ; Smith  v.  Roe. 

That  when  a public  statute  declared  an  insurance  shall  be 
deemed  and  become  void  on  failure  of  some  stipulation  in- 
serted in  the  statute,  the  provision  cannot  be  waived  by  con- 
sent of  the  parties,  or  by  notice,  consent,  or  verbal  or  tacit 
acquiescence  : Merritt  v.  The  Niagara  Mut.  Ins.  Co.  (18 
U.  C.  Q.  B.  529,)  which  is  in  accordance  with  the  case  re- 
ferred to  in  18  Moore’s  P.  C.  C.  87. 

That  a steam  engine  introduced  into  the  premises  insured, 
and  the  using  it  in  a heated  state,  avoids  a policy  which  pro- 
vides that  there  shall  not  be  such  without  the  consent  of  the 
company,  although  the  engine  was  introduced  only  for  the 
purpose  of  making  an  experiment  whether  it  would  be  worth 
while  to  buy  it,  for  the  intent  of  the  party  is  immaterial  in 
such  a case  : Glen  v.  Lewis,  (8  Ex.  607.) 

That  perfect  good  faith  must  be  observed  by  the  assured 
towards  the  insurer,  and  that  any  material  untruth  or  con- 
cealment, fraud  or  misrepresentation,  will  avoid  the  policy, 
which  is  the  substance  of  the  passages  referred  to  in  the 
insurance  works  of  Angell  and  Arnould,  and  is  well  expressed 
in  Carter  v.  Boehm,  8 Bur.  1909.) 

Upon  a consideration  of  the  facts  and  the  law  bearing  upon 
them,  we  think  the  plaintiff  furnished  in  writing  all  the  in- 
formation he  was  required  to  give  in  writing : the  defendants 
or  their  agent  did  not  desire  more  to  be  given  to  them,  but 
accepted  it  as  sufficient  by  issuing  the  policy. 

We  think  there  is  evidence  that  the  company,  through  their 
agent,  did  in  fact  know  and  had  the  means  of  knpwing  the 
nature  of  the  plaintiff’s  business,  and  by  what  means  and 
processes  it  was  carried  on,  and  there  is  not  the  slightest 


190 


MICHAELMAS  TERM,  29  VIO  1865. 


evidence  of  any  concealment  or  falsehood  or  fraud  having 
been  practised  by  him  towards  the  company. 

And  we  think  the  company  are  responsible  if  their  agent 
accepted  a representation  as  sufficient  which  is  not  so,  unless 
fraud  or  collusion  can  be  established,  and  that  the  company 
may  waive  the  presentation  of  their  printed  proposals  to  the 
applicant  if  they  please. 

We  have  considered  the  case  with  much  anxiety,  on  account 
of  the  large  amount  in  question  and  of  the  great  inadequacy 
of  the  premium  paid  for  so  enormous  a risk,  and  because  of 
the  apparent  departure  from  every  precaution  which  it  was 
the  duty  of  the  company  and  the  agent  to  take  before  accept- 
ing so  great  a responsibility ; and  because,  also,  the  plaintiff 
might  have  been,  and,  perhaps,  ought  to  have  been  far  more 
communicative  than  he  was.  But,  however  much  the  agent 
of  the  company  may  have  been  and  may  be  to  blame  in  all 
this,  the  company  cannot  acquit  themselves  from  very  much 
that  seems  to  be  also  extraordinary  on  their  part.  This  was 
not  their  first  insurance  for  the  plaintiff : they  had  before 
this  present  transaction  received  two  just  such  insufficient 
proposals  from  him,  and  granted  to  him  two  just  such  policies 
as  the  present  one.  They  must  have  known  of  these  previous 
proposals  ; for  we  presume  such  documents  are  transmitted 
to  them  to  prepare  the  policies  by ; and  if  they  accepted  of 
such  proposals  as  satisfactory,  they  are  directly  to  blame 
themselves,  as  they  are  responsible  for  leading  their  agent  to 
believe  that  the  same  important  business  he  had  done  before 
in  so  imperfect  a manner,  he  might  do  again  in  the  same 
manner,  and  it  would  be  deemed  sufficient. 

If  this  case  had  been  fully  gone  into  at  the  trial,  we  should 
have  been  obliged  to  have  let  the  verdict  stand  as  it  is ; but 
it  was  pressed  upon  us  by  the  defendant’s  counsel, that  as  the 
learned  judge  had  ruled  in  his  favour,  and  it  was  not  neces- 
sary, therefore,  for  him  to  call  witnesses,  that  it  will  be 
prejudicial  to  the  defendants,  if  the  finding  be  permitted  to 
stand  without  allowing  them  sn  opportunity  to  produce  wit- 
nesses for  the  purpose  of  having  the  case  disposed  of  fully 
upon  the  merits. 
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We  do  not  agree  to  this  argument  of  the  defendants ; for 
we  think  that  a party  resting  upon  the  decision  of  the  judge 
must  abide  the  judgment,  also,  to  be  subsequently  pro- 
nounced on  that  decision;  but,  as  the  learned  judge  has 
reported  to  us  that  he  is  not  satisfied  with  the  evidence  of 
the  plaintiff’s  agent,  and  that  the  defendants  did  not  call 
witnesses  entirely  in  deference  to  his  opinion ; and  as  the 
plaintiff  asserts  he  can  give  still  stronger  evidence  against 
the  defendants,  which  will  show  that  they  did,  in  fact,  make 
the  enquiry  at  the  Phoenix  office  which  they  were  told  to 
make,  we  think  the  case  will  be  more  satisfactorily  deter- 
mined upon  a further  investigation  than  on  the  present  one- 
sided enquiry  on  which  the  verdict  was  found. 

But  the  rule  must  be  absolute  for  a new  trial  on  payment 
of  costs  by  the  defendants. 

Buie  absolute  for  new  trial,  on  payment  of  costs. 


Milligan  v.  Grand  Trunk  Bailway  Company. 

Commission  to  take  evidence — Affidavit  not  identifying  examination  of  witnesses 
thereunder — Con.  Stats.  U.  C.  cap.  32,  sec.  21. 

An  affidavit  of  the  due  taking  of  the  examination  of  a witness  under  a 
commission  stated,  that  “the  examination  of  B.,  the  witness  named  in 
the  said  commission,  was  duly  taken  before  me  and  the  said  W.  at,  &c., 
according  to  the  directions  of  the  said  commission.” 

Held,  that  the  examination  annexed  to  the  commission  was  not  proved 
under  Con.  Stats.  U.  C.  cap.  82,  sec.  21,  for  that  the  affidavit  did  not  in 
any  way  identify  it  with  that  which  it  stated  to  have  been  duly  taken. 

The  first  count  of  the  declaration  alleged  that  in  con- 
sideration that  plaintiff  would  deliver  to  defendants,  as  and 
being  carriers  of  goods  for  hire,  8,244  pounds  of  Canada 
wool,  to  be  by  defendants  carried  on  and  by  their  railway 
from  Toronto  to  Portland,  and  from  thence  on  and  by  a 
certain  other  railway,  or  by  certain  steamboats  connecting 
with  defendants’  railway,  to  the  city  of  Boston,  in  the  State 
of  Massachusetts,  and  there  delivered  for  the  plaintiff  for 
reward  to  defendants,  defendants  promised  to  carry  the  said 
goods,  certain  perils  and  casualties  excepted,  from  Toronto 
to  Boston  aforesaid,  and  there  deliver  the  same  for  plaintiff ; 
and  plaintiff  delivered  and  defendants  received  and  had  tha 
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said  goods  for  the  purpose  and  on  the  terms  aforesaid,  and 
all  conditions  were  fulfilled  and  all  things  happened  and  all 
terms  elapsed  necessary  to  entitle  the  plaintiff  to  maintain 
the  action ; yet  defendants  did  not  carry  or  cause  to  be  car- 
ried and  delivered  the  said  goods  for  the  plaintiff  as  aforesaid 
within  a reasonable  time,  or  any  time  thereafter,  but  neg- 
lected so  to  do,  and  therein  failed  and  made  default,  whereby 
and  not  by  reason  of  any  of  the  excepted  perils  or  casual- 
ties the  said  goods  were  lost  to  the  plaintiff. 

The  second  count  was  similar  to  the  first,  but  did  not 
state  the  contract  as  subject  to  any  exceptions,  and  the  con- 
tract was  to  carry  to  Boston  and  deliver  the  same  for  the 
plaintiff  within  a reasonable  time.  The  breach  to  that 
count  was,  that  defendants  did  not  within  a reasonable  time 
carry  and  deliver  the  goods  for  plaintiff  as  aforesaid,  but 
neglected  for  a long  and  unreasonable  time  to  carry  and 
deliver  the  same,  whereby  plaintiff  suffered  great  loss  for 
want  of  his  said  goods,  and  for  a long  time  lost  the  sale 
thereof,  and  was  afterwards  obliged  to  sell  the  same  at  a 
much  less  price  and  to  much  less  advantage  than  he  other- 
wise would  have  done,  and  was  put  to  expense  in  looking 
after  the  goods,  &c., 

The  third  count  was  similar,  alleging  as  a part  of  the 
contract  that  defendants  had  agreed  properly  to  stow  and 
safely  and  securely  to  carry  and  deliver  as  before  mentioned. 
The  breach  assigned  was,  that  defendants  did  not  use  due 
and  proper  care  in  the  stowage,  carriage  and  delivery  of 
the  goods  as  aforesaid,  but  so  negligently  conducted  them- 
selves in  the  premises  that  by  reason  thereof,  and  not  by 
reason  of  any  of  the  excepted  perils  or  casualties,  the  goods 
were  greatly  damaged. 

The  fourth  count  was  in  trover  for  3,244  pounds  of  Canada 
wool. 

The  plaintiff  claimed  $1000. 

1 The  defendants  pleaded,  as  to  the  first  three  counts, 
that  they  did  not  promise  as  in  the  first  three  counts  alleged. 

2.  To  the  fourth  count  they  pleaded,  Not  guilty. 

3.  For  a second  plea  to  the  first,  second  and  fourth  counts, 
that  the  goods  in  these  three  counts  mentioned  were  one  and 
the  same  goods ; that  they  were  delivered  to  defendants  at 
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plaintiff’s  request  in  writing,  upon  the  conditions,  amongst 
others,  that  the  defendants  should  not  be  liable  for  damages 
occasioned  by  delays  from  accident,  or  from  unavoidable 
causes,  or  from  damage  from  the  weather,  fire,  heat,  frost, 
or  delay  of  perishable  articles,  or  from  civil  commotions ; 
that  the  conditions  were  contained  and  endorsed  on  the 
written  request  made  by  plaintiffs  to  defendants  to  receive 
and  convey  the  said  goods  as  in  those  counts  mentioned,  and 
the  defendants  received  the  said  goods  on  these  conditions 
and  gave  a receipt  the  terms  and  conditions  of  which  were 
contained  therein  and  endorsed  thereon,  and  were  in  all 
respects  like  and  identical  with  the  conditions  on  which 
plaintiff  requested  defendants  to  receive  the  same,  viz.,  on 
and  subject,  amongst  other  things,  to  defendants’  non-lia- 
bility for  any  damage  to  the  goods  occasioned  by  delays  from 
storms,  accidents  or  unreasonable  causes,  or  for  damage 
from  the  weather,  fire,  heat,  frost  or  delay  of  perishable 
articles,  or  from  civil  commotion ; that  the  goods  were  re- 
ceived upon  these  terms  by  defendants,  and  on  no  other  did 
they  accept  or  undertake  the  carriage  of  the  said  goods,  of 
all  which,  at  the  time  of  the  delivery  of  the  said  goods  to 
and  the  receipt  thereof  by  defendants,  the  plaintiff  had 
notice;  that  afterwards,  while  said  goods  were  being  carried 
in  the  usual  course  of  the  defendants’  business  by  the  defen- 
dants, they  caught  fire  and  were  damaged  and  destroyed  by 
fire,  and  that  the  said  fire  was  accidental,  and  from  and  by 
said  accidental  fire  and  by  the  accidents  aforesaid  defen- 
dants were  prevented  from  delivering  the  said  goods  in  the 
said  three  counts  of  the  declaration  mentioned,  and  that  the 
freight  and  charges  were  to  be  paid  to  the  defendants  on 
the  delivery  of  the  said  goods  at  their  destination,  which 
were  the  several  causes  of  complaint  in  the  said  several 
counts  of  the  declaration  mentioned. 

4.  For  a second  plea  to  the  third  count  of  the  declaration, 
defendants  pleaded  the  same  in  effect  as  to  the  other  three 
counts,  as  to  the  terms  on  which  the  goods  were  delivered 
to  be  carried,  and  the  receipts  given  therefor,  &c.,  and 
alleged  that  while  the  goods  were  being  carried  and  con- 
veyed in  the  cars  usually  used  for  that  purpose,  and  in  the 
usual  course  of  defendants’  business,  the  goods  accidentally 
13  16  u.  c.,  c.  p. 
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caught  fire  and  were  destroyed  and  damaged,  and  by  that 
means,  and  from  no  other  cause  whatsoever,  defendants 
were  prevented  from  delivering  the  said  goods  to  the  plain- 
tiff, which  w ere  the  grievances  in  the  third  count  mentioned. 

5.  For  a third  plea  to  the  first  three  counts,  that  defen- 
dants did  not  receive  the  said  goods  in  those  counts  men- 
tioned from  the  plaintiff,  nor  did  plaintiff  deliver  the  same 
to  defendants  upon  the  terms  or  conditions  in  the  said 
counts  respectively  mentioned. 

6.  For  a fourth  plea  to  the  third  count,  that  defendants 
did  use  due  and  proper  care  in  the  carriage  and  stowage  of 
the  said  goods  in  the  third  count  mentioned. 

On  all  these  pleas  issues  were  joined. 

The  cause  was  tried  before  the  Hon.  Mr.  Justice  John 
Wilson,  at  the  last  Spring  Assizes  for  the  United  Counties 
of  York  and  Peel,  when  a verdict  was  rendered  for  the 
plaintiff  for  $400  damages. 

In  Easter  term  last  the  defendants  obtained  a rule  nisi  to 
set  aside  the  verdict  and  to  eliter  a nonsuit  pursuant  to  leave 
reserved ; or  to  shew  cause  why  a new  trial  should  not  be 
had  between  the  parties,  said  verdict  being  contrary  to  law 
and  evidence ; and  for  misdirection  and  the  admission  of 
improper  evidence  ; and  for  excessive  damages. 

The  misdirection  consisted  in  telling  the  jury  that  the 
defendants,  notwithstanding  the  accident  by  fire,  were  liable 
under  the  pleadings,  if  they  were  satisfied  that  the  wool  had 
been  changed,  although  plaintiff  had  accepted  other  wtoo1  ; 
and  in  telling  the  jury  that  the  delivery  from  the  steamboat 
of  four  additional  sacks  of  wool  to  the  consignee  of  the 
plaintiffs  wool,  was  evidence  against  the  defendants  ; and 
that  there  was  evidence  that  the  wool  delivered  was  differ- 
ent from  that  received. 

The  reception  or  admission  of  improper  evidence  consisted 
in  allowing  the  commission  issued  by  plaintiff  to  be  read, 
although  not  properly  executed  in  this,  that  the  affidavit  of 
the  due  taking  did  not  show  what  the  examination  taken 
was,  or  identify  it  with  the  evidence  returned  with  the  com- 
mission, and  also  in  receiving  the  evidence  of  the  witness 
under  said  commission,  who  had  not  answered  the  cross 
nterrogatories. 
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The  excessive  damages  consisted  in  this,  that  they  were 
for  a much  larger  amount  than  the  difference  in  value  be- 
tween the  amount  of  Canadian  wool  short  delivered  and 
the  American  wool  delivered  in  place  of  Canadian  wool. 

The  rule  was  enlarged  until  Trinity  Term  last. 

Robert  A.  Harrison,  shewed  cause. — As  to  the  commis- 
sion, the  affidavit  is  sufficient : it  is  annexed  to  the  examin- 
ation : Frank  v.  Carson,  15  U.  C.  C.  P.  135  ; and  it  is,  also, 
in  the  words  of  the  statute. 

M.  C.  Cameron,  Q.  C.,  contra. — The  affidavit  does  not 
verify  the  examination  returned  with  the  commission.  The 
commissioners  might  have  taken  the  examination  properly, 
and  yet  the  depositions  returned  not  be  those  which  were 
so  taken.  The  statutory  enactment  not  having  been  com- 
plied with,  the  evidence  given  under  the  commission  was 
not  properly  received  at  the  trial : Clay  v.  Stevenson,  7 A. 
& E.  185. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence,  on  which  the  plaintiff’s  case  principally 
rested  at  the  trial,  was  taken  under  the  commission,  and 
before  the  commission  was  read  the  defendants’  counsel 
objected  that  the  affidavit  of  the  due  taking  of  the  examina- 
tion of  the  witness  was  insufficient,  in  not  identifying  the 
evidence  returned  as  that  which  was  taken  under  the  com- 
mission. 

The  affidavit  of  the  due  taking  was  made  by  the  commis- 
sioners, and  was  annexed  to  the  interrogatories  and  the 
examination  of  the  witness,  and  all  were  annexed  to  the 
commission.  The  material  parts  of  the  affidavit  are  as 
follows:  “We,  Thomas  Proctor,  of,  &c.,  and  William  W. 
Warren,  of  the  same  place,  &c.,  commissioners  named  in 
the  writ  of  commission  hereto  annexed,  issued  out  of  the 
court  of  C.  P.,  &c.,  in  the  above  mentioned  cause,  severally 
make  oath  and  say  as  follows  : First,  I,  this  deponent,  Thos. 
P.  Proctor,  for  myself  say,  the  examination  of  William  S. 
Bond,  the  witness  named  in  the  said  commission,  was  duly 
taken  before  me  and  the  said  William  W.  Warren,  at  the 
city  of  Boston  aforesaid,  under  and  according  to  the  direc- 
tions of  the  said  commission  ; and  I,  the  said  William  W. 


196  MICHAELMAS  TERM,  29  VIC.  1865. 

Warren,  for  myself  say,  that  the  examination  of  the  said 
William  S.  Bond  was  duly  taken  before  me  and  the  said 
Thomas  P.  Proctor  at  the  city  of  Boston  aforesaid,  under 
and  according  to  the  said  commission.” 

The  Con.  Stats.  U.  C.  (cap.  32,  sec.  21,)  enacts,  “In  case 
the  examination  of  any  witness,  taken  without  the  limits  of 
Upper  Canada,  pursuant  to  any  such  commission,  be  proved 
by  an  affidavit  of  the  due  taking  of  such  examination, 
sworn,  &c.,  and  in  case  such  commission  with  such  exami- 
nation and  affidavit  thereto  annexed  be  returned  to  the  court 
close  under  the  hand  and  seal  of  one  or  more  of  the  com- 
missioners, the  same  shall  prima  facie  be  deemed  to  have 
been  duly  taken,  executed  and  returned,  and  shall  be  re- 
ceived as  evidence  in  the  cause,  unless  it  shall  be  made  to 
appear  that  the  same  was  not  duly  taken.”  Now  here  the 
examination  of  the  witness  is  not  proved  by  the  joint  affi- 
davit. The  affidavit  does  not  identify  the  examination 
anexed  in  any  way.  The  deponents  only  say,  the  exami- 
nation of  Bond  was  duly  taken  before  them.  That  may  be 
perfectly  true,  and  yet  not  be  the  examination  of  Bond 
which  is  returned  with  the  commission.  There  is  hardly  a 
doubt  that  the  examination  annexed  is  the  one  intended  to 
be  verified  by  the  affidavit,  but  it  is  not  in  any  way  con- 
nected with  it  by  matters  stated  in  the  affidavit,  nor  in  any 
way,  further  than  it  purports  on  its  face  to  be  an  examina- 
tion or  deposition  of  Bond  taken  before  them  under  the 
commission  in  that  cause,  and  returned  with  the  commis- 
sion and  certified  by  the  commissioner. 

The  object  of  the  statute  seems  to  be,  to  have  the  exami- 
nation itself,  which  is  returned  with  the  commission,  verified 
as  the  one  which  was  duly  taken  pursuant  thereto.  As  this 
examination  fails  in  that  respect  to  be  verified,  and  there  is 
no  other  evidence  to  sustain  the  plaintiff’s  case  than  that 
contained  in  the  commission,  there  must  be  a new  trial 
without  costs. 

Rule  absolute  for  new  trial,  without  costs. 
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Lyon  v.  Tiffany. 

Stai.  of  Limitations— Acknowledgment  in  writing — Evidence — Neio 

Plaintiff  in  March,  1859,  rendered  to  the  Misses  T,  daughters  of  defendant, 
an  account  for  goods  apparently  furnished  by  him  to  them:  Most  of  the 

items  in  the  account  were  entered  against  the  name  of  the  individual 
daughter  for  whom  they  seemed  to  have  been  ordered,  but  Several  articles 
were  entered  without  its  appearing  for  whom  they  had  been  ordered  : the 
defendant’s  name  did  not  appear  in  the  account  at  all.  In  February, 
1864,  plaintiff  by  his  agent  presented  to  the  defendant  and  one  of  her 
daughters  the  following  mem.,  which  they  signed  : “ To  the  Executors 
of  the  late  Gf.  T.  Gentlemen, — Being  indebted  to  J.  L.  of  T.  for  goods, 
&c.,  furnished  to  us,  in  the  sum  of,  &c.  as  shewn  in  the  annexed  state- 
ment, we  authorize  you  to  pay  this  amount  to  him  as  soon  as  you  may 
deem  practicable.  A portion  of  this  amount  is  strictly  chargeable  against 
our  younger  sister  and  brother,  which  portion  we  are  willing  should  be 
charged  against  our  interest  in  the  estate,  we  assuming  the  whole  obliga- 
tion." 

Held , that  the  signing  of  this  mem.  by  defendant  was  evidence  to  warrant  the 
jury  in  finding  that  defendant  was  primarily  liable  for  the  account  to 
which  the  mem.  related, and  that  though  the  court  would  have  been  better 
satisfied  had  the  verdict  been  the  other  way,  still,  in  the  absence  of  an 
affidavit  by  defendant  denying  such  liability,  they  did  not  feel  justified  in 
interfering  by  granting  a new  trial. 

Held , also,  that  the  mem.  was  an  acknowledgment  sufficient  to  raise  an  im- 
plied promise  to  pay, being  in  effect  made  to  plaintiff’s  agent  and  delivered 
to  him  to  be  presented  to  the  executors  for  payment ; and  that  it  was, 
therefore,  a sufficient  compliance  with  the  Act  to  take  the  case  out  of  the 
Statute  of  Limitations.  Secu  , had  the  mem.  been  sent  direct  to  the 
executors,  without  the  intervention  of  plaintiff  or  his  agent. 

Quaere,  Whether  a bill  of  exchange,  drawn  by  defendant  on  the  executors 
and  payable  to  plaintiff,  would  have  shewn  any  greater  privity  between 
the  parties  as  to  the  acknowledgment  than  the  mem.  in  question. 

Petch  v.  Lyon,  9 Q.  B.  147,  referred  to  as  to  the  proper  course  to  have  been 
pursued  by  defendant  in  order  to  repel  the  presumption  of  liability  arising 
from  the  signing  of  the  mem. 

The  writ  in  this  action  was  issued  on  the  14tli  of  August 
1865.  The  declaration  was  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered  by  plaintiff  to  defendant, 
account  stated,  and  interest. 

Defendant  pleaded  : 1.  Never  indebted  ; 2.  That  the 
cause  of  action  did  not  occur  within  six  years. 

On  these  pleas  issue  was  joined. 

By  order  of  the  Hon.  Mr.  Justice  John  Wilson  the  issues 
were  tried  before  the  Judge  of  the  County  Court  of  the 
United  Counties  of  York  and  Peel,  in  the  month  of  Sep- 
tember last,  when  a verdict  was  found  for  the  plaintiff,  and 
damages  assessed  at  £106  6s.  lid. 

On  behalf  of  the  plaintiff  an  account  was  produced, 
commencing  as  follows  : 
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“Toronto,  82  King  Street  West. 

Copy  of  account  as  furnished  in  March,  1859 : 

The  Misses  Tiffany, 

Bought  of  James  F.  Lyon. 

1858. 

July  5. — Making  dress 

“ —Buttons,  lining,  &c. 

JL;~  jf  Nov.  8. — Making  gingham  dress.......... 

Feb.  14. — “ double  skirt  dress 

18  Blue  and  white 

11  French  lilac  muslin 

8 Travelling  cloaks 

2 Pairs  kid  gloves 

Miss  E. — 3 French  muslin  dresses 

Miss  C.— 3 “ “ “ 

Miss  M— 2 “ “ “ . 

2 English ” 

The  account  proceeded  to  the  end  in  this  way,  sometimes 
items  charged  and  no  names  being  opposite,  and  then  the 
names  of  Eliza,  Clara  and  Mary  opposite  all  except  one 
item  (4  coats  and  trousers),  marked  “ Boys”  opposite  to  it, 
and  charge  £2  4s.,  marked  “ Boys.” 

There ^were  but  one  or  two  items,  except  those  mentioned, 
which  had  not  the  names  of  some  one  of  the  young  ladies 
opposite  to  them,  and  it  seemed  probable  some  of  the  articles 
not  marked  were  for  them,  as  it  appeared  unlikely  that  they 
would  all  be  required  for  one  person ; as,  for  instance,  the 
three  travelling  cloaks  above  mentioned  amounting  to 
£4  2s.  6d.  Between  five  and  six  pounds  would  cover  all 
the  other  items,  where  names  were  not  specially  mentioned 
opposite  to  them,  and  £4  7s.  would  cover  the  charges  for 
goods  furnished  the  boys. 

The  whole  amount  of  the  account  was £97  6 11 

April  5,  1864. — Interest  on  account  to  date...  34  2 6 

£131  9 5 

Or,  $525  88. 

Then  follows  on  the  next  page  : 
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“Copy. 

“ To  the  Executors  of  the  late  Geo.  S.  Tiffany : 

“ Gentlemen, — Being  indebted  to  Mr.  Jas.  F.  Lyons,  of 
Toronto,  for  goods,  &c.,  furnished  to  us,  in  the  sum  of 
£97  6s.  lid.  as  shown  in  the  annexed  statement,  we  autho- 
rise you  to  pay  this  amount  to  him  as  soon  as  you  may 
deem  practicable.  A portion  of  this  amount  is  strictly 
chargeable  against  our  young  sister  and  brothers,  which 
portion  we  are  willing  should  be  charged  against  our  in- 
terests in  the  estate,  we  assuming  the  whole  obligation. 

(Signed,)  “Mrs.  E.  A.  Tiffany. 

(Signed,)  “Eliza  A.  Tiffany. 

“Byde,  Feb.  8th,  1864. 

Certified  to  by 

(Signed)  “C.  J.  Haghter, 

“Of  10  Foster  Lane,  London.” 

“I  authorize  the  executors  of  my  late  father’s  estate  to 
pay  Mr.  Lyon’s  account,  amounting  to  the  sum  of  £97  6s. 
lid.  I assuming  whatever  sum  in  Canadian  law  is  my  share 
of  the  obligation. 

(Signed)  “Ellen  Tiffany. 

“Cheltenham,  March  4,  1864. 

Certified  to  by  * “ C.  J.  Haghter 

“Of  10  Foster  Lane,  London.” 

The  plaintiff  at  the  trial  proved  the  signature  of  the 
defendant,  Eliza  Ann  Tiffany,  to  the  memorandum  addressed 
to  the  executors  of  her  late  husband’s  estate,  (the  last  item 
of  the  account  being  after  the  14th  of  February,  1859);  that 
she  went  to  England  directly  after  the  last  of  the  goods 
were  furnished  ; thac  Haghter,  who  got  the  acknowledg- 
ment, was  the  agent  of  the  witness  and  of  plaintiff  to  get 
it ; that  the  executor  of  Tiffany  said  lie  would  pay  if  the 
account  was  certified  by  defendant;  that  the  usual  credit 
was  six  months ; that  defendants’s  children  were  under  age 
when  the  goods  were  obtained ; that  the  plaintiff  was  not 
bound  not  to  sue  for  six  months  ; that  the  defendant  had 
obtained  goods  from  the  witness  on  the  same  terms. 
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Another  witness  proved  the  usual  course  of  credit  of 
family  accounts  in  millinery  establishments  were  six  months, 
hut  they  did  not  consider  themselves  bound  to  wait  for  six 
months  before  suing.  This  witness  also  proved  that  defen- 
dant resided  in  Toronto  in  1859,  then  went  to  England, 
and  had  only  just  returned 

The  defendant’s  counsel  moved  for  a non-suit  on  the 
grounds ; 

1.  No  credit  was  given  to  defendant. 

2.  That  there  was  no  credit  of  six  months,  and  so  the 
statute  of  limitations  applied. 

8.  If  the  statute  applied,  the  acknowledgment  was  not 
sufficient  to  take  the  case  out  of  it. 

There  was  a verdict  for  plaintiff  for  £106  6s.  lid.,  being 
the  amount  of  the  account  with  interest  from  the  time  of 
the  acknowledgment  in  1864. 

The  defendant’s  counsel  objected  to  the  charge  of  the 
learned  judge,  that  the  acknowledgment  was  sufficient  to 
warrant  the  jury  in  finding  for  the  plaintiff. 

Nicol  Kingsmill,  for  defendant,  moved  a rule  nisi  to  set 
aside  the  verdict,  upon  the  ground  of  misdirection  in  the 
learned  judge,  in  telling  the  jury  that  the  acknowledgment 
put  in  evidence  was  sufficient  to  warrant  their  finding  for 
the  plaintiff  on  the  plea  of  Never  indebted,  and  sufficient  to 
take  the  debt  out  of  the  Statute  of  Limitations ; and  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, as  there  was  no  evidence  of  any  credit  having  been 
given  to  the  defendant,  and  no  acknowledgment  sufficient 
to  make  her  answerable  for  the  debt  of  another ; and  that 
the  said  debt  appeared  to  have  been  contracted  six  years 
before  the  commencement  of  the  action,  and  there  was  no 
acknowledgment  proved  sufficient  to  take  it  out  of  the 
Statute  of  Limitations. 

During  the  Term,  J.  A.  Boyd,  shewed  cause. — As  a 
preliminary  objection:  There  is  no  affidavit  verifying  the 
signature  of  the  judge  to  the  certificate  endorsed  on  his  notes, 
stating  that  “the  within  is  a true  copy  of  my  notes  made 
on  the  trial  of  this  cause  nor  any  affidavit  verifying  the 
notes  themselves.  Our  statute  (28  Vic.,  cap.  42,  sec.  4)  is 
he  same  as  Imperial  Statute  (8  & 4 Wm.  IV.  cap.  42,  secs. 
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17  & 18),  and  the  practice  under  that  statute  in  England  is, 
to  draw  up  the  rule  on  reading  the  judge’s  notes,  which 
should  be  verified  by  affidavit.  He  referred  to  Johnson  v. 
Wells,  2 Cr.  & M.  428,  S.  C.  2 Bowl.  852;  Winch  v. 
Williams,  21  L.  J.  C.  P.  216 ; Cohen  v.  Williams,  8 Howl. 
418 ; Eclen  v.  Britten,  9 Howl.  245  ; Bodley  v.  Reynolds , 
15  L.  J.  Q.  B.  152  ; 11  Ed.  of  Arch.  Pr.  427  ; Bush  8 Ed. 
840.  Then  as  to  the  merits. — It  appeared  on  the  trial  that 
most  of  the  goods  were  supplied  to  defendant’s  children 
whilst  residing  with  her,  and  some  of  the  articles  might  have 
been  goods  furnished  to  herself ; those  opposite  to  which  no 
names  are  given  in  the  account.  The  acknowledgment  is 
express  in  terms,  and  there  is  a promise  to  pay,  which  is 
sufficient,  most  of  the  goods  being  furnished  to  her  children 
whilst  living  with  her : Cocking  v.  Ward  1 C.  B.  858  ; 
Bessichv.  Coggil,  Palmer,  559  ; Chambers  on  Infants,  114, 
304,  313.  The  fact  of  the  goods  having  been  supplied  to 
her  children  is  a good  moral  consideration  for  the  promise 
made  by  her  : 2 Williams  Saunders,  137  G.;  Shelton  v. 
Springett,  11  C.  B.  452 ; Gross  v.  Bricher,  18  U.  C.  Q.  B.? 
410  ; Kennedy  v.  Brown,  2 F.  & F.  801,  S.  C.  13  C.  B. 
N.  S.  677,  7 L.  J.  N.  S.  626  ; Turguand  v.  Bateson,  1 C.  M. 
& R.  710  (note);  Villareal  v.  Mellish,  2 Swan  536.  The 
acknowledgment  having  been  made  before  the  expiration  of 
the  six  years  will  not  be  construed  with  the  same  nicety  as 
when  creating  a new  liability  : Cornforth  v.  Smithard,  5 H. 
& N.  13 ; Evans  v.  Lyman,  9 Ex.  282 ; Rackham  v. 
Marriott,  2 H.  & F.  168  (In  Appeal  and  note  o);  Collis  v. 
Stack,  1 H.  & N.  605  ; Sidwell  v.  Mason,  2 H.  & N.  306 ; 
Jones  v.  Brown,  9 U.  C.  C.  P.  201.  If  the  original  debt  is 
barred,  there  is  sufficient  evidence  of  an  account  stated  within 
the  six  years,  and  the  plaintiff  can  hold  his  verdict  under  that 
count  of  the  declaration  : Finlayson's  Leading  Cases,  p.  1, 
McMurty  v.  Munroe,  14  U.  C.  Q.  B.  166 ; Smith  v.  Forty, 
4 C.  P.  126;  Jones  v.  Ryder,  4 M.  & W.  32;  Watkins  v. 
Washburn,  2 U.  C.  Q.  B.  281 ; Attorney-General  v.  Brooks - 
bank,  2 Y.  & J.  37. 

A.  Crooks,  Q.  C .,  in  support  of  the  rule. — As  to  the  pre- 
liminary objection,  it  is  not  necessary  to  draw  up  the  rule 
on  reading  the  notes  of  the  judge,  as  we  have  not  established 
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any  practice  of  that  kind  in  this  country.  The  practice 
under  8 Yic.  cap.  18,  sec.  51,  was  to  obtain  a certified  copy 
of  the  judge’s  notes  and  of  his  charge.  Though  that  section 
of  the  act  was  repealed  by  20  Yic.  cap.  58  sec.  19,  the  court 
will  not  now  for  the  first  time  shut  out  a party  having  a 
proper  ground  for  a motion,  because  he  pursued  the  practice 
which  had  prevailed  in  this  country  instead  of  the  practice 
established  in  England.  If  the  court  thinks  the  objection 
to  the  form  of  drawing  up  this  rule  objectionable,  it  may  be 
amended.  As  to  verifying  the  signature  of  the  judge  to  the 
certificate  of  the  correctness  of  the  copy  of  the  notes  filed  ; 
under  the  Con.  Stats,  of  Canada,  cap.  80,  sec.  6,  the  courts 
will  take  judicial  notice  of  the  signature  of  any  of  the 
judges  of  the  Superior  or  County  courts  of  law  or  equity  in 
Upper  Canada  attached  to  any  certificate  or  other  judicial 
document..  The  debt  was  originally  owing  by  defendant’s 
daughters  : this  is  apparent  from  the  evidence  on  the  part 
of  the  plaintiff.  If  so,  there  was  no  consideration  for  the 
promise  to  pay  by  her,  and  she  is  not  bound  by  it.  There  was 
no  evidence  to  shew  that  the  goods  were  furnished  by  plain- 
tiff on  defendant’s  authority  in  any  way,  either  express  or 
implied.  The  document  signed  by  defendant  was  prepared 
by  plaintiff  himself,  and  the  instrument  shews  that  the 
amount  was  to  be  paid  out  of  a special  fund.  Defendant 
was  not  liable  originally,  and  there  is  nothing  in  the  memo- 
randum produced  to  create  a liability  on  her  part.  If  the 
liability  is  treated  as  that  of  defendant,  the  memorandum 
is  not  sufficient,  for  it  is  not  an  admission  made  by  defend- 
ant to  plaintiff , it  is  only  an  authority  to  the  executors  of 
her  husband’s  estate  to  pay:  Taylor  on  Evidence , 924;  Fuller 
v.  Redman , 26  Bea.  614.  The  promise  is  not  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations  ; for  it  is 
only  to  pay  in  a particular  way,  that  is  out  of  the  husband’s 
estate  ; and  when  the  promise  is  express  there  can  be  no 
implied  promise. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  note  of  the  charge  of  the  learned  judge  is  certainly 
not  very  full;  but  we  presume  he  left  the  case  to  the  jury  to 
say,  whether  Mrs.  Tiffany,  the  defendant,  was  primarily  lia- 
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ble  to  pay  the  account  to  which  the  memorandum  related  ; 
whether  in  fact  the  articles  were  sold  to  her  children  on  her 
credit,  though  the  account  furnished  seemed  to  indicate  tha^ 
credit  was  given  to  the  children  themselves ; and  whether 
the  memorandum,  on  the  fly-leaf  of  the  account  and  referring 
to  it,  was  signed  by  her  as  an  acknowledgment  of  her  pri- 
mary liability,  or  only  as  an  authority  or  consent  on  her  part 
to  the  executors  of  her  husband’s  estate  to  pay  it.  “Being 
indebted  to  James  F.  Lyons,  of  Toronto,  in  the  sum  of 
£97  6s.  lid.,  we  authorize  you  to  pay  him  the  amount.”  The 
signing  of  this  memorandum  would  imply  an  admission  of 
primary  liability  on  the  part  of  the  defendant.  This  impli- 
cation might  have  been  repelled  by  evidence  at  the  trial, 
and  if  the  defendant  on  this  application  for  a new  trial  had 
filed  her  own  affidavit  denying  any  primary  liability,  and 
that  affidavit  had  not  been  answered,  we  might  have  granted 
a new  trial,  because  the  verdict  was  not  satisfactory.  We 
do  not  feel  justified  in  saying  that  the  signing  of  the  memo- 
randum was  not  some  evidence  to  go  to  the  jury  to  warrant 
them  in  coming  to  the  conclusion  she  was  primarily  liable  ; 
and  when  no  affidavit  is  now  filed  denying  such  liability,  we 
do  not  think  we  can  properly  disturb  the  finding  of  the  jury 
as  being  contrary  to  or  without  evidence.  We  might  have 
been  better  satisfied  with  a verdict  the  other  way,  but  we 
cannot  on  that  ground  alone  set  aside  the  present  finding. 

Then,  supposing  the  goods  to  have  been  sold  on  the  credit 
of  the  defendant  originally,  is  the  acknowledgment  suffi- 
cient to  take  the  case  out  of  the  Statute  of  Limitations  ? 

The  authorities  on  the  subject  of  the  nature  of  the  admis- 
sion and  promise  necessary  to  take  a case  out  of  the  Statute 
are  thus  summed  up  in  Taylor  on  Evidences,  (8  Ed.  922) : 
“ The  written  and  signed  acknowledgment  must  amount 
either  to  an  express  promise  to  pay  the  debt,  or  to  a clear 
and  unqualified  admission  of  a still  subsisting  liability, 
from  which  a promise  to  pay  on  request  will  be  implied  by 
law.”  Many  of  the  later  cases  are  there  referred  to,  and 
subsequent  decisions  have  in  effect  sustained  the  same 
views.  See  Godwin  v.  Gulley,  (4  H.  & N.  378):  Francis  v. 
Hawkesley,  (Ellis  & Ellis,  1052) ; Cornforth  v.  Smithard , 
(5  H.  & N.  13.) 
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Here  is  a distinct  acknowledgment  of  indebtedness : 
“ Being  indebted  to  Jas.  F.  Lyons  in  the  sum  of  £97  6s. 
lid.”  There  is  no  express  promise  to  pay  in  a way  to 
shew  that  the  implied  promise  which  the  law  Would  raise  is 
to  be  controlled,  nor  any  suggestion  that  the  signers  are  not 
to  pay  the  amount,  and,  if  they  did  so,  to  charge  it  against 
their  interest  in  the  estate  of  the  late  Geo.  S.  Tiffany.  An 
acknowledgment  made  before  the  expiration  of  six  years 
from  the  creation  of  the  debt,  as  this  was,  would  be  inter- 
preted more  in  favour  of  the  creditor  than  the  debtor ; for 
at  such  a time  the  debtor  would  in  fact  have  no  right,  if  the 
debt  was  owing,  to  dictate  terms  to  the  creditor  as  to  the 
mode  in  which  it  should  be  paid,  and  whatever  was  said 
on  the  subject  of  payment  would  rather  be  viewed  as  a sug- 
gestion as  to  the  mode  in  which  the  debtor  would  be  in  a 
position  to  pay,  then  as  a condition  as  to  which  the  acknow- 
ledgment  of  the  debt  was  made. 

We  think  the  acknowledgment  sufficient  to  raise  an  im- 
plied promise  to  pay,  being  in  effect  made  to  the  agent  of 
the  plaintiff,  as  the  evidence  shews,  and  in  fact  delivered 
to  him  for  the  purpose  of  being  presented  to  the  executors 
to  obtain  the  money.  The  acknowledgment  being  thus 
made  to  the  plaintiff’s  agent,  and  the  memorandum  given 
to  him  to  be  presented  to  the  executors  to  get  the  money 
from  them,  is  a sufficient  compliance  with  the  statute.  No 
doubt,  if  this  memorandum  had  only  been  made  by  defen- 
dant and  sent  to  the  executors  without  the  intervention  of 
the  plaintiff  or  his  agent,  then  the  memorandum  would  not 
shew  an  acknowledgment  to  the  plaintiff ; but  when  ob- 
tained through  the  intervention  of  the  plaintiff  and  delivered 
to  his  agent,  there  can  be  no  doubt  it  must  be  a sufficient 
acknowledgment  to  him. 

Would  a bill  of  exchange,  drawn  on  the  executors  and 
payable  to  the  plaintiff,  shew  in  fact  any  greater  privity 
between  the  parties  as  to  the  accknowledgment  than  the 
instrument  produced  ? 

The  case  of  Petch  v.  Lyon,  (9  Q.  B.  147,)  shews  that  the 
proper  course  for  the  defendant  to  have  taken  would  have 
been  to  show  that  the  credit  was  originally  given  to  her 
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children,  and  then  the  signing  of  the  acknowldgement 
would  apparently  be  without  consideration  and  not  binding 
on  the  defendant  to  make  her  liable  in  the  action, 

We  are  of  opinion  the  rule  must  be  discharged. 

Eule  discharged. 


Hamilton  v.  Covert  et  al. 

P.  H.  L.  &•  P.  R.  Go. — Peterborough  branch  line — Damage  in  construction 

of — Individual  liability  of  lessees  and  their  assignees — 27  Vic.  ch.  60. 

In  order  to  obtain  the  means  of  constructing  a branch  line  from  Peterborough 
to  Millbrook,  the  Port  Hope,  Lindsay  and  Peterborough  Railway  Com- 
pany agreed  to  lease  their  railway  to  T.  and  F.  under  the  provisions  con 
tained  in  the  preamble  to  27  Yic. , ch.  10,  and  the  branch  line  was  ac- 
cordingly constructed  by  T.  and  F.,  and  by  the  defendants  as  their 
assignees : 

Held,  that  the  construction  of  the  branch  line  under  the  authority  of  the 
company  had  been  sanctioned  by  this  act,  which  had  also  confirmed  to 
the  lessees  the  right  to  maintain  and  use  the  road  under  the  franchise 
of  the  company. 

Held,  also,  that  the  lessees,  and  the  defendants  claiming  under  them, 
were  not  personally  liable  for  anything  done  within  the  power  given  to 
the  company  under  the  act  relating  thereto. 

Defendants,  as  such  assignees,  laid  dowu  a double  track,  where  there  had 
been  before  but  a single  one,  along  the  street  which  ran  at  the  side  of 
the  plaintiff’s  premises : 

Held,  following  Ward  v.  G.  W . R.  Co.,  13  U.  C.  315,  that  if  the  construction 
of  this  double  track  affected  all  in  the  same  way  that  it  did  plaintiff,  he 
had  no  individual  right  of  action,  but  that  the  remedy  for  the  injury,  if 
any,  must  be  by  indictment. 

Defendants  had  also  maintained  a cutting  in  the  street  in  front  of  plaintiffs 
house,  which  prevented  the  street  being  used  as  it  formerly  had  been  : 
Held , that  if  plaintiff  had  been  more  injuriously  affected  thereby  than  others, 
and  was  entitled  to  compensation  for  the  damage  done,  redress  must  be 
sought  from  the  company,  and  not  from  defendants  individually,  as  ex- 
ercising its  rights  and  franchise. 

This  action  was  tried  at  the  last  spring  Assizes  for  the 
County  of  Peterborough,  before  the  Honorable  Mr.  Justice 
Wilson. 

In  the  declaration  the  plaintiff  alleged  that  he  was  pos- 
sessed of  a dwelling  house  and  premises,  adjoining  a public 
highway,  in  the  town  of  Peterborough,  and  was  entitled  to 
free  access  thereto,  and  uninterrupted  passage  along  the 
highway ; that  the  defendants  dug  and  excavated  the  said 
highway  near  the  said  house,  and  placed  ties  and  other 
material  for  a railway  thereupon,  and  otherwise  obstructed 
the  same  and  maintained  the  obstruction,  so  that  plaintiff 
was  obstructed  in  his  passage  along  the  highway  and  was 
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deprived  of  free  access  therefrom  to  and  from  his  house, 
and  thereby  put  to  loss  and  inconvenience,  and  his  house 
and  premises  were  thereby  deteriorated  in  value.  And  also 
that  other  excavations  had  been  unlawfully  made,  and  other 
ties  and  other  materials  of  a railroad  had  been  unlawfully 
placed  in  and  upon  the  said  highway  near  the  said  house 
and  premises  of  the  plaintiff,  for  the  purpose  of  a railway, 
whereby  the  highway  was  obstructed,  and  whereby  the  plain- 
tiff was  deprived  of  free  access  to  and  from  his  house  to  the 
highway,  and  along  the  highway,  which  the  defendants 
unlawfully  maintained  and  continued,  whereby  the  plaintiff 
was  and  continued  to  be  deprived  of  free  access  and  pass- 
age to  his  house  and  premises,  which  were  thereby  deteri- 
orated in  value. 

The  defendants  pleaded,  Not  guilty,  under  the  Eailway 
Act,  sec.  88. 

On  this  issue  was  joined. 

The  counsel  for  the  plaintiff,  in  his  opening  address, 
stated  that  the  injuries  complained  of  had  been  done  chiefly 
by  the  lessees  of  the  Port  Hope,  Lindsay  and  Beaverton 
Bailway  Company,  and  in  part  by  the  defendants,  their 
assignees,  who  maintained  the  injury  and  had  constructed 
the  Peterborough  branch,  which  ran  into  the  main  branch 
near  and  partly  opposite  the  plaintiff’s  land. 

Upon  this,  J.  H.  Cameron,  Q.  C.,  contended  that  the 
action  would  not  lie  against  these  defendants,  but  that  the 
plaintiff’s  remedy  must  be  by  claim  for  compensation  and 
arbitration. 

S.  C.  Patterson,  for  the  plaintiff,  argued  in  reply  that  the 
acts  complained  of  were  not  acts  of  the  company,  but  of 
the  defendants,  and  the  statutory  remedy  was  not  open  to 
the  plaintiff. 

The  learned  judge  ruled  that  the  statutory  remedy  was 
the  proper  course  for  the  plaintiff,  and  ordered  va  nonsuit. 

It  was  agreed  between  the  parties  that  if  the  court  should 
be  of  opinion,  on  the  facts  to  be  stated,  that  the  plaintiff 
was  entitled  to  recover,  they  should  proceed  to  a reference, 
as  if  under  the  statute,  for  ascertaining  the  amount  of  the 
plaintiff’s  damages  in  this  suit,  and  that  a verdict  should  be 
entered  for  the  plaintiff  for  the  amount  so  found. 
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The  facts  agreed  upon  were  in  substance  in  accordance 
with  the  statement  made  by  the  counsel  for  plaintiff,  in  his 
opening  address,  and  were  rendered  more  intelligible  by 
reference  to  a plan  put  in,  showing  what  the  lessees  had 
done,  and  the  plaintiffs,  their  assignees,  had  maintained  ; 
also,  what  the  defendants  had  done  in  bringing  the  Peter- 
borough branch  into  the  main  line,  partly  on  the  street 
crossings,  and  partly  on  the  street  opposite  the  plaintiff’s 
house  and  land. 

In  Easter  Term  Patterson , for  the  plaintiff,  obtained  a rule 
to  shew  cause  why  the  ncnsuit  should  not  be  set  aside,  pursu- 
ant to  leave  reserved  at  the  trial,  and  a verdict  entered  for  the 
plaintiff  (the  amount  of  such  verdict  to  be  fixed  by  reference, 
as  agreed  at  the  trial),  on  the  ground  that  the  plaintiff  was 
entitled  to  his  remedy  by  action  against  the  defendants 
under  the  facts  and  circumstances  shown  and  agreed  upon 
at  the  trial,  and  was  not  confined  to  arbitration,  as  under 
the  provisions  of  the  Railway  Clauses  Act. 

In  Trinity  Term,  Cameron,  Q.C.,  shewed  cause,  and  con- 
tended that  the  defendants  represented  the  Port  Hope, 
Lindsay  and  Beaverton  Railway  Company,  and  had  a lease 
from  the  corporation  of  the  town  of  Peterborough  for  what 
had  been  done  in  continuing  their  railway  on,  along  and 
across  the  side  highway,  beyond  the  northern  limit  of  the 
town;  that  the  defendants  were  the  recognized  lessees  of 
the  company,  and  were  so  recognized  by  them  and  the  public 
and  by  the  by-law  of  the  corporation  giving  leave  to  do  the 
work,  which  was  done  in  pursuance  of  the  power  granted 
to  the  company,  and  were  not  liable  by  action  at  the  suit 
of  individuals  for  the  works  made  and  maintained  adjoining 
plaintiff’s  land.  He  cited  Con.  Stats.  C.,  cap.  66,  secs.  12 
128;'  27  Vic.,  cap.  60;  Carson  v.  G.  W.  R.  Co.,  4 U.  c! 
192;  McDonell  v.  0.  S.  d L.  U.  R.,  11  U.  C.  267  ; Ward 
v.  G.  W.  R.,  18  U.  C.  815 ; The  Queen  v.  G.  W.  R.,  15  U. 
C.  121. 

Patterson,  contra,  contended  that  the  defendants  were 
liable  as  individuals  for  what  had  been  done,  and  were  not 
protected  as  representing  the  company  ; and  that  the  plain- 
tiff had  a right  to  maintain  an  action  for  the  injury  he  had 
sustained  from  the  defendants  works  on  the  road,  opposite 
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his  house  and  property.  He  cited  9 Yic.  cap.  109,  sec.  8 ; 
16  Yic.  cap.  49 ; Chamberlain  v.  London  Crystal  Palace  R. 
Co.,  2 B.  & S.  605  ; 18  Yic.  cap.  86;  16  Yic.  cap.  169,  sec. 
9;  Con.  Stats.  C.  22  Yic.  cap.  66,  sec.  128;  Jarvis  v.  G.  W. 
R.  8 C.  P.  C.  115 ; Widder  v.  B.  & L.  H.  R.  Co.,  20  U.  C. 
628  ; The  Queen  v.  B & L.  H.  R.  23  U.  C.  208 ; Add.  on 
Torts,  550. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Peterborough  and  Port  Hope  Railway  Company 
was  incorporated  by  the  9 Yic.,  cap.  109.  In  the  year  1852 
doubts  had  arisen  as  to  whether  what  had  been  done  by  the 
company  amounted  to  a commencement  of  their  Railway. 
To  remove  these  doubts  and  to  extend  the  provisions  of 
sections  of  the  Railway  clauses  Consolidated  Act  to  the  Act 
Incorporating  the  Peterborough  and  Port  Hope  Railway 
Company,  the  16  Yic.,  cap.  49  was  passed.  This  act  incor- 
porated the  9,  18  and  19  secs,  of  the  15  Yic.,  cap.  51,  into 
the  incorporation  of  this  company,  and  extended  the  time 
for  the  commencement  of  the  railway  from  the  passing  of 
that  act  (the  10th  November,  1852).  Then  followed  the  16 
Yic.,  cap.  169,  which  gave  any  incorporated  railway  com- 
pany authority  to  construct  branches,  not  exceeding  six 
miles,  from  any  terminus  or  station,  wherever  a by-law 
sanctioning  it  had  been  passed  by  the  municipality  within 
which  the  branch  should  be  situated,  but  excluding  the 
operation  of  certain  provisions  of  the  Railway  clauses  Con- 
solidation Act  from  such  branches,  and  preventing  land 
from  being  taken  without  the  consent  of  the  owners  for 
such  branches : [see  sec.  9.]  By  the  18  Yic.,  cap.  36,  the 
name  of  this  company  was  changed  to  the  Port  Hope, 
Lindsay  and  Beaverton  Railway  Company,  and  among 
other  things  the  5th  and  13th  sub-sections  of  the  22  section 
of  the  Railway  clauses  Consolidated  Act,  as  explained  by 
the  8 sec.  of  the  16  Yic.  cap.  169,  were  made  part  of  the 
act  incorporating  this  company.  In  the  year  1857  it  had 
become  desirable  to  construct  a branch  from  the  town  of 
Peterborough,  uniting  it  with  the  main  line  at  the  village  of 
Millbrook.  To  obtain  the  means  of  constructing  this  branch, 
the  company  agreed  to  lease  their  railway  to  Messrs.  Tate 
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and  Fowler,  on  the  terms  and  conditions  mentioned  in  the 
preamble  of  the  27  Vic.,  cap.  60.  Under  the  authority  of 
the  company  these  gentlemen,  and  the  defendants  under 
them,  as  their  assignees,  with  the  consent  of  the  municipali- 
ties through  which  it  passed,  constructed  the  branch,  and 
now  maintain  it.  By  the  last  mentioned  act,  the  lease  of 
the  railway  to  Messrs.  Tate  and  Fowler  was  confirmed  and 
declared  valid. 

We  think  the  Legislature  intended  to  sanction  and  did 
sanction  the  construction  of  that  branch  under  the  authority 
of  the  company,  and  did  confirm  to  the  lessees  the  right  to 
maintain  and  use  the  road  under  the  franchise  of  the  com- 
pany. 

We,  also,  think  that  the  lessees  and  defendants  claiming 
under  them  are  not  liable  personally  for  any  thing  which 
was  done°  within  the  powers  given  to  the  company  under 
the  acts  to  which  we  have  referred.  But  what  have  the 
defendants  done  ? In  front  and  at  the  side  of  the  plaintiff’s 
house  and  land  were  streets  crossing  each  other  at  right 
angles.  Before  the  defendants  had  any  thing  to  do  with 
the  railway,  a track  had  been  constructed,  along  the  street 
in  front,  and  it  crossed  the  street  which  passed  the  side  of 
the  plaintiff’s  house  and  land.  The  defendants,  using  the 
railway  and  exercising  the  powers  of  the  company,  made  a 
switch  which  began  to  leave  the  original  track  partly  in 
front  of  the  plaintiff ’s  property,  and  when  it  reached  the 
centre  of  the  street  on  the  side  of  the  plaintiff’s  land,  had 
become  a double  track.  They  had  cut  down  the  street  in 
front  of  the  plaintiff’s  house  nearly  two  feet,  or  at  least  they 
had  maintained  this  cutting  so  that  the  street  could  not  be 
used  as  it  had  formerly  been.  These  were  in  fact  the  in- 
juries complained  ef.  Now,  as  regards  the  switch  on  the 
side  street,  making  two  tracks  where  there  had  been  but 
one,  all  the  authorities  quoted  on  the  point,  beginning  with 
Ward  v.  G.  W.  R.,  seem  to  establish  that  if  what  has  been 
done  affects  all  Her  Majesty’s  subjects  in  the  same  way  it 
does  the  plaintiff,  he  has  no  individual  right  of  action,  but 
the  injury,  if  it  be  one,  must  be  remedied  by  indictment. 

Then,  as  regards  the  injury  in  front,  by  the  making  or 
maintenance  of  the  cutting  : if  the  plaintiff  has  been  in- 
14  16  u.  c.,  c.  p. 
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juriously  affected  more  than  his  fellow  subjects,  and  is 
entitled  to  compensation  therefore,  which  we  do  not  here 
decide,  the  authorities  quoted  seem  equally  clear,  that 
ompensation  must  be  sought  against  the  company,  and  not 
against  those  individually,  who  exercise  its  rights  and 
franchise. 

We  think  the  learned  judge  was  right  in  directing  a non- 
suit, and  that  the  rule  must  be  discharged. 

* Rule  discharged. 


Smith  v.  Richardson. 

Pro-note — Payee  and  indorser — Nominal  plaintiff — Liability  of  indorser — Plea 
in  bar — Evidence — New  trial. 

To  an  action,  by  indorsee  against  indorser  of  a promissory  note,  defendant 
pleaded,  that  the  note  was  indorsed  by  payee  without  consideration  by 
defendant  to  him ; that  defendant,  at  the  request  andfor  the  accommoda- 
tion of  maker  and  payee,  indorsed  the  note  in  blank  and  delivered  it  to 
payee,  and  there  never  was  any  consideration  for  the  indorsment  of  the 
note  to  defendant ; and  that  payee,  in  fraud  of  defendant,  delivered  the 
note  to  plaintiff,  without  value  or  consideration,  and  solely  for  the  purpose 
of  endeavouring,  through  plaintiff's  agency,  to  recover  against  defendant. 
The  evidence  shewed  that  the  maker  of  the  note,  being  indebted  to  the 
payee,  procured  defendant  to  indorse  it,  as  surely  to  the  payee , who  had 
previously  indorsed  it  in  blank,  afterwards  “without  recourse.”  It 
further  appeared  that  plaintiff  held  the  note  withont  further  considera- 
tion, the  payee  being  in  fact  beneficially  entitled, hnd  the  note  being  sued 
on  his  behalf : 

Held,  reversing  the  judgment  of  the  County  Court,  that  the  evidence  did 
not  sustain  the  pleas,  that  the  plaintiff  was  entitled  to  recover  within 
the  principle  of  Morris  v.  Walker , 15  Q.  B.  588,  and  the  cases'in  our  own 
courts  from  Peck  v,  Phippon,  9 U.  C.  73. 

Defendant,  also,  pleaded  that  payee  had  before  sued  defendant  and  themaker 
of  this  note,  and  that  such  proceedings  were  had  that  a ver  diet  was  ren- 
dered against  the  maker,  and  that  by  a rule  of  court  it  was  declared  that 
payee  was  not  entitled  to  recover  against  defendant. 

The  evidence  shewed  that  payee,  having  sued  the  maker  and  defendant, 
the  judge  ruled  that  he  could  not  reoover  against  defendant,  whereupon 
defendant’s  name  was  ordered  to  be  struck  out  of  the  record  : 

Held , that  neither  the  allegation  nor  the  evidence  in  support  of  it,  shewed 
that  these  proceedings  barred  the  payee,  or  the  plaintiff  who  sued  on  his 
behalf,  from  prosecuting  this  action. 

Robertson  v.  Heivback , 1 V.  K.  798,  distinguished. 

This  was  an  appeal  from  the  County  Court  of  the  County 
of  Frontenac. 

The  action  was  on  a promissory  note,  made  by  one 
Richard  Martin,  payable  to  the  order  of  one  David  Turk- 
ington,  who  indorsed  the  same  to  the  defendant,  who 
indorsed  to  the  plaintiff. 
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The  material  pleas  and  facts  are  set  out  in  the  judgment 
of  the  court. 

The  evidence  of  Turkington,  the  payee  of  the  note,  was 
as  follows  : 

David  Turkington  said: — “ I am  the  plaintiff  in  Tur- 
kington  v.  Martin  and  Richardson . My  name  was  on  the 
note  when  I gave  it  to  Mr.  O’Reilly.  Mr.  O’Reilly  told  me 
to  write  ‘without  recourse’  on  the  back  afterwards,  I did 
so.  I left  the  note  at  Mr.  O’Beilly’s  office.  I first  heard  of 
the  result  ofj  the  suit  when  the  sheriff  came  down  for  the 
costs  of  Richardson.  I never  knew  that  John  Smith  had 
sued  the  note  or  got  it  until  I got  a stay  from  the  sheriff. 
I never  owed  Smith  anything.  I told  young  O’Reilly  that 
he  might  do  what  he  liked  with  the  note  after  it  was  cast 
here.  I have  never  received  anything  for  the  note  from 
Smith  or  O’Reilly.  I put  my  name  on  the  note  at  the  time 
it  was  drawn.  Richardson’s  clerk  drew  the  note  and  gave 
it  to  me,  and  wrote  my  name  on  the  back  of  it,  and  then 
Richardson  endorsed  it.  I expect  to  get  proceeds  of  note. 
Martin  was  not  carrying  on  a meat  contract  this  year  when 
the  note  was  drawn.  Martin  asked  the  clerk  to  draw  the 
note.” 

Cross-examined — “I  sold  ten  head  of  cattle  to  Martin 
at  $16  a head.  He  was  to  give  me  an  indorser.  I never 
knew  Richardson  before.  Richardson  signed  the  note  and 
gave  it  back  to  me.  When  I got  the  note  I gave  up  the 
cattle.  Mr.  O’Reilly  instructed  me  to  indorse  it  ‘ without 
recourse.’  I asked  the  defendant  for  the  money  when  the 
note  became  due  : he  told  me  to  go  to  Martin.  It  was  then 
I found  out  that  defendant  was  not  liable.  I then  went  to 
Mr.  O’Reilly,  and  then  it  was  that  I wrote  some  words  on 
the  note  by  Mr.  O’Reilly’s  instructions.  I had  to  pay 
$44  90  costs.  I told  P.  O’Reilly,  jun.,  to  do  the  best  he 
could.” 

The  jury  found  in  favour  of  the  plaintiff. 

In  the  following  term  Sir  Henry  Smith,  Q.  C.,  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  for  a new  trial,  on  the 
following  grounds  : 

1.  That  the  verdict  was  contrary  to  law  and  evidence. 
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2.  That  the  verdict  was  against  the  weight  of  evidence 
and  the  judge’s  charge. 

3.  For  non-direction  in  this,  that  the  judge  should  have 
told  the  jury  that  there  was  no  evidence  to  charge  the  defen- 
dant in  this  action.  And  that  there  was  evidence  to  sustain 
the  defendant’s  third  plea. 

This  rule  was,  after  argument,  made  absolute  by  the 
court  below,  from  whose  judgment  the  plaintiff  appealed. 

Machar , for  the  appeal,  cited  Byles  on  Bills,  ed.  of  1862, 
pp.  203;  West  v.  Mclnnis,  23  U.  C.  35;  Parr  v.  Jewell , 
16  C.  B.  684  ; Hall  v.  Featherstone,  3 A.  &N.  284  ; Robert- 
son v.  Heuback,  1 V.  K.  298. 

J.  Gwynne,  Q.  C.,  contra. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  law  seems  to  be  well  settled,  that  if  the  maker  of  a 
promissory  note  for  a debt  due  by  him  to  the  payee  requests 
a third  party  to  indorse  it,  that  he  may  be  surety  to  the 
payee,  then  the  payee  can,  as  indorsee,  sue  such  indorser ; 
and  that,  in  such  a case,  the  proper  mode  of  pleading  is,  by 
declaring  on  the  note  as  indorsee  against  indorser  ; that  to 
a plea  that  the  indorsee  and  payee  are  the  same  person,  it 
may  be  replied,  that  the  indorser,  at  the  request  of  the 
maker,  endorsed  the  note  for  the  purpose  of  becoming  surety 
to  the  payee. 

Here  the  second  plea  is,  that  the  note  was  endorsed  by  the 
payee  without  any  consideration  given  by  the  defendant  to 
the  payee  ; that  the  defendant,  at  the  request  and  for  the 
accommodation  of  the  maker  and  payee,  endorsed  the  note 
in  blank  and  delivered  it  to  the  payee,  and  there  never  was 
any  consideration  for  the  endorsement  of  the  note  to  the 
defendant ; and  that  the  payee,  in  fraud  of  the  defendant, 
delivered  the  note  to  the  plaintiff  without  value  or  consider- 
ation. The  plea  contained  the  further  allegation,  that  the 
payee  had  before  brought  an  action  on  this  note  against  this 
defendant  and  the  maker  of  the  note,  and  that  such  proceed- 
ings were  had  therein  that  a verdict  was  rendered  against 
the  maker,  and  that  by  a rule  of  court  it  was  declared  that 
the  payee  was  not  entitled  to  recover  against  the  defendant. 
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The  third  plea  is,  that  the  plaintiff  came  into  possession 
of  the  note  under  the  circumstances  stated  in  the  second 
plea ; that  he  is  the  holder  of  it  for  the  benefit  of  the  payee, 
who  is  in  fact  the  beneficial  plaintiff,  and  who  indorsed  the 
note  to  the  defendant  and  is  liable  to  the  defendant  as  such 
indorser,  in  the  event  of  payment  by  him  ; and  that  the 
payee  caused  the  note  to  be  delivered  to  the  plaintiff  with 
intent  to  defraud  the  defendant,  and  solely  for  the  purpose 
of  endeavouring,  through  the  agency  of  the  plaintiff,  to 
recover  payment  of  the  note  as  against  the  defendant. 

On  these  pleas  the  plaintiff  joins  issue,  and  if  the  evi- 
dence had  sustained  the  first  allegation,  it  would  have  been 
a complete  answer  to  this  action ; namely,  that  the  defen- 
dant indorsed  the  note  for  the  accommodation  of  the  maker 
and  payee. 

Whether  the  payee  had  been  the  plaintiff  on  this  record, 
or  was,  he  appears  to  have  been,  the  beneficial  plaintiff, 
the  defendant  was  at  liberty  to  call  him,  and  he  was  called 
to  prove  these  pleas,  but  did  not.  On  the  contrary,  his 
evidence,  we  think,  brings  the  case  within  the  principle  we 
have  mentioned,  and  shews  that  the  payee  had  a right  to 
recover  against  this  defendant. 

The  introduction  of  the  former  suit  into  these  pleas 
amounts  to  nothing ; for  neither  the  allegation,  nor  the  evi- 
dence given  to  sustain  it,  shows  that  these  proceedings  bar 
the  payee  from  prosecuting  this  suit,  or  the  plaintiff  who 
brings  it  for  him.  The  allegation  is,  that  by  a Rule  of 
Court  it  had  been  declared  that  the  payee  was  not  entitled 
to  recover  against  the  defendant.  The  proof  is,  that  the 
payee,  having  sued  the  maker  and  the  defendant  on  the 
note,  the  judge  ruled  that  he  was  not  entitled  to  succeed 
against  the  defendant,  and  thereupon  the  defendant’s  name 
was  ordered  to  be  struck  out  of  the  record,  the  plaintiff  pay- 
ing costs  to  him  : in  effect,  the  plaintiff  in  that  case  as  to  the 
defendant  was  nonsuited.  But  ‘as  that  suit  was  brought 
against  the  maker  and  the  indorser  of  the  note,  each  party 
was  entitled  to  stand  on  his  individual  rights  ; and  if  a ver- 
dict and  judgment  had  passed  against  the  payee,  it  would 
have  been  a bar  to  the  recovery  in  this  action.  No  such 
proceedings  were  had,  and  the  payee  was  at  liberty  again  to 


214 


MICHAELMAS  TERM,  29  VIC.  1866. 


sue  upon  the  note,  and  so  the  plaintiff,  claiming  through  the 
payee  and  suing  here  as  his  endorser,  is  in  no  way  charge- 
able with  fraud  on  the  allegation  and  proof  on  this  part  of 
the  pleas. 

We  have  been  referred  by  the  defendant  to  the  case  of 
Robertson  v.  Heuback , 15  C.  P.  298.  There  the  majority  of 
the  court  held  that  the  plaintiff  had  failed  to  prove  that  the 
defendant  had  endorsed  the  note  for  the  purpose  of  becoming 
surety  or  liable  to  the  plaintiffs.  The  court  did  not  question 
the  principle  of  law  we  have  announced  here ; it  held  the 
plaintiff’s  evidence  did  not  bring  his  case  within  it. 

We  are  all  of  opinion  the  defendant  failed  to  prove  his 
pleas,  and  that  the  plaintiff,  therefore,  was  entitled  to 
recover.  We  think  there  ought  not  to  be  a new  trial ; for 
the  facts  as  disclosed  by  the  defendant  bring  him  within  the 
cases  of  Morris  v.  Walker , Peck  v.  Phippan , Farewell  and 
Foster,  Moffatt  et  at.  v.  Rees,  Gunn  v.  McPherson,  Robert- 
son v.  Heuback  and  all  the  casee  on  the  same  point  referred 
to  in  these  authorities. 

The  attention  of  the  learned  judge  does  not  appear  to 
have  been  called  to  any  case  except  Boulcott  v.  Woolcott, 
(16  M.  & W.  584,)  and  Hutchinson  v.  Monroe,  (8  U.  C.  Q« 
B.  108,)  and  so  he  was  led  into  a mistake  in  supposing  the 
plaintiff  was  not  entitled  to  recover. 

The  appeal  will  be  allowed,  and  the  rule  for  a new  trial 
in  the  court  below  will  be  discharged. 


Appeal  allowed. 


City  Bank  v.  Macdonald  et  al. 

Act  respecting  Interest  (Con.  Stats.  C.  cli.  58) — Banks — Usury — Pleading. 

Held , on  demurrer  to  the  pleas  set  out  below,  that  in  a plea  of  usury  to  an 
action  brought  by  a bank  on  a promissory  note  discounted  by  them,  it  is 
unnecessary  to  allege  that  there  was  a contract  for  the  taking  of  a greater 
rate  of  interest  than  7 per  cent.,  the  rate  allowed  by  statute,  and  that  the 
defence  of  usury  is  sufficiently  set  up  by  describing  the  offence  in  the 
very  words  of  the  statute. 

Held,  also,  that  where  a bank  usuriously  stipulates  for  a greater  rate  of  in- 
terest than  that  allowed  by  law,  as  a condition  of  the  loan,  although  the 
submission  to  such  terms  by  the  borrower  may  in  one  sense  be  called  a 
contract,  inasmuch  as  it  is  not  an  act  of  fraud  or  an  act  ex  delicto , yet  it 
is  that  species  of  unilateral  contract  which  is  sufficiently  described  by  and 
in  the  very  words  of  the  statute,  without  stating  in  express  terms  that 
there  was  in  fact  a contract  for  the  usurious  transaction. 

Semble,  that  with  respect  to  all  other  bodies  but  banks  the  usury  must  arise 
by  contract , as  heretofore. 

Held,  further,  that  it  sufficiently  appeared  by  the  first  plea  that  the  note  sued 
on  was  made  and  executed  by  the  defendants  as  stipulated  for  by  the 
plaintiffs,  and  that  the  plaintiffs  did  thereupon  stipulate  for  and  did  take 
reserve  and  exact  a higher  rate  of  discount  or  interest  than  7 per  cent,  per 
annum  taken  in  advance,  by  taking  the  half  per  cent,  upon  the  note  which 
was  not  bona  fide  payable  in  Montreal, 'but  was  made  so  payable  with  the 
“ corrupt  intent,”  which  was  expressly  alleged,  “of  taking  more  than 
7 per  cent,  in  contravention  of  the  statute.” 

Held,  also,  that  a bank’s  stipulating  for  more  than  7 per  cent]  (although 
prohibited  by  the  statute)  is  not  usury  under  the  statute,  but  that  usury 
consists  in  the  reservation  or  takiny  of  more  than  seven  per  cent. 

Queer e,  whether,  in  order  to  render  void  a note  made  in  contravention  of 
the  Act,  the  making  of  the  note  must  have  been  stipulated  for  as  well  as 
that  the  excessive  rate  of  interest  shall  be  afterwards  taken  upon  it. 

Held,  also  that  the  second  plea  was  clearly  insufficient,  inasmuch  as  all  the 
facts  which  constitute  the  alleged  usury  must  be  fully  set  forth,  and  it 
neither  showed  that  the  note  was  made  payable  at  a different  agency  from 
that  at  which  it  was  discounted,  tor  the  -purpose  of  enabling  the  plain- 
tiffs under  colour  of  such  an  arrangement  to  take  more  than  7 per  cent.] 
nor  that  the  plaintiffs  did  any  more  than  discount  the  note  and  charge 
one  half  per  cent.,  which  they  were  fully  entitled  to  do  in  consequence 
of  its  being  made  payable  by  the  defendants  at  Montreal  ; nor  that  they 
had  any  knowledge  of  such  a note  having  been  made  at  all  until  it  was 
presented  to  them  for  discount. 

The  fourth  plea  was  held  insufficient  for  the  same  reasons. 

The  third  plea  was  held  insufficient,  as  containing  no  allegation  sufficiently 
identifying  the  money  claimed  on  the  account  stated  with  the  money 
claimed  in  the  first  count ; but,  Held , that  it  was  no  objection  to  this 
plea  that  it  sought  to  put  in  issue  merely  matter  of  evidence,  viz: 
whether  the  note  was  the  evidence  by  which  the  plaintiff  intended  to 
support  the  account  stated. 

• Held,  also,  that  an  averment,  stating  the  identity  of  the  causes  of  action 
in  the  two  counts,  accompanied  with  an  allegation,  that  the  statements 
in  the  first  plea  were  true  in  substance  and  in  fact,  would  have  been  a 
complete  plea. 

Held , also,  that  the  fifth  ground  of  demurrer  to  the  first  plea  failed,  inas- 
much as  the  plea  was  not  a plea  of  accord  and  satisfaction,  and  only 
stated  the  former  debt  by  way  of  inducement. 

The  first  count  of  the  declaration  was  on  a promissory 
note,  dated  the  7th  of  June,  1864,  made  by  A.  Macdonald, 
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for  $500,  payable  to  H.  H.  Wright,  or  ord,re  three  months 
after  date,  and  endorsed  by  the  payee  to  S.  R.  Wright, 
and  by  him  endorsed  to  the  plaintiffs. 

The  second  count  was  on  an  account  stated. 

The  defendants  pleaded  the  following  plea  to  the  first 
count : That  the  plaintiffs  were  a bank,  incorporated  by  an 
act  of  this  Province,  and  carrying  on  business  therein;  and 
that  the  plaintiffs,  being  the  holders  at  their  branch  or  agency 
office  in  Toronto  of  certain  promissory  notes,  made  by  the 
said  A.  Macdonald,  payable  to  the  defendant  H.  H.  Wright, 
or  order,  and  endorsed  by  him  to  S.  R.  Wright,  or  order, 
who  endorsed  the  same  to  the  plaintiffs,  which  notes  matured 
on  or  about  the  7th  day  of  June,  1864,  agreed  to  renew  the 
same  and  to  discount  a renewal  note  for  the  amount  of  the 
said  notes  at  the  branch  or  agency  office  of  the  plaintiffs  at 
the  city  of  Toronto,  and  the  plaintiffs  demanded  and  stipu- 
lated, as  a condition  of  the  said  renewal  note  being  taken 
and  discounted  as  aforesaid,  that  such  several  notes  should 
be  made  payable  at  the  head  office  of  the  plaintiffs  at  the 
city  of  Montreal,  in  Lower  Canada,  although  the  said  note 
was  held  by  the  plaintiffs  at  their  branch  or  agency  office  at 
Toronto  aforesaid,  whereunto  the  defendants  were  con- 
strained to  assent,  though  well  knowing  that  the  design  of 
the  plaintiffs  was  to  exact  and  receive  and  retain,  in  addi- 
tion to  the  usual  discount  of  seven  per  centum  per  annum, 
one-half  per  centum  on  the  amount  of  the  said  note,  under 
colour  of  a premium  or  commission  to  defray  the  expenses 
of  agency  and  exchange  attending  the  collecting  the  same  ; 
and  the  defendants  said,  that,  in  pursuance  of  the  premises, 
the  said  A.  Macdonald  did  make,  and  the  other  defendants 
did  indorse  the  said  renewal  note,  which  was  the  promissory 
note  then  sued  upon  and  in  the  declaration  mentioned,  and 
which  was  made  payable  at  the  head  office  of  the  plaintiffs 
at  Montreal,  though  the  same  was  made  by  A.  Macdonald 
and  endorsed  by  the  other  defendants,  and  all  other  transac- 
tions in  respect  thereof  took  place  at  the  city  of  Toronto, 
and  the  same  was  discounted  to  H.  H.  Wright  as  agent  and 
on  behalf  of  the  said  S.  R.  Wright,  as  such  renewal,  on,  to 
wit,  the  14th  day  of  June,  1864,  and  the  said  note  was  pay- 
able on  the  lOtli  day  of  September,  1864,  and  was,  at  the 
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said  first  mentioned  date,  discounted  by  the  plaintiffs  at 
their  branch  or  agency  office  at  Toronto,  and  the  plaintiffs 
did  then  receive,  retain,  take  and  exact  the  said  rate  of  dis- 
count of  seven  per  centum  per  annum,  and  did  also  retain 
and  receive  an  amount  equal  to  and  exceeding  one-half  per 
centum  on  the  amount  of  the  said  note  ; and  the  defendants 
said  that  the  said  note  sued  upon  was  not  bona  fide  payable 
at  Montreal,  but  should  have  been  properly  made  payable 
at  Toronto  where  it  was  discounted  ; but  that  the  same  was 
made  payable  at  Montreal  by  the  express  stipulation  of  the 
plaintiffs,  with  the  corrupt  intent  and  design  of  exacting,  in 
addition  to  the  said  rate  of  discount,  the  said  one-half  per 
centum  on  the  amount  of  the  note,  under  colour  of  a pre- 
mium or  commission  to  defray  the  expenses  of  agency  and 
'exchange  attending  the  collection  of  such  note  ; and  that  in 
discounting  the  said  note  the  plaintiffs  did  exact,  receive 
and  retain,  in  addition  to  the  said  rate  of  discount  of  seven 
per  centum  per  annum,  an  amount  equal  to  and  exceeding 
one-half  per  centum  on  the  amount  of  the  said  note,  and 
only  paid  over  to  the  said  H.  H.  Wright,  as  agent  and  on 
behalf  of  S.  B.  Wright,  as  the  proceeds  of  the  note  being 
discounted  at  the  said  branch  or  agency  office  of  the  plain- 
tiffs at  Toronto,  the  sum  of  $485  84c.,  whereby  the  plaintiffs 
acted  in  contravention  of  the  statutes  on  that  behalf,  and 
were  not  entitled  to  recover  the  amount  of  the  note  then 
sued  on,  and  whereby  the  said  note  was  utterly  void. 

The  defendants  also  pleaded  to  the  same  count,  that  the 
promissory  note  then  sued  upon  was  made  payable  at  the 
head  office  of  the  plaintiffs  at  Montreal,  as  in  the  other  plea 
mentioned,  and  the  same  was  on,  to  wit,  the  14th  day  of 
June  last  past,  discounted  by  the  plaintiffs,  then  being  a 
banking  institution  carrying  on  business  as  such  in  this 
Province,  and  incorporated  by  an  Act  of  the  Province,  to 
the  defendant  H.  H.  Wright,  as  agent  and  on  behalf  of  the 
defendant  S.  B.  Wright,  at  the  branch  office  of  the  plaintiffs 
at  Toronto,  and  the  plaintiffs  did  then  receive  and  retain, 
in  addition  to  the  discount,  an  amount  exceeding  one-half 
per  centum  on  the  amount  of  such  note,  under  colour  of  a 
charge  to  defray  the  expenses  of  agency  and  exchange  at- 
tending the  collection  of  such  note,  and  did  only  pay  over 
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to  H.  H.  Wright  as  aforesaid  the  sum  of  $485  84  upon  the 
said  promissory  note  for  $500,  whereby  the  plaintiffs  had 
disentitled  themselves  to  prosecute  the  action  in  question, 
and  whereby  the  said  note  was  utterly  void. 

The  defendants  pleaded,  also,  two  similar  pleas  to  the 
account  stated,  alleging  “that  those  are  the  alleged  accounts 
stated  in  the  second  count  mentioned.” 

The  plaintiffs  demurred  to  all  lour  pleas. 

The  causes  of  demurrer  to  the  first  of  these  pleas  were  : 
That  the  plea  did  not  shew  the  note  sued  upon  to  be  void ; 
that  it  was  not  stated  the  note  was  made  in  contravention 
of  the  statute  ; or  that  there  was  any  contract  for  the  taking 
of  any  greater  rate  of  interest  for  the  loan  or  forbearance  of 
money,  or  other  commodity;  or  that  any  greater  rate  of 
interest  for  the  loan  or  forbearance  of  money,  or  other  com- 
modity, was  reserved  and  taken  than  was  authorized  by  that 
act ; that  it  appeared  the  note  sued  on  was  made  for  the 
very  amount  of  certain  other  notes  then  due  and  payable 
by  the  defendants  to  the  plaintiffs,  and  was  a substitute  for 
such  other  notes,  and  for  the  like  amount  as  was  overdue 
upon  the  security  of  such  other  notes ; that  the  allegations 
of  the  plea  were  inconsistent  with  there  having  been  any 
usurious  contract,  or  any  greater  rate  of  interest  than  was 
by  law  authorized ; that  it  was  not  stated  the  alleged  excess 
of  interest  was  reserved  or  taken  over  and  above  the  rate 
by  law  authorized ; or  that  it  was  taken  in  pursuance  of 
any,  and  if  any,  of  what  usurious  contract;  nor  did  it  ap- 
pear with  sufficient  certainty  what  the  contract  was  which 
the  defendants  intended  to  insist  on  as  making  the  promis- 
sory note  void. 

The  causes  of  demurrer  assigned  to  the  other  pleas  were 
the  same  as  those  above  stated  to  the  first  of  the  pleas, 
excepting  that  the  demurrers  to  the  pleas  to  the  second 
count  were  said  to  be  also  on  the  ground  that  these  pleas 
offered  no  material  issue  and  attempted  to  put  in  issue 
matter  not  issuable,  namely,  whether  the  promissory  note 
mentioned  in  the  plea  was  the  evidence  which  the  plaintiffs 
intended  to  adduce  in  support  of  the  account  stated ; and 
that  these  pleas  were  pleaded  merely  to  evidence  and  not  to 
the  action. 
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The  case  was  argued  in  last  Trinity  term  by  J.  Givynne , 
Q.  C.,  for  the  demurrer. — No  other  contract  than  that  which 
is  stated  in  the  declaration  can  be  inferred:  Twynam  v. 
Bingham,  9 U.  C.  Q.  B.  409.  The  plea  of  usury  must  shew 
there  was  a corrupt  contract  to  take  it ; Com.  Dig.  ‘‘Usury,” 

B. -C. ; Nichols  y.  Lee,  8 Anstr.  940 ; Nevison  v.  Whitley , 
Cro.  Car.  501;  Com.  Dig.  “Pleader,”  2 W.  28  ; Swales  v. 
Bateman,  Sir  W.  Jones,  410.  The  plea  must  set  out  pre- 
cisely the  sum  that  was  corruptly  agreed  to  he  taken : 
1 Saund.  2955,  note  (a);  Hill  v.  Montague,  2 M.  & S.  878; 
Turquand  v.  Morsdon,  7 M.  & W.  504;  8 Ch.  on  Pig. 
7 ed.  45  ; Robson  v. Fallows,  8 B.  N.  C.  396  ; and  also  what 
the  excess  was : Hinton  v.  Soffey,  3 Mod.  35  ; Crow  v. 
Brown,  12  Mod.  385 ; and  that  the  excess  was  for  interest. 
Here  no  such  contract  is  alleged  to  have  been  made,  and 
the  reservation  of  any  excess  is  insufficiently  stated. 

The  only  agreement  shewn  is,  to  renew  the  overdue  notes 
by  the  present  note  for  exactly  the  like  sum  as  the  overdue 
notes  amounted  to,  which  is  not  usury  ; and  even  if  it  be 
coupled  with  the  addition  of  the  half  per  cent,  for  discount- 
ing the  note  payable  at  a different  branch  of  the  bank,  it  is 
no  usury,  for  the  statute  allows  this  to  be  done  : Con.  Stats. 

C.  cap.  58,  sec.  5.  Whether  it  was  bona  fide  so  made  payable 
is  of  no  consequence,  for  the  statute  does  not  require  a note 
of  this  description  to  be  bona  fide  made  payable  at  such 
other  branch  of  the  same  bank : that  expression  is  only  to 
be  found  in  sec.  7 of  the  statute,  and  applies  only  to  secu- 
rities which  are  payable  at  “ other  than  its  own  places  or 
seats  of  business,  branches,  agencies  or  offices  of  discount 
and  deposit  within  the  Province.” 

Even  if  the  security  must  have  been  bona  fide  made  pay- 
able at  a different  agency  to  make  it  valid,  that  only  means 
that  it  should  be  actually  so  made  payable,  and  nothing 
more. 

Ritchey  v.  Roach  is  referred  to  as  having  been  lately 
decided  in  our  Court  of  Chancery  on  this  point. 

The  pleas  to  the  second  count  are  further  objectionable 
for  the  manner  in  which  they  attempt  to  allege  the  identity 
of  the  debt  in  the  account  stated  with  the  debt  on  the  note  : 
they  admit  a good  antecedent  debt : Phillips  v.  Cockayne > 
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3 Camp.  119  ; Gray  v.  Foivler,  1 H.  Bl.  462  ; Boag  v.  Lewis , 
1 U.  C.  Q.  B.  357. 

D.  B.  Read , Q.  C.,  contra. — The  attention  of  the  court 
is  directed  to  the  plaintiffs’  special  act  of  incorporation, 
27  Vic.  cap.  41,  secs.  3,  23,  37,  38.  The  23rd  section  of 
that  act  contains  the  term  “ bona  fide ” as  to  notes  payable 
at  a place  in  the  Province  different  from  that  at  which  they 
are  discounted,  and  it  makes  no  difference  whether  they  are 
so  made  payable  at  an  agency  of  the  same  bank  or  at  a 
different  bank,  and  it  is  by  the  special  Act  this  case  must  be 
disposed  of.  The  Act  of  Canada,  cap.  58,  sec.  9,  forbids 
banks  from  stipulating  for  or  exacting  a greater  rate  of 
interest  than  7 per  cent. ; and  this  is  what  the  pleas  declare 
the  plaintiffs  have  done ; and  if  they  have  done  so,  it  is 
sufficient  to  avoid  the  note,  although  no  specific  agreement 
for  the  taking  of  this  excess  should  be  stated ; this  must  be 
so  to  give  effect  to  the  statute,  or  else  it  must  be  assumed 
that,  when  it  has  been  stipulated  for  or  executed  by  the  bank, 
there  has  been  an  agreement  for  it. 

It  is  not  necessary  to  allege  the  excess  was  for  interest  ; 
but  if  it  should  be,  it  is  sufficiently  illegal.  He  cited 
Washbourn  v.  Burrows , 1 Exch.  107 ; Thibault  q.  t. 
y.  Gibson,  12  M.  & W.  89 ; Fisher  q.  t.  v.  Beasley , 1 
Dougl.  235  ; Masser  v.  Dauling,  Str.  1243 ; Floyer  v. 
Edwards,  Cowp.  112 ; Harrison  v.  Hannel,  5 Taunt.  780  ; 
Lowe  v.  Waller,  2 Dougl.  735  ; Carstairs  v.  Stein  4 M.  & S. 
200  ; Lee  q.  t.  v.  Cass,  1 Taunt.  511 ; Chapman  v.  Black , 
2 B.  & Al.  598. 

The  second  plea  in  its  general  form  is  sufficient : Addison 
on  Contracts,  889-890. 

The  last  two  pleas  to  the  account  stated  are  also  good  : 
they  shew  that  the  notes  in  the  pleas  mentioned  formed  the 
subject  of  the  account  stated. 

J.  A.  Boyd,  on  same  side,  referred  to  the  following  addi- 
tional cases : Hammet  v.  Yea,  IB.  & P.  144 ; Marsh  v. 
Martindale,  3 B.  & P.  154;  Ch.  on  Bills,  10  Ed.  61; 
Snaith  v.  Mingay,  1 M.  & S.  96  ; Hill  v.  Montague,  2 M. 
& S.  377  ; Wright  v.  Wheeler,  1 Camp.  157  and  165,  [note] ; 
Scott  v.  Gillmore,  3 Taunt.  226 ; LeBlanc  v.  Harrison, 
Holt’s  Bs.  706;  Hollingsworth  v.  Parkhurst,  1 Noy,  2; 
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Barnes  v.  Warlich,  Cro.  Jac.  25  ; Bartlett  v.  Viner,  Carth. 
251 ; Langton  v.  Hughes , 1 M.  & S.  598. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  question,  what  is  usury,  is  to  be  determined  by  our 
own  statutes.  The  provisions  applicable  in  this  suit  are 
ss.  4,  5,  and  9 of  the  Act  respecting  Interest,  and  s.  28  of  the 
special  Act  of  Incorporation.  The  general  restriction  is 
contained  in  s.  4,  by  which  it  is  declared  that  “ no  bank 
* * * may  stipulate  for,  take,  reserve  or  exact  a higher 

rate  of  discount  or  interest  than  seven  per  centum  per  an- 
num, and  such  rate  may  be  received  and  taken  in  advance 
by  any  such  bank.”  But  by  s.  5,  “ any  hank  or  banking 
institution,  carrying  on  business  as  such  in  this  Province, 
may  on  discounting  at  any  of  its  places  or  seats  of  business, 
branches,  agencies,  or  offices  of  discount  and  deposit,  any 
note,  bill,  or  other  negotiable  security  or  paper,  payable  at 
any  other  of  its  own  places  or  seats  of  business,  &c.  &c., 
within  this  Province,  receive  or  retain,  in  addition  to  the 
discount,  any  amount  not  exceeding  the  following  rates  per 
centum,  according  to  the  time  it  has  run,  on  the  amount 
of  such  note,  &c.,  to  defray  the  expenses  attending  the  col- 
lection of  such  bill,  note,  &c.;  that  is  to  say,  under  thirty 
days,  &c.;  ninety  days  and  over,  one-half  of  one  per  cent.” 

The  twenty-third  section  ofthe  special  Act  contains  apart 
of  s.  4 and  the  general  provisions  of  s.  5 above  given  ; but 
it  is  noticeable  that  the  special  Act,  in  referring  to  the  dis- 
counting of  notes  payable  at  another  agency,  differs  from 
the  enactment  of  s.  5 by  requiring  that  such  notes,  &c., shall 
be  bona  fide  payable  at  such  other  place,  which  make  it 
similar  to  s.  7 of  the  general  Act,  where  notes  are  made 
payable  at  a different  bank. 

Then  follows  s.  9 of  the  general  Act,  which  is  as  follows, 
“ Except  as  otherwise  authorized  or  provided  by  this  Act  or 
by  some  other  Act  or  law,  no  corporation  or  company  or 
association  of  persons  not  being  a bank  authorized  by  law: 
before  the  sixteenth  of  August,  1858,  to  lend  or  borrow 
money,  shall  upon  any  contract  take  directly  or  indirectly 
for  loan  of  any  moneys,  wares,  merchandise,  or  other  com- 
modities whatsoever  above  the  value  of  six  dollars  for  a 
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year,  and  so  after  that  rate  for  a quarter  or  less  sum  or  value, 
or  for  a longer  or  shorter  time,  and,  except  as  aforesaid,  all 
bonds,  bills,  &c.  &c.,  made  or  executed  in  contravention  of 
, this  Act,  whereupon  or  whereby  a greater  interest  is  reserved 
and  taken  than  authorised  by  this  Act  or  by  some  other 
Act  or  law,  shall  be  utterly  void ; and  every  bank  or  bank- 
ing institution,  * * * which  directly  or  indirectly 

takes,  accepts,  and  receives  a higher  rate  of  interest,  shall 
forfeit  and  lose  for  every  such  offence  treble  the  value  of 
the  moneys,  wares,  merchandise,  or  other  commodities  lent 
or  bargained  for.” 

The  general  allowance  of  interest  which  may  be  taken  by 
a bank  is  a rate  not  higher  than  seven  per  centum  per  an- 
num, and  it  may  be  taken  in  advance.  The  plaintiffs  in 
this  suit  may,  also,  on  ninety  day  paper,  take,  at  the  time  of 
discounting  it,  a sum  not  exceeding  one-half  per  cent,  on 
the  amount  of  such  paper,  “ when  the  note  is  bona  fide  pay- 
able at  a place  within  the  Province  different  from  that  at 
which  it  is  discounted.” 

It  will  be  observed  that  in  all  these  provisions,  which  are 
applicable  to  banks,  there  is  not  a word  about  the  taking 
“ upon  any  contract  ” a higher  rate  of  interest  than  is  allow- 
able. The  enactment  that  no  banker  shall  stipulate  for  t 
take,  reserve  or  exact  a higher  rate  of  discount  or  interest,  is 
consistent  with  the  absence  of  any  contract  by  which  it  may 
be  stipulated  for,  taken,  reserved  or  exacted,  and  some  of 
the  words  are  more  in  accordance  with  the  absence  of  a con- 
tract than  with  their  being  one  ; for  the  bank  is  a powerful 
body,  not  subject,  or,  at  any  rate,  not  so  subject  to  the  ne- 
cessities for  money  as  its  customers  usually  are,  and  is  in 
a position  to  dictate  the  terms  of  dealing  to  those  who 
apply  for  discount  or  accommodation. 

There  is  little  doubt  that  the  contract  in  such  a case  is 
usually  imposed  by  the  lender  upon  the  borrower,  who  has  to 
submit  to  whatever  the  lender  may  stipulate,  take,  reserve  or 
exact ; and  although  the  submission  to  such  terms  may,  in 
one  sense,  be  called  a contract,  for  it  is  not  an  act  of  fraud 
or  an  act  ex  delicto ; yet  it  is  that  species  of  unilateral 
contract  which  is  sufficiently  described  by  and  in  the  words 
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of  the  statute,  without  stating  in  express  terms  that  there 
was  in  fact  a contract  for  the  usurious  transaction. 

I cannot  say  that  a statutable  offence  described  in  the 
very  words  of  the  statute,  when  no  difficulty  or  inconve- 
nience can  arise  from  the  use  of  the  very  words  of  the 
statute,  is  not  an  offence  against  it.  Such  a case  is  very 
unlike  the  one  of  Reg.  v.  Gray , (10  Jur.  N.  S.  160,)  where 
it  was  held  to  be  necessary  to  describe  a felony  as  having 
been  feloniously  done,  although  the  statute  did  not  use  such 
a term : this  was  to  distinguish  it  from  a misdemeanor,  that 
the  prisoner  might  know  precisely  with  what  offence  he  was 
charged. 

With  respect  to  every  other  body  but  banks,  the  usury 
must  arise  by  contract  as  heretofore.  It  may  be  that  the 
omission  of  banks  from  this  part  of  the  statute  was  acci- 
dental or  unintentional : perhaps  it  was  so  ,*  but  the  fact  is, 
that  they  are  expressly  excluded  from  this  particular  part 
of  it. 

I think,  therefore,  although  no  contract  be  stated,  the 
offence  will  nevertheless  be  complete,  if  it  be  described  in 
the  very  language  of  the  statute. 

The  first  plea  demurred  to  states  that  the  plaintiffs  agreed 
to  discount  the  note  sued  on  at  their  office  in  Toronto,  and 
that  they  stipulated  as  a condition  for  their  doing  so,  that 
the  note  should  be  made  payable  at  their  office  in  Montreal. 
It  is  then  said,  that,  in  pursuance  of  the  premises,  the  note 
was  made  and  endorsed  and  was  made  payable  at  the  plain- 
tiff’s office  in  Montreal,  and  was  discounted  by  them  at 
their  office  in  Toronto,  and  the  plaintiffs  did  then  receive, 
retain,  take  and  exact  the  said  rate  of  discount  of  seven  per 
cent,  and  did  also  retain  and  receive  an  amount  equal  to 
and  exceeding  one-half  per  cent,  ou  the  amount  of  the  note, 
and  only  paid  over  as  the  proceeds  of  the  note  to  S.  R. 
Wright  $485  84;  and  the  note  was  not  bona  fide  payable 
at  Montreal,  but  was  so  made  payable  by  the  express  stipu- 
lation of  the  plaintiffs  as  aforesaid,  with  the  corrupt  intent 
and  design  of  exacting,  in  addition  to  the  said  rate  of  dis- 
count, the  said  one-half  per  centum  on  the  amount  of  the 
note,  under  colour  of  a premium  or  commission  to  defray 
the  expenses  of  agency  and  exchange  attending  the  collec- 
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tion  of  the  note  ; whereby  the  plaintiffs  acted  in  contraven- 
tion of  the  statutes  in  that  behalf,  and  whereby  the  note  is 
utterly  void. 

Now  I think  it  does  appear  by  this  plea,  as  I have  endea- 
voured to  arrange  and  abstract  it,  although  it  is  rather 
loosely  drawn  in  some  respects,  that  this  note  was  made 
and  executed  by  the  defendants  as  stipulated  for  by  the 
plaintiffs,  and  that  the  plaintiffs  did  thereupon  stipulate  for 
and  take,  reserve  and  exact  a higher  rate  of  discount  or 
interest  than  seven  per  centum  per  annum  taken  in  ad- 
vance, by  taking  the  half  per  cent,  upon  the  note  which  was 
not  bona  fide  payable  in  Montreal,  but  was  made  so  payable 
with  “the  corrupt  intent,”  which  is  expressly  alleged,  of 
taking  more  than  seven  per  cent,  in  contravention  of  the 
statute. 

Although  the  bank  is  prohibited  from  stipulating  for 
more  than  seven  per  cent.,  the  stipulating  for  it  is  not  usury 
under  the  statute  : that  consists  in  the  reservation  or  taking 
•of  more  than  seven  per  cent. ; and  where  the  statute  speaks 
of  all  notes,  &c.,  made  in  contravention  of  this  act,  where- 
upon and  whereby  a greater  rate  of  interest  is  reserved  and 
taken  than  is  authorized,  being  void,  perhaps  it  does  not 
mean  that  the  making  of  the  note  must  have  been  stipu- 
lated for  as  well  as  that  the  excessive  interest  shall  be  after- 
wards taken  upon  it ; but  whether  it  does  so  or  not  is  not 
of  any  consequence  in  this  case,  for  it  is  directly  averred 
that  the  bank  did  stipulate  for  the  making  of  the  note  for 
the  purpose  of  discount  at  their  own  place  of  business. 

The  second  plea  is  clearly  insufficient ; for  it  does  not 
show  that  the  note  was  made  payable  at  a different  agency 
from  that  at  which  it  was  discounted,  for  the  purpose  of 
enabling  the  plaintiff  under  colour  of  such  an  arrangement 
to  make  more  than  seven  per  cent.,  or  that  the  plaintiffs  did 
any  more  than  discount  the  note  and  charge  the  half  per 
cent.,  which  they  were  quite  entitled  to  do  in  consequence 
of  its  being  made  payable  by  the  defendants  on  Montreal  ; 
for  although  it  is  said  the  plaintiffs  retained,  in  addition  to 
the  discount,  an  amount  exceeding  one-half  per  cent.,  yet  it 
is  not  said  what  the  amount  of  the  discount  was,  or  that 
they  had  any  knowledge  of  such  a note  having  been  made 
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at  all  until  it  was  presented  to  them  for  discount.  The 
statement  in  the  plea  that  it  was  made  payable  in  Montreal, 
as  in  the  last  plea  mentioned,  is  not  an  averment  of  any 
other  fact  or  circumstance  than  that  it  was  payable  at 
Montreal : it  does  not  carry  along  with  it  all  the  matter  or 
any  of  them  connected  with  the  making  of  the  note,  which 
are  detailed  in  the  plea  referred  to. 

The  last  plea  is  also  insufficient  for  the  same  reasons;  for 
all  the  particulars  which  constitute  the  alleged  usury  must 
be  fully  set  out,  as  appears  by  the  cases  which  were  cited  by 
the  plaintiffs. 

The  third  plea  being  similar,  as  to  the  statements  consti- 
tuting the  usury,  with  those  contained  in  the  first  plea,  is  so 
far  disposed  of  by  what  has  already  been  said  as  to  the  first 
plea  ; but  there  remains  that  further  objection  to  the  third 
plea  which  is  pleaded  to  the  account  stated,  that  it  is  said 
to  admit  a good  antecedent  debt,  and  that  it  attempted  to 
put  in  issue  merely  matter  of  evidence ; namely,  whether 
the  note  is  the  evidence  by  which  the  plaintiffs  intend  to 
support  the  account  stated. 

This  mode  of  pleading  is  not  objectionable.  See  Mee  v. 
Tomlinson , (4  A.  & E.  262) ; Gatty  v.  Field , (9  Q.  B.  431) ; 
Hammond  v.  Dayson,  (15  M.  & W.  373);  and  Bittleston 
v.  Timmis , (1  C.  B.  389).  The  plea  should  state  “that  the 
money  in  the  account  stated  is  the  same  identical  money 
claimed  in  the  first  count,  and  that  the  account  stated  was 
stated  of  and  concerning  the  note  and  the  said  money  in  the 
first  count  mentioned,  and  not  concerning  any  other  or  dif- 
ferent matter  or  sum;  and  that,  <fcc.,”  setting  out  then  the 
cause  of  defence  to  the  account  stated,  by  reason  of  the  usury 
to  the  note. 

Does  the  third  plea  state  these  facts  or  state  them  in 
substance  ? The  plea,  after  setting  out  all  the  matters,  just 
as  they  had  been  stated  in  the  first  plea,  alludes  to  the 
identity  of  the  causes  of  action  in  this  manner,  “And  the 
defendants  say  that  these  are  the  alleged  accounts  stated  in 
the  said  second  count  of  the  declaration.”  What  it  is  the 
defendants  mean  by  these  being  the  alleged  accounts  I can- 
not tell.  These,  I think,  if  it  it  mean  anything,  means  th© 
details  of  the  usury  transactions,  I think  there  is  no  allega- 
15  16,  u.c.c.p. 
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tion  of  identify,  and  that  the  plea  is  therefore  objec- 
tionable. 

If  the  defendants  had  adopted  the  course  which  was  taken 
and  approved  of  in  Hammond  v.  Dayson,  there  would  have 
been  no  necessity  for  the  repetition  of  the  other  plea  in  this 
plea,  but  an  averment  stating  the  identity  of  the  causes  of 
action  in  the  two  counts,  accompanied  with  an  allegation 
that  the  statements  in  the  first  plea  were  and  are  true 
in  substance  and  in  fact,  would  have  been  a complete  plea. 
See  also  the  4th  Eejoinder  in  Morant  v.  Chamberlin,  (6  II. 
& N.  548),  and  the  5th  plea  in  Manning  v.  Phelps , (10 
Exch.  60.) 

I am  of  opinion  the  first  plea  is  sufficient  in  law,  and 
that  there  should  be  judgment  on  it  for  the  defendants,  and 
judgment  on  the  demurrers  to  the  other  pleadings  for  the 
plaintiffs. 

Judgment  for  defendants  on  demurrer  to  first  plea,  and 
for  plaintiffs  on  the  other  pleas. 


After  giving  judgment  in  this  case,  Givynne,  Q.  C.,  stated 
fhat  no  mention  was  made  in  the  judgment  of  the  court  of 
the  point  which  he  pressed  upon  the  argument,  and  which 
is  apparent  also  on  the  record,  namely,  that  an  original  debt 
from  the  defendants  to  the  plaintiffs  is  admitted  to  the 
extent  of  $500  upon  and  by  virtue  of  prior  promissory 
notes  made  and  endorsed  by  the  defendants  to  the  plaintiffs, 
and  the  usury  charged  is  stated  to  have  been  upon  a re- 
newal note  made  and  endorsed  by  the  defendants  to  the 
plaintiffs  for  the  like  amount  as  the  amount  of  the  former 
notes,  and  which,  he  contended,  could  not  be  and  was  not 
in  law  usurious. 

The  court  thereupon  stated  that  they  would  re-consider 
the  point  and  mention  the  case  on  the  following  Saturday, 
when  A.  Wilson,  J.,  said:- — 

The  plea,  after  stating  the  former  indebtedness  and  that 
the  plaintiffs  “ agreed  to  renew  the  same  and  to  discount  a 
renewal  note  for  the  amount  of  tl^ie  said  notes,”  &q.,  states 
that  the  plaintiffs,  demanded  as  a condition  “of  the  renewal 
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note  being  taken  and  discounted,”  that  it  should  be  made 
payable  at  another  office  of  the  plaintiffs  for  the  purpose  of 
exacting  the  half  per  centum,  and  after  stating  the  receipt 
and  discount  of  the  note  by  the  plaintiffs  avers  that  the 
plaintiffs  did  exact  the  excessive  rate  on  the  renewal  note, 
and  only  paid  to  S.  E.  Wright,  as  the  proceeds  of  the  said 
note  so  discounted,  $485  84. 

It  is  not  a plea  of  accord  and  satisfaction,  that  the  renewal 
note  was  given  in  full,  which  would  be  a good  plea,  or  that 
the  $485  84  was  paid  in  discharge  of  a larger  sum,  which 
w’ould  not  be  a defence : it  is  merely  a plea  stating  by  way 
of  inducement  the  fact  of  the  former  debt,  and  that  the 
plaintiffs  agreed  to  take  and  discount  a renewal  note,  not  in 
satisfaction  and  discharge  of  the  former  notes,  but  for  the 
amount  of  the  former  notes , which  was  to  be  the  limit  of 
the  discount. 

Now,  we  do  not  see  why  usury  could  not  arise  upon  such 
a transaction ; for  it  was  not  necessary  to  make  the  usury 
complete  that  the  excess  complained  of  should  have  been 
over  and  above  the  former  debt.  If  the  proceeds  paid  to 
the  defendants  as  the  discount  of  the  renewal  did  not  dis- 
charge the  former  notes,  they  may  still  be  sued  on  them,  be- 
cause they  would  not  be  paid  in  full,  nor  any  accord  of 
satisfaction  made  or  given  in  respect  of  them.  We  see  no 
occasion  to  alter  our  judgement,  which  assumed  this  to  have 
been  so  disposed  of,  although  it  was  not  specially  men- 
tioned. 


Cutten  v.  Ker. 

Order  to  pay  money — Acceptance — Construction  of— Latent  anlbiguity — 
Evidence. 

Defendant  accepted  in  favour  of  plaintiff  the  following  draft  or  order 
directed  to  him  and  signed  by  W.:  “A.  Kerr,  Esq.,  Treasurer  Town 
of  Galt, — Please  pay  to  E.  S.  Cutten  or  order  the  sum  of  $191  and 
charge  same  to  my  account.  C.  A.  Wilber.” 

Defendant  accepted  this  instrument  in  these  terms : Accepted  payable 
from  the  first  monies  to  be  paid  Mr.  Wilber.  A.  Ker.” 

The  evidence  shewed  that  W.,  being  a sub-contractor  for  the  execution  of 
certain  work  in  and  about  the  Town  Hall  of  Galt,  and  having  an  un- 
settled claim  against  the  corporation  for  extras,  gave  this  order  in  favour 
of  plaintiff,  to  whom  he  was  indebted,  and  that  it  was  understood  at  the 
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time  and  in  the  presence  of  the  plaintiff  that  it  was  accepted  only  with 
reference  to  the  monies  expected  to  be  received  for  the  extra  work  in 
question.  After  the  acceptance,  defendant,  as  treasurer  of  the  town  of 
Galt,  and  on  the  order  of  the  committee,  of  whom  the  plaintiff  was  one 
paid  W.  certain  monies  for  work  done  upon  a bridge,  the  contract  for 
which,  however,  had  not  been  entered  into,  or  even  contemplated,  until 
after  the  acceptance  of  the  order  in  question.  Subsequently  it  was  ascer- 
tained that  nothing  was  due  to  W.  for  extra  work  on  the  Town  Hall. 
It  did  not  appear  that  the  plaintiff  had  ever  applied  to  defendant  to  he 
paid  the  amount  of  the  order  out^of  the  monies  due  to  W.  on  the  bridge. 
Held,  in  an  action  by  plaintiff  against  defendant  on  his  acceptance,  aver- 
ring that  afterwards  and  before  action  monies  had  come  to  his  hands 
to  be  paid  to  W.,  which  defendant  had  made  default  in  paying  to  plain- 
tiff, that  the  evidence  failed  to  shew  that  defendant  had  ever  as  an 
individual  received  any  monies  to  be  paid  to  W.,  but  that  th&  only  monies 
that  had  come  to  his  hands  were  monies  belonging  to  the  corporation, 
and  which,  as  treasurer  of  the  corporation,  he  was  bound  to  pay  out  as 
directed  by  the  latter,  and  that  the  monies  which  he  had  paid  to  W. 
had  been  paid  to  him  under  such  direction. 

Held,  also,  that,  even  rejecting  the  express  evidence  of  the  understanding 
that  plaintiff  was  to  be  paid  out  of  the  first  monies  coming  to  W.  for  the 
extra  ivork  on  the  Town  Hall , such  of  the  surrounding  facts  as  might  indis- 
putably have  been  given  in  evidence,  fully  warranted  the  conclusion  that 
this  was  the  understanding  of  the  parties,  viz.,  that  the  first  monies  to  be 
paid  to  W.  meant  the  first  monies  that  might  be  ordered  to  be  paid  to  him 
on  his  claim  for  work  on  the  Town  Hall. 

Semble,  that  the  instrument  sued  on  contained  a latent  ambiguity, and  that 
in  that  case  the  view  contended  for  by  defendant, viz., that  the  acceptance 
must  be  construed  as  referring  to  the  claim  for  extra  work,  would  be  aided 
by  averment  and  proof,  and  that  the  latter  would  fully  sustain  such  a 
defence. 

This  was  a special  case  for  the  opinion  of  the  court. 

The  action  was  originally  commenced  in  the  County 
Court  of  the  County  of  Middlesex,  and  removed  by  cer- 
tiorari into  this  court. 

The  trial  took  place  at  the  last  Assizes  held  at  Berlin, 
before  J.  Wilson,  J. 

The  declaration  stated  that  one  Charles  A.  Wilber,  on 
the  second  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty  eight,  by  his  draft  then 
overdue,  directed  to  the  defendant,  required  the  defendant 
to  pay  to  the  plaintiff  one  hundred  and  ninety  one  dollars, 
and  the  said  Charles  A.  Wilber  then  delivered  the  said 
draft  to  the  plaintiff,  and  the  defendant,  in  writing  on  the 
face  of  the  said  draft,  accepted  the  said  draft  payable  from 
the  first  monies  in  the  hands  of  the  defendant,  to  be  paid 
to  the  said  Wilber ; and  the  plaintiff  averred  that  before 
action  and  after  such  acceptance,  the  said  defendant  had 
monies  in  his  hands  to  be  paid  to  the  said  Charles  A. 
Wilber,  equal  to  the  amount  of  the  said  draft,  and  which 
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money  ought  to  have  been  paid  to  the  said  plaintiff  upon 
the  said  draft,  but  the  said  defendant,  instead  of  applying 
the  said  monies  in  paying  the  said  draft,  applied  the  same 
otherwise,  and  wholly  failed,  neglected  and  refused  to  pay 
the  same  to  the  plaintiff. 

The  second  count  was  on  a certain  other  draft  of  the 
same  date  and  amount,  and  was  similar  in  its  terms  to  the 
first  count,  except  that  it  stated  the  draft;  to  have  been 
directed  to  the  defendant  “ who  was  then  Treasurer  of  the 
Town  of  Galt,  and  that  defendant  accepted  the  same  pay- 
able out  of  the  first  monies  that  should  come  into  his  hands, 
as  such  treasurer  or  otherwise,  to  be  paid  to  the  said  Wil- 
ber.” 

The  third  count  was  on  account  stated,  and  for  in- 
terest. 

The  defendant  pleaded : 

1.  To  the  first  count  of  the  declaration,  that  he  did  not 
accept  the  draft  therein  mentioned,  as  alleged. 

2.  That  after  the  acceptance  therein  mentioned  the  de- 
fendant had  not  money  in  his  hands  to  be  paid  to  the  said 
Charles  A.  Wilber,  as  in  the  first  count  alleged. 

2.  To  the  second  count  of  the  declaration,  that  he  did  not 
accept  the  draft  in  that  count  mentioned,  as  therein  alleged. 

4.  That  he  did  not  promise  as  therein  alleged. 

5.  That  after  the  acceptance  in  the  said  second  count 
mentioned,  the  defendant  had  no  money  in  his  hands,  as 
treasurer  of  the  town  of  Galt  or  otherwise,  belonging  to, 
or  payable,  or  to  be  paid  to  the  said  Charles  A.  Wilber  by 
the  defendant,  as  such  treasurer,  or  otherwise,  in  manner 
and  form  as  alleged. 

6.  To  the  said  first  and  second  counts,  for  a defence  on 
equitable  grounds,  that  the  alleged  drafts  in  the  said  first 
and  second  counts  mentioned  were  in  fact  one  and  the  same 
draft  and  not  different,  and  only  one  draft  was  referred  to 
or  intended  in  and  by  the  said  two  counts  ; that  before  and 
at  the  time  of  the  drawing  and  acceptance  of  the  said 
alleged  draft  the  defendant  was  treasurer  of  the  corporation 
of  the  town  of  Galt ; that  said  corporation  were  at  that 
time  engaged  in  building  a Town  Hall  in  the  said  town, 
and  had  entered  into  a contract  with  Messrs.  Sinclair  and 
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Burrows,  as  the  contractors  and  builders  thereof;  that 
Charles  A.  Wilber  in  the  declaration  mentioned  was  a sub- 
contractor under  the  said  Sinclair  & Burrows  for  the  per- 
formance of  certain  carpenters’ work  at  the  said  Town  Hall, 
and  while  working  at  said  Town  Hall,  being  indebted  to 
the  plaintiff,  an  innkeeper  in  the  said  town,  for  board  and 
lodging  and  otherwise,  the  said  Charles  A.  Wilber  drew  the 
said  draft  upon  the  defendant,  as  such  treasurer,  in  favour 
of  the  plaintiff  for  the  sum  of  one  hundred  and  ninety-one 
dollars : that  at  the  time  it  was  supposed  that  the  said 
Charles  A.  Wilber  would  be  entitled  from  said  corporation 
to  some  monies  for  certain  alleged  extra  work  as  done  in 
and  upon  the  said  Town  Hall,  but  it  was  then  uncertain 
whether  or  no  he  was  so  entitled,  or  to  what  amount ; that 
thereupon,  and  before  any  settlement  as  to  the  said  alleged 
extra  work,  the  defendant,  as  such  treasurer,  at  the  request 
of  the  plaintiff,  and  to  accommodate  him,  accepted  the  said 
draft  payable  out  of  any  monies  that  might  thereafter  be 
found  due  to  the  said  Charles  A.  Wilber  for  such  alleged 
extra  work  by  the  said  corporation,  and  which  might  come 
into  the  hands  of  the  defendant  as  such  treasurer;  and  it 
was  conditioned  and  agreed  between  all  parties  that  the 
said  draft  should  be  paid  only  in  case  any  such  money  for 
said  extra  work  should  be  found  to  be  payable  to  said 
Charles  A.  Wilber,  and  come  into  the  hands  of  the  defen- 
dant as  such  treasurer  aforesaid,  and  should  be  payable 
only  out  of  that  fund  and  not  otherwise  ; and  the  defend  an - 
said  that  it  was  afterwards  found  that  the  said  Charles  A. 
Wilber  was  not  entitled  to  any  sum  of  money  whatsoever 
from  the  said  corporation  for  such  alleged  extra  work,  nor 
did  any  money  in  respect  thereof  or  of  any  work  at  or  upon 
the  said  Town  Hall,  payable  to  the  said  Charles  A.  Wilber, 
ever  afterwards  came  into  the  hands  of  the  defendant  as 
such  treasurer  or  otherwise  ; and  the  defendant,  after  the 
completion  of  the  said  Town  Hall,  and  after  the  ascertain- 
ing and  settling  the  accounts  of  and  connected  with  the 
building  thereof,  left  the  town  of  Galt  to  reside,  and  had 
ever  since  resided,  in  the  town  of  Brantford,  in  the  county 
of  Brant,  and  never  after  such  removal  personally  perform- 
ed the  duties  of  said  office  of  treasurer. 
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As  to  the  third  count  the  defendant  pleaded,  Never  in- 
debted. 

On  these  pleas  issue  was  joined. 

The  following  evidence  was  given  at  the  trial : 

Thomas  Sparrow  said : “ I am  Treasurer  of  the  Town  of 
Galt.  I became  so  in  January,  1859.  Adam  Ker,  the 
defendant,  was  Treasurer  till  I was  appointed.  I look  at 
the  paper  ‘ A.’  It  is  in  the  hand-writing  of  defendant.  [It 
was  the  draft  set  out.]  “ Cutten  was  an  inn-keeper  in  Galt. 
On  the  5th  October,  1858,  $100  were  paid  to  Wilber  by 
defendant,  or  by  me  as  his  deputy,  for  work  done  on  a 
bridge.  It  was  paid  on  this  order,  ‘B.’  The  next  payment 
was  on  the  9th  October,  same  year.  I paid  it  as  defendant’s 
deputy ; $200  to  Wilber  on  account  of  some  bridge.  The 
next  was  $92  paid  to  him  on  the  28th  October.  I paid  it 
as  defendant’s  deputy  on  account  of  some  bridge.” 

On  cross-examination  he  said  : “ Wilber  was  a sub-con- 
tractor on  the  Town  Hall,  on  the  carpenter’s  work.  The 
contractors  were  Sinclair  and  Burrows.  The  work  was 
finished  about  the  1st  September.  Wilber  claimed  a large 
sum  for  extras.  I was  present  when  the  draft  ‘A.’  was 
given.  Wilber  had  then  made  a claim  for  extra  work  on 
the  Hall.  The  contract  on  the  bridge  was  not  then  in  ex- 
istence. The  plaintiff  was  also  present  when  the  draft  was 
accepted.” 

The  counsel  for  the  defendant  asked  the  witness  whether 
it  was  understood  that  the  monejr  which  was  to  pay  the 
draft  was  to  come  from  money  to  be  received  upon  the 
work  Wilber  claimed  as  coming  from  the  Hall.  The  witness 
said  it  was  so  understood.  The  plaintiff’s  counsel  objected 
that  no  parol  evidence  ought  or  could  be  received  to  vary 
or  alter  this  written  acceptance,  and  that  no  parol  evidence 
was  admissible  to  prove  this  plea,  unless  it  was  in  writing. 
The  learned  judge  ruled  that  defendant  might  prove  his 
equitable  plea,  if  he  could  by  parol  or  by  writing. 

The  witness  continued.  “The  last  payment  made  to 
Wilber  on  account  of  the  Town  Hall,  was  on  the  7th 
August,  1858.  No  money  was  ever  paid  to  Wilber  on  ac- 
count of  the  Town  Hall,  and  it  was  subsequently  ascertained 
by  arbitration,  on  the  5th  December,  1858,  that  no  money 
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was  payable  to  him.  All  the  money  paid  on  the  bridge 
was  paid  before  this  was  ascertained.  The  plaintiff  v as  a 
member  of  the  corporation  of  Galt,  and  one  of  the  Com- 
mittee on  the  bridge  contract.  It  was  paid  on  the  order  of 
the  Chairman  of  the  Committee,  W.  A.  Shearson.  Wilber 
was  in  embarrassed  circumstances.” 

It  was  consented  that  a verdict  should  be  entered  for  the 
plaintiff  for  271,  and,  if  the  defendant  had  not  sustained 
his  equitable  plea  by  legal  evidence,  that  the  verdict  should 
stand ; but  that  if  he  had,  then  that  the  verdict  should  be 
entered  for  the  defendant ; the  verdict  to  be  subject  to  the 
opinion  of  the  court  on  the  evidence. 

D.  B.  Read , Q.  C.,  for  the  plaintiff,  cited  Armour  v.  Gates , 
8 C.  P.  524 ; Croome  v.  Lediardy  2 M.  & K.  251,  293 ; 
Story’s  Eq.  Juris,  ii.  sec.  1581. 

E.  B.  Woody  contra,  cited  Macdonald  v.  Longbottomt  7 
XJ.  &.  L.  J.  191 ; Tay.  Ev.  958 ; Elmore  v.  Hindy  24  U.  C. 
136. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  instrument  on  which  the  action  is  brought  reads 
thus : 

“ Galt,  2nd  Sept.,  1858. 

“ $191. 

A Ker,  Esq.,  Treasurer , Town  Galt. 

“ Please  pay  to  E.  S.  Cutten  or  order  the  sum  of  one 
hundred  and  ninety-one  dollars,  and  charge  the  same  to  my 
account. 

(Signed,)  “ C.  Wilber.” 

Across  this  instrument  was  written, 

“ Accepted,  payable  from  the  first  monies  to  be  paid  Mr. 
Wilber. 

(Signed,)  “A  Ker.” 

The  plaintiff,  in  the  first  count  of  his  declaration,  has  put 
his  interpretation  on  the  contract  or  agreement  created  by 
the  acceptance  ; viz.,  it  was  to  be  paid  to  him,  the  plaintiff, 
from  the  first  monies  in  his  (defendant’s)  hands,  to  be  paid 
to  the  said  Charles  A.  Wilber, — and  then  avers  that  defen- 
dant had  before  the  action  brought  monies  in  his  hands  to  be 
paid  Wilber,  which  money  ought  to  have  been  paid  to 
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plaintiff.  The  evidence  failed  to  shew  that  defendant  had 
any  money  in  his  hands  to  be  paid  to  Wilber,  or  which  he 
was  bound  or  liable  to  pay  to  Wilber.  He,  as  Treasurer  of 
the  town  of  Galt,  held  monies  belonging  to  that  corpora- 
tion, and  it  was  his  duty  to  pay  such  monies  as  he  was 
ordered  by  the  corporation  to  pay  out.  On  such  an  order 
he  paid  the  money,  as  I understand,  to  Wilber.  In  no  other 
sense  had  he  monies  in  his  hands  to  be  paid  to  Wilber. 
Wilber  never  was  in  a position  to  sue  Ker  for  monies  had 
and  received  to  his  use ; nor  did  any  money  of  Wilber’s 
ever  come  into  his  hands,  as  an  individual,  to  be  paid  to 
Wilber.  On  the  first  count,  therefore,  it  seems  th  at  the 
plaintiff’s  case  must  fail. 

On  reading  the  instrument  it  might  be  assumed  that  a 
state  of  facts  existed  wherein  certain  monies  would  be  pay- 
able by  the  defendant  to  Wilber,  so  that  there  is  not  neces- 
sarily any  ambiguity  on  the  face  of  it.  Now,  the  evidence 
shews  it  never  was  in  the  contemplation  of  the  parties  that 
any  money  should  be  payable  by  the  defendants,  as  an  indi- 
vidual, to  Wilber.  On  the  contrary,  it  very  clearly  appears 
that  any  money,  that,  in  the  expectation  of  the  parties, 
was  to  be  paid,  was  to  be  paid  by  the  Corporation  of  Galt 
to  Wilber,  though  doubtless  through  the  defendant,  as  their 
Treasurer. 

Looking,  then,  at  the  surrounding  facts,  to  ascertain  and 
interpret  what  the  parties  meant  by  this  instrument,  we  find 
that  Wilber,  as  a sub-contractor,  claimed  from  the  Town  of 
Galt  a considerable  sum  of  money  as  the  price  of  extras 
done  on  a contract  for  building  a town  hall  in  Galt.  The 
defendant  was  Treasurer  of  the  town,  and  the  plaintiff  was 
a member  of  the  corporation.  Wilber  was  indebted  to  the 
plaintiff  for  board,  and  all  parties  expected  that  Wilber 
would  be  entitled  to  receive  money  from  the  corporation 
under  his  claim.  In  this  state  of  things  Wilber,  whose  only 
means  of  paying  were  out  of  what  he  expected  to  receive  from 
his  claim  against  the  corporation  for  extras , gave  this  order 
on  the  defendant,  who  was  then  and  continued  for  some 
time  after  to  be  the  Treasurer  of  the  Town  of  Galt,  and  he 
accepted  it,  all  parties  at  that  time  really  looking  to  that 
claim  as  the  source  from  which  the  money  was  to  be  sup- 
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plied  to  be  paid  to  Wilber,  and  in  that  way,  through  his 
draft  on  the  defendant,  to  the  plaintiff. 

At  this  time,  we  understand  from  what  took  place  at  tha 
trial,  as  it  is  reported  to  us,  it  was  not  known  or  supposed 
that  Wilber  would  have  any  other  claim  against  the  cor- 
poration. It  was  not  contemplated  that  he  should  do  any 
further  work  for  them,  either  as  to  building  a bridge  or  in 
any  other  way.  Whilst  Wilber  was  waiting  to  have  his 
claim  against  the  corporation  for  extras  under  the  building 
contract  settled  [the  matter  having  been  referred  to  arbi- 
tration] , and  after  the  order  or  draft  had  been  accepted, 
he  (Wilber)  then  being  in  very  poor  circumstances,  agreed 
to  build  a bridge  for  the  corporation.  In  order  to  enable 
him  in  his  then  circumstances  to  go  on  with  that  work 
and  to  pay  his  workmen,  it  was  necessary  that  he  should 
receive  payments  at  very  short  intervals,  and  for  that  pur- 
pose orders  were  from  time  to  time  given  to  him  to  draw 
money  from  the  treasurer.  The  plaintiff  was  himself  a 
member  of  the  bridge  committee  of  the  corporation  by 
whom  these  orders  were,  given,  and  must  have  known 
that  the  monies  were  being  paid  on  such  orders  by  the 
treasurer.  There  is  nothing  to  show  that  he  ever  ap- 
plied to  the  treasurer  to  be  paid  the  amount  of  his  draft, 
or  claimed  to  be  entitled  to  be  paid  out  of  the  first  monies 
Wilber  received  for  the  bridge.  The  monies  paid  to 
Wilber  for  his  work  on  the  bridge  were  probably  not  more 
than  sufficient  to  pay  his  workmen  and  support  himself 
during  the  progress  of  the  work.  The  arbitration  in  rela- 
tion to  the  work  on  the  Town  Hall  closed,  and  it  was  ascer- 
tained on  the  5th  December,  1858,  that  no  money  was 
payable  to  Wilber  on  account  of  the  work  done  on  that 
building.  From  that  time  forth  until  about  the  commence- 
ment of  this  action  (writ  issued  6th  March,  1864),  there  is 
nothing  to  shew  that  plaintiff  ever  claimed  that  defendant 
was  in  any  way  liable  to  pay  him  the  amount  of  the  order 
or  draft  now  sued  on. 

Looking  at  such  of  the  surrounding  facts  as  might  indis- 
putably have  been  given  in  evidence,  and  rejecting  the 
express  evidence  that  it  was  understood  that  plaintiff  was 
to  be  paid  out  of  the  first  monies  coming  to  Wilber  for  the 
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work  done  on  the  Town  Hall , we  think  we  are  quite  war- 
ranted in  coming  to  the  conclusion  that  such  was  the  under- 
standing of  the  parties,  and  that  the  first  monies  to  be  paid 
to  Mr.  Wilber  meant  the  first  monies  to  be  paid  him  out  of 
the  monies  that  might  be  * ‘to  be  paid  him  ” on  his  claim 
for  work  on  the  Town  Hall. 

At  the  time  the  words,  “ accepted  payable  from  the 
first  monies  to  be  paid  Mr.  Wilber,”  were  written  they  had 
a meaning,  and  all  parties  connected  with  the  instrument 
probably  understood  what  that  meaning  was.  It  is  not 
pretended  that  any  of  them  expected  money  to  be  paid  to 
Wilber  for  any  other  claim  than  that  in  relation  to  the 
Town  Hall.  It  was  not  then  contemplated  he  would  have 
any  other  claim  against  the  corporation  and  it  could  only 
be  in  reference  to  the  then  existing  claim  the  memorandum 
or  acceptance  of  the  draft,  as  it  is  called,  was  made. 

If  it  be  admitted  that  there  is  a latent  ambiguity  in  rela- 
tion to  the  instrument,  and  there  is  some  force  in  the  argu- 
ment that  such  is  the  case,  then  the  views  contended  for  by 
the  defendant  may  be  helped  by  averment  and  proof,  and 
the  proof  of  course  will  fully  sustain  the  defence  in  that 
view. 

On  the  whole  we  think,  under  the  law  and  evidence,  the 
verdict  should  be  entired  for  the  defendant. 

Rule  accordingly. 


MEMORANDA. 

During  the  present  term  the  following  gentlemen  were 
called  to  the  Bar,  viz.: — T.  Boyle,  P.  M.  Campbell, 
M.  Caldwell,  M.  O’Driscoll,  E.  H.  Duggan,  D.  Freeman, 
C.  E.  Hamilton,  A.  Hoskin,  J.  F.  McDonald,  W.  A.  Reeve, 
James  Robb,  R.  T.  M.  Walkem,  and  S.  White. 
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Present : 

The  Hon.  William  Buell  Richards,  C.  J. 
“ Adam  Wilson,  J. 

“ John  Wilson,  J. 


Barnes  et  al.  y.  Cox. 

Certiorari — Issue, "but  non-delivery  before  judgment  entered — Procedendo — 

Practice. 

A certioraai  must  not  merely  have  been  issued,  but  delivered  to  the  pro- 
per officer,  before  the  entry  of  final  judgment,  or  after  interlocutory 
judgment,  before  the  jury  have  been  sworn  on  the  assessment  of  dam- 
ages ; otherwise  a procedendo  will  be  ordered  to  issue  ; and  that,  too, 
though  the  record  has  been  returned  and  filed  in  the  court  above. 

In  this  case  the  certiorari,  which  had  been  issued  several  days  before , was 
not  delivered  to  the  judge  of  the  County  Court  until  the  day  after , the 
entry  of  final  judgment  and  issue  oifi.  fa.  thereunder : 

Held,  that  the  writ,  in  obedience  to  which  the  proceedings  had  been  re- 
turned and  filed  in  this  court,  was  too  late  in  its  execution,  and  a 
procedendo  was  thereupon  ordered  to  issue. 

An  application  made  to  the  judge  of  the  court  below  to  set  aside  the  final 
judgment  on  the  ground  that  the  claim  was  unliquidated  in  its  nature, 
had  been  refused  because,  having  complied  with  the  certiorari , he  had 
nolonger  jurisdiction  in  the  cause  : 

Held , on  a similar  contention  here,  and  that  the  judgment,  though  signed  as 
a final  judgment,  ought  to  have  been  interlocutory  only,  and  that  the 
certiorari  had,  therefore,  been  served  in  time,  that  this  question  could 
not  be  enquired  into  on  the  application  before  the  court,  and  that  the 
subject  matter  of  the  suit  being  within  the  jurisdiction  of  the  judge  of 
the  court  below,  his  judgment  could  nob  be  reviewed  on  the  proceeding 
before  this  court  ; but, 

Semble,  that  if  it  appeared  on  the  face  of  the  record  that  the  judgment 
was  final  when  it  ought  to  have  been  interlocutory  merely,  this  might 
be  taken  advantage  of  by  writ  of  error. 

Semble,  that  any  proceedings  in  the  court  below  after  removal  of  the 
cause  into  this  court  cnuld  not  be  sustained,  the  effect  of  the  certiorar, 
being  to  suspend  all  proceedings  there. 

Held,  also,  that  after  the  return  of  the  record,  &c.,  under  the  procedendo 
to  the  court  below,  the  judge  there  had  power  to  set  aside  the  judgment 
and  let  defendant  in,  upon  terms,  to  plead. 

Semble,  that  the  more  satisfactory  course  for  the  judge  in  the  court  below 
to  have  pursued  would  have  been,  instead  of  strikiug  out  defendant’s 
pleas  as  inapplicable  to  the  declaration,  to|  havejallowed  plaintiffs  to 
demur,  and  thus  have  given  defendant  an  opportunity  of  appealing  to 
this  court  in  case  of  a decision  in  favour  of  the  demurer. 
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In  Trinity  Term  last  C.  S.  Patterson,  on  behalf  of  defen- 
dant Cox,  moved  for  a rule  for  a writ  of  prohibition,  ad- 
dressed to  the  Judge  of  the  County  Court  of  the  county 
of  Wentworth,  to  prohibit  the  further  prosecution  in  that 
court  of  a suit,  wherein  Barnes  and  Wilson  were  plaintiffs 
and  Cox  defendant,  and  the  further  proceeding  upon  an 
execution  issued  in  said  suit,  on  the  ground  that  the  said 
suit  had  been  removed  by  certiorari  into  this  court.  The 
rule  was  moved  on  reading  the  affidavits  and  papers  filed  in 
chambers  and  re-filed  on  this  application. 

At  the  same  time  R.  Martin,  for  the  plaintiffs  Barnes 
and  Wilson,  moved  a rule  to  quash  the  certiorari  issued 
and  for  a writ  of  procedendo,  addressed  to  the  County  Court 
Judge  of  the  county  of  Wentworth,  commanding  the  judge 
and  court  to  proceed  in  the  suit  of  Barnes  et.  al  against 
Cox,  wherein  the  judgment  and  proceedings  had  been  under 
said  writ  removed  from  such  court  to  this  court. 

From  the  affidavits  and  papers  filed  it  appeared  that  the 
suit  had  been  commenced  on  January  12th,  1865,  by  plain- 
tiffs issuing  a writ  out  of  the  County  Court  of  the  county  of 
Wentworth  against  defendant,  who  entered  an  appearance 
thereto  by  M.  C.  Cameron,  of  Goderich,  as  his  attorney; 
that  on  the  23rd  day  of  the  said  month  of  January  a decla- 
ration had  been  filed  and  served  on  defendant’s  attorney  in 
the  cause,  and  that  the  defendant  had  duly  filed  and  served 
certain  pleas  to  this  declaration. 

On  application  to  the  judge  of  the  County  Court  to  the 
county  of  Wentworth  these  pleas  were,  on  the  17th  of 
February,  1865,  ordered  to  be  struck  out,  on  the  ground 
that  the  pleas  were  not  applicable  to  the  cause  of  action  set 
out  in  the  declaration. 

On  the  28rd  of  February  the  defendant  obtained  a writ 
of  certiorari  addressed  to  the  judge  of  the  County  Court  to 
return  the  proceedings  in  the  cause  into  the  Court  of  Com- 
mon Pleas. 

On  the  27th  of  February  the  plaintiffs  signed  judgment 
against  defendant  for  $202  71  damages  and  $21  92  costs, 
and  thereupon  issued  execution  for  damages  and  costs,  and 
placed  the  same  in  the  hands  of  the  Sheriff  of  Huron  and 
Bruce.  This  writ  was  subsequently  returned,  and  a writ 
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against  lands  placed  in  the  sheriff’s  hands,  where  it  still 
remains. 

When  the  pleas  were  set  aside  defendant  was  allowed  six 
days  further  time  to  plead  before  plaintiffs  should  be  at 
liberty  to  sign  judgment. 

The  writ  of  certiorari  was  delivered  to  the  county  judge 
of  the  county  of  Wentworth  on  the  28th  February,  and  he 
returned  the  proceedings  into  this  court  on  the  8th  March 
following. 

On  the  10th  March  the  defendant  applied  for  a summons 
in  the  County  Court  to  set  aside  the  judgment,  execution 
and  all  subsequent  proceedings,  with  costs,  on  the  ground 
that  the  judgement  was  signed  after  the  issue  of  the  cer- 
tiorari removing  the  cause ; and  that  a final  judgment  could 
not  have  been  properly  signed  in  the  cause,  as  it  was  signed 
as  if  the  demand  of  plaintiffs  had  been  for  liquidated  da- 
mages, whereas  the  claim  was  an  unliquidated  one,  and 
final  judgment  could  not  be  signed  thereon:  or,  why  pro- 
ceedings should  not  be  stayed  until  term : or,  why  such 
other  relief  should  not  be  granted  as  to  the  judge  might 
seem  meet. 

The  judge  refused  to  grant  this  summons,  on  the  ground 
that  he  had  returned  the  papers  in  the  original  cause  nnto 
this  court,  and  had  no  further  jurisdiction  over  the  same. 

The  plaintiff’s  attorney  stated  that  the  17th  of  August 
was  the  first  day  on  which  he  had  received  intimation  or 
notice  that  any  proceedings  had  been  taken  to  remove  the 
cause  from  the  County  Court  into  this  court. 

The  parties  were  heard  on  both  motions  in  the  first 
instance. 

R.  Martin , for  plaintiffs  — The  proceedings  in  the  court 
below  were  quite  regular  and  proper.  The  certiorari , not 
having  been  delivered  until  after  judgment  entered  and 
execution  entered  in  the  court  below,  proceedings  under  it 
were  irregular  and  inoperative,  and  the  writ  ought  not 
to  have  been  obeyed.  The  plaintiffs’  attorney  had  no 
notice  of  the  writ,  and  proceeded  in  good  faith  and  took 
further  proceedings,  in  ignorance  of  what  the  defendant 
was  doing  in  this  respect.  The  defendant  was  guilty  of 
laches  with  respect  to  the  certiorari , as  well  as  in  not  taking 
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steps  to  put  in  his  defence  in  the  court  below  within  the 
time  given  him  for  that  purpose  : Rex  v.  Seton,  7 Term 
Reports,  373.  The  proceedings  taken  by  defendant  are  in 
effect  asking  the  court  to  reverse  the  judgment  of  the  judge 
in  the  County  Court,  without  appealing  from  such  judg- 
ment or  bringing  a writ  of  error.  There  is  no  doubt  that 
the  County  Court  had  jurisdiction  in  the  matter,  and  even 
if  the  judge  was  wrong  in  any  decision  he  had  made,  the 
court  would  not  grant  a prohibition  : it  is  only  in  cases  where 
it  clearly  appears  the  inferior  courts  had  no  jurisdiction  the 
prohibition  will  go : Kemp  v.  Balne  8 Jur.  619,  S.  C. 
1 D.  & L.  885 ; Fox  v.  Veale,  8 M.  & W.  126  ; Toft  v. 
Rayner , 5 C.  B.  162;  Thomas  v.  Ingham , 14  Q.  B.  710. 
He  also  cited,  Pie  Bowen , 21  L.  J.,  Q.  B.  10;  Hollis  v. 
Palmer,  2 Bing.  N.  C.  713  ; Hodgins  v.  Hancock,  14  M.  & 
W.  120  ; Chappie  v.  Dnrston,  1 C.  & J.  1 ; Joseph  v.  Henry, 
119  L.  J.  Q.  B.  369  ; Siddall  v.  Gibson,  17  U.  C.  R.  98  ; 
Ellis  v.  Webb,  8 C.  B.  614. 

C.  S . Patterson,  contra. — The  writ  of  certiorari  was  issued 
before  judgment  was  signed  in  the  court  below,  and  the 
judge  having  returned  the  record  and  proceedings  in  the 
court  below,  no  further  proceedings  could  properly  be  taken 
in  that  court.  The  judgment  signed  in  the  court  below  is 
really  an  interlocutory  judgment,  though  entered  as  a final 
judgment,  and  therefore  the  certiorari  was  served  before 
final  judgment  in  the  court  below.  The  judgment  in  the 
court  below  ought  to  be  treated  here  as  an  interlocutory 
judgment  only. 

The  court  may  order  a certiorari  after  judgment  : Groen- 
velt  v.  Burwell,  1 Salk.  263  ;•  Benn  v.  Greatwood,  6 Scott, 
891 ; Ch.  Pr.  10  ed.  942;  Tidd’s  Pr.  8 ed.  401. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  43rd  of  Elizabeth,  cap.  5,  seems  to  have  been  framed 
for  the  purpose  of  preventing  delay  by  the  issuing  of  the 
certiorari ; also  to  prevent  defendants,  having  learned  the 
evidence  against  them,  from  providing  themselves  with 
false  witnesses  to  rebut  it.  By  that  statute  the  judge  or 
other  officer  of  the  inferior  court,  to  whom  the  writ  is  de- 
livered, is  to  proceed  to  try  the  cause,  unless  the  writ  be 
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delivered  before  the  jury,  which  is  to  try  the  cause,  have 
appeared  and  one  of  them  has  been  sworn. 

The  statute  of  21  James  I.,  cap.  23,  seems  to  have  been 
passed  for  furthering  the  object  of  the  statute  of  Elizabeth, 
and  is  entitled,  “ An  Act  for  avoiding  of  vexatious  delays 
caused  by  removing  actions  and  suits  out  of  inferior  courts.” 
The  second  section  provides  that  the  judge,  to  whom  the 
writ  is  directed,  shall  proceed  with  the  cause  as  though  no 
such  writ  was  sued  forth  or  delivered  to  him,  unless  the 
writ  was  delivered  before  issue  or  demurrer  joined,  so  as  the 
said  issue  or  demurrer  be  not  joined  within  six  weeks  next 
after  the  arrest  or  appearance  of  the  defendant  to  the  action. 

There  have  been  many  decisions  as  to  the  practice  to  be 
pursued  in  relation  to  the  removal  of  suits  pending  in  in- 
ferior courts  in  England,  and  the  result  of  these  decisions 
seems  to  be  that,  in  all  cases  where  it  is  intended  to  have  the 
subject  matter  of  the  suit  disposed  of  in  the  court  above,  it 
is  necessary  that  the  writ  should  be  delivered  to  the  judge 
of  the  inferior  court  before  the  judgment  is  entered  in  that 
court,  and,  when  interlocutory  judgment  has  been  signed 
and  the  jury  sworn,  if  the  writ  has  not  been  delivered  to 
the  officer  before  the  jury  is  sworn,  a procedendo  is  awarded. 

In  Patterson’s  Practice  (page  1185)  it  is  stated,  in  relation 
to  the  certiorari,  “ It  must  be  issued  before  judgment  and 
delivered  to  the  judge  before  any  of  the  jury  are  sworn  in 
the  cause.  * * * * If  delivered  after  the  time  a 

procedendo  will  issue,  although  the  record  has  been  filed  in 
the  court  above.  * * * * In  case  of  judgment  by 

default,  if  the  writ  is  not  delivered  until  after  the  jury  have 
assessed  the  damages  on  the  writ  of  enquiry,  the  court  will 
award  a procedendo .”  The  cases  referred  to  as  authority 
for  these  propositions  are,  Fox  v.  Seton , (7  T.  R.  873); 
Laver ac  v.  Bean , (3  M.  & W.  62);  Smith  v.  Sterling , (3 
Dowl.  609.) 

In  Chitty’s  Archibold’s  Practice  (ii.  8 ed.  p.  1153)  it  is 
laid  down  to  the  same  effect. 

In  Fox  v.  Veale , (8  M.  & W.  p.  129,)  Baron  Parke  said  : 
“ The  general  rule  is,  that  proceedings  in  inferior  courts 
cannot  be  removed  by  certiorari  after  judgment,  * * * 

for  suppose  the  record  removed,  what  is  the  court  above  to 
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Jo  with  it,  farther  than  for  the  purpose  of  execution  : there 
is  no  power  reserved  to  them  by  this  act  to  alter  the  judg- 
ment.” 

In  Laives  v.  Hutchinson  (3  Dowl.  Prac.  Cases,  506,) 
the  same  learned  judge,  Baron  Parke,  at  p.  508,  said  : “The 
act  (21  Jac.  I.)  restricts  the  removal  of  a cause  to  any  time 
before  judgment.  After  judgment  it  can  only  be  removed 
by  writ  or  error.  We  have  no  power,  therefore,  except  for 
the  purpose  of  enforcing  execution  under  the  act,  to  remove 
the  proceedings  after  judgment,  except  by  certiorari  with 
a writ  of  error.” 

In  Kemp  v.  Balne,  (1  D.  & L.  885,)  and  reported  more 
at  length  in  8 Jurist,  619,  many  of  the  decided  cases  were 
referred  to,  and  Williams,  J.,  in  giving  judgment,  said: 
“ I am,  however,  not  satisfied  that  there  is  authority  to 
recognize  the  power  to  issue  a certiorari  after  judgment  for 
the  purpose  of  removing  the  record  of  an  inferior  court  into 
this  ; and  I find  a judge  of  profound  legal  learning,  exten- 
sive knowledge,  judicial  mind,  and  habitual  caution,  Mr. 
Justice  Holroyd,  in  the  case  of  Walker  v.  Gunn,  (7  D.  & R. 
769),  using  these  words:  ‘I  think  it  a sound  and  general 
rule,  that  a cause  shall  not  be  removed  from  an  inferior 
jurisdiction,  after  judgment  has  been  signed  there  and  I 
have  no  reason  to  dissent  from  that  exposition  of  the  general 
rule.  If  it  were  otherwise,  it  would  be  a compendious 
mode  of  re-trying  proceedings  in  the  court  below,  a new 
receipt  for  sitting  in  judgment  on  the  decisions  of  a court 
of  competent  jurisdiction  over  the  subject  matter.  The 
suit  was  plainly  coram  judice  there.  * * * It  appears 

to  me,  therefore,  in  a matter  of  acknowledged  jurisdiction 
in  an  inferior  court,  that,  unless  we  wish  to  establish  a pre- 
cedent to  examine  the  regularity  of  proceedings  below,  and 
to  overturn  the  ancient  and  wholesome  rule,  the  certiorari 
cannot  issue.” 

In  Laverack  v.  Bean,  (3  M.  & W.  62,)  the  marginal  note 
states,  “If  the  judge  of  an  inferior  Court  of  Record  receives 
a certiorari  after  the  time  limited  by  21  Jac.  I.  ch.  23,  sec.  2, 
a procedendo  will  issue,  and  that,  although  in  the  mean- 
time the  record  has  been  filed  in  the  court  above.” 

16  16  u.  c.  o.  p. 
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In  giving  judgment,  Baron  Parke  said : “ The  record 
under  the  circumstances  of  the  case  was  irregularly  on  the 
file,  and  may  therefore  go  down  again  to  the  inferior  court. 
As  to  the  other  point,  this  is  clearly  a case  falling  precisely 
within  the  words  of  the  21  Jac.  I.,  and  the  officer  having- 
been  a wrong  doer  in  receiving  the  writ  is  now  to  be  cor- 
rected by  the  court.  He  would  otherwise  have  it  in  his 
power  to  neutralize  the  statute  altogether.” 

In  the  argument  an  attempt  was  made  to  distinguish  this 
from  the  decided  cases,  on  the  ground  that  the  certiorari 
was  issued  before  the  judgment  was  entered  in  the  court 
belowT,  though  the  writ  was  not  served  on  or  delivered  to 
the  judge  until  after  such  entry.  This  distinction  appears 
to  be  untenable,  for  the  judge  of  the  court  below  would  be 
compelled  to  return  the  record  as  it  stood  in  his  court  when 
the  writ  was  delivered  to  him,  and  a defendant  might  obtain 
a writ  at  a time  when  it  could  properly  issue,  and  then  pur- 
posely delay  serving  it  until  he  should  see  whether  the 
judgment  of  the  court  below  satisfied  him  or  not.  The 
reasoning  in  all  the  cases  seems  to  apply  to  the  time  the 
writ  is  delivered  to  the  judge  of  the  court  below,  and  as 
the  judgment  was  signed  in  this  case  before  the  writ  was 
delivered,  the  cases  are  against  the  record  being  retained 
in  this  court. 

Another  ground  taken  on  the  argument  was,  that  although 
the  judgment  in  the  court  below  is  entered  as  a final  judg- 
ment, it  is  properly  only  an  interlocutory  judgment.  If  on 
the  face  of  the  record  this  is  shown,  it  perhaps  may  be 
taken  advantage  of  by  a writ  of  error ; but  this  is  not  the 
proceeding  now  before  us.  The  whole  subject  matter  of 
the  plaintiffs’  claim  in  the  suit  is  clearly  within  the  jurisdic- 
tion of  the  County  Court,  and  if  the  learned  judge  of  that 
court  has  decided  wrong  in  the  matter,  as  to  which  we  are 
at  present  in  no  position  to  express  an  opinion,  his  judg- 
ment cannot  be  reviewed  here  on  these  proceedings. 

We  are,  therefore,  of  opinion  that  the  record  should  be 
returned  to  the  court  below  and  that  a procedendo  should 
issue. 

As  to  the  proceedings,  if  any,  in  the  court  below,  after 
the  record,  &c.,  were  transmitted  here,  it  seems  difficult  to 
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sustain  them,  because  where  the  writ  lies,  it  has  the  effect  of 
suspending  all  proceedings  in  the  action  of  the  court  below. 
If  the  judge  of  that  court  received  the  writ  and  transmit- 
ted the  record  to  this  court,  I do  not  see  how  proceedings 
in  that  court  subsequent  thereto  can  properly  be  recognized 
there. 

After  the  record  goes  back  to  the  court  below  I think  the 
judge  has  the  power  of  setting  aside  the  proceedings,  and 
letting  the  defendant  in  to  plead  upon  terms. 

The  peculiar  manner  in  which  the  plaintiffs  framed  their 
declaration  was  undoubtedly  calculated  to  lead  the  defend- 
dant  into  the  difficult}7  which  arose  in  relation  to  the  pleas 
which  he  filed,  and  without  expressing  any  decided  opinion 
on  the  views  entertained  on  the  subject  by  the  learned  judge 
of  the  County  Court,  I think  the  most  satisfactory  course 
would  have  been  to  have  allowed  the  plaintiffs  to  have  de- 
mure* to  the  pleas  rather  than  to  have  struck  them  out. 

If  the  demurrer  had  been  decided  in  favour  of  the  plain- 
tiffs, then  the  defendant  could  have  appealed ; but  in 
striking  out  the  pleas  there  was  no  mode  of  correcting  the 
decision  of  the  learned  judge  if  it  was  erroneous,  but  by 
taking  the  case  into  the  superior  court. 

The  learned  judge,  who  in  chambers  ordered  the  cer- 
tiorari, probably  thought,  under  the  facts,  that  the  case 
would  be  more  satisfactorily  disposed  of  in  the  superior 
court ; but  inasmuch  as  there  was  delay  in  not  delivering 
the  writ  in  due  time,  we  think,  as  already  stated,  the  case 
is  not  properly  before  us. 

On  an  application  to  the  court  below  the  defendant  may 
shew  circumstances  to  satisfy  the  judge  why  the  delivery  of 
the  writ  was  delayed,  and  may  account  for  any  other  seem- 
ing laches.  In  that  event,  the  judge,  I have  no  doubt,  can 
set  aside  the  judgment  and  all  subsequent  proceedings 
thereto,  and  let  the  party  in  to  defend  on  such  terms  as  he 
may  consider  just. 


Pule  accordingly. 
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Campbell  y.  Kemp  et  al. 

Amending  record  ex  parte  at  Nisi  Prius — Joint  trespass — Judgment  by  default 
against,  and  nolle  presequi  as  to,  one  defendant — Verdict  against  other  defen- 
dant— New  trial. 

Harrington  v.  Fall,  15  C.  P.  541,  followed  as  to  the  course  to  be  pursued 
by  a defendant  in  case  of  the  service  of  a defective  issue-book. 

Held,  also,  where  a judge  as  Nisi  Prius,  in  a defended  case,  in  which,  how- 
ever, no  one  appeared  for  defendant,  had  amended  the  record  ex  parte 
by  inserting  an  omitted  plea  and  replication,  that  such  amendment 
had  been  properly  made. 

In  a joint  action  of  trespass,  one  party  may  he  acquitted  and  the  other 
convicted. 

In  this  case,  in  which  both  defendants  were  jointly  charged,  judgment 
by  default  had  been  signed  against  one,  hut  the  evidence  established  the 
tort  against  the  other  alone;  whereupon  the  plaintiff  entered  a nolle 
presequi  as  to  the  former,  and  took  his  verdict  against  the  latter  only. 

Held,  that  this  was  the  more  prudent  course  to  have  pursued,  and  that  it 
was,  therefore,  no  ground  for  granting  a new  trial.  But  as  the  refusal 
to  grant  a new  trial  would  have  concluded  the  defendants,  and  as  it 
appeared  that  the  plea  which  had  been  added  to  the  record  by  way  of 
amendment  would,  if  it  had  been  proved,  have  been  a bar  to  the 
action,  a new  trial  was  granted  on  payment  of  costs. 

This  was  an  action  of  trespass  for  taking  certain  timber 
belonging  to  plaintiff.  From  the  record  as  it  was  entered , 
it  appeared  that  Kemp  had  pleaded  Not  guilty,  and  that 
the  goods  were  not  the  goods  of  plaintiff ; and  that  Corbett, 
the  other  defendant,  had  allowed  judgement  to  be  entered 
against  him  by  default. 

The  issue-hook,  which  the  plaintiff  served  with  his  notice 
of  trial,  was  the  same  as  the  record  as  entered. 

The  commission  day  for  the  Assizes  at  Lindsay  was  the 
4th  day  of  May,  1865. 

Notice  of  trial  and  assessment  of  damages  had  been 
served  with  the  issue-book  on  the  18th  of  Febuary,  but 
defendants’  attorney  took  no  notice  of  the  error  in  the 
issue-hook,  nor  returned  it  to  the  plaintiff’s  attorney. 

On  the  second  day  of  the  assizes  the  defendant  served 
the  plaintiff  with  notice  that  the  record  entered  was  not  a 
copy  of  the  pleadings  filed,  and  that  he  would  not,  there- 
fore appear  at  the  trial. 

The  attorney  for  the  plaintiff  stated  that  he  had  offered 
to  amend  the  record,  but  the  defendant’s  attorney  would  not 
consent. 
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In  making  np  the  record  the  plaintiff  had  omitted  to 
enter  a plea  of  judgment  recovered  by  the  plaintiff  in  the 
County  Court  of  the  County  of  Victoria  for  the  same  goods , 
against  the  defendant  Corbett,  and  a new  assignment. 

This  case  came  on  for  trial  on  the  third  day  of  the 
assizes  in  presence  of  the  attorney  for  the  defendant,  who 
took  no  part  therein. 

The  plaintiff  moved  to  amend  the  record,  which  was 
granted,  and  it  was  amended  by  inserting  the  plea  and  a 
replication  that  it  was  not  for  the  causes  of  action  therein 
mentioned,  but  for  other  causes  that  the  judgment  was 
recorded. 

A nolle  prosequi  was  entered  as  to  Corbett,  and  a verdict 
taken  against  Kemp  for  $346  50  damages. 

In  Easter  Term  last  C.  S.  Patterson  obtained  a rule  nisi 
calling  upon  the  plaintiff  to  shew  cause  why  a new  trial 
should  not  be  had  on  the  grounds  that  the  record  did  not 
contain  a transcript  of  the  pleadings ; that  the  defendant 
could  not  properly  be  called  upon  to  appear  and  did  not 
appear : that  the  judge  allowed  the  record  to  be  amended, 
by  inserting  a plea  and  new  assignment  which  were  not 
therein  when  it  was  entered,  and  without  the  defendant 
being  called  upon  to  shew  cause  against  it ; and  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
having  been  taken  for  a trespass  committed  by  the  defen- 
dant Kemp  alone,  the  plaintiff  having  judgment  by  default 
against  the  defendant  Corbett. 

H.  Cameron  now  shewed  cause,  citing  Tidd’s  Pr.  9th  ed. 
682 ; 1 Saund.  207  c.  285. 

Patterson , contra,  cited  Tidd’s  Pr.  9th  ed.  682. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

In  t£e  case  of  Harrington  v.  Fall  (15  C.  P.  541)  the  court 
held,  that  if  the  issue-book  did  not  contain  a copy  of  the 
pleadings,  it  was  the  defendant’s  duty  to  return  it,  or  have 
it  amended  at  the  plaintiff’s  expense ; that  he  could  not  be 
permitted  to  allow  the  plaintiff  to  enter  his  record,  and 
then  complain  that  it  was  not  right.  Up  to  the  entering 
the  record  that  case  in  this  respect  resembles  the  present, 
and  must  be  disposed  of  on  similar  grounds. 
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But  it  is  urged,  in  this  case,  that  the  learned  judge 
amended  the  record  ex  parte.  In  this  we  think  he  was 
right.  On  the  face  of  the  proceedings  it  appeared  to  be  a 
defended  action,  but  no  one  appeared.  He  could  not  have 
been  expected,  nor  was  it  his  duty  to  enquire,  why  the 
defendant  did  not  choose  to  appear ; but  it  was  his  duty  to 
amend  the  record,  if  it  required  it.  Suppose  we  were  to 
hold  that  the  judge  should  not  amend  in  case  both  parties 
did  not  appear  at  a trial,  would  it  not  follow,  that,  in  a case 
where  an  amendment  was  likely  to  be  required,  the  party 
opposed  to  it  would  best  effect  his  purpose  by  declining  to 
appear  at  all  at  the  trial  ? Such  a course,  we  think,  would 
impede  the  ends  of  justice. 

It  is  lastly  objected,  that  the  verdict  is  contrary  to  law, 
having  been  taken  for  a trespass  committed  by  Kemp  alone, 
the  plaintiff  having  judgment  by  default  against  the  defen- 
dant Corbett. 

The  evidence  is,  that  Kemp  alone  committed  the  trespass. 
On  this  there  could  not  have  been  substantial  damages 
assessed  against  Corbett,  even  on  his  judgment  by  default. 
But  on  a joint  charge  of  trespass,  one  may  be  acquitted, 
the  other  found  guilty.  Here  the  wiser  course  was  adopted, 
to  enter  a nolle  prosequi  against  Corbett,  (Chitty,  150), 
and  take  the  verdict  against  the  defendant  Kemp,  who  alone 
was  guilty.  We  see  nothing  in  this  objection. 

In  the  case  of  Harrington  v.  Fall,  which  was  an  action 
of  ejectment,  no  one  was  bound  in  his  absolute  rights  by 
refusing  a new  trial.  Here  it  is  different,  for  the  parties 
would  be  bound.  If  the  defendant  thinks  he  can  relieve 
himself  by  another  trial  we  are  inclined  to  grant  it,  on 
payment  of  costs. 

The  learned  judge  who  tried  the  cause  reports  to  us,  tha 
such  a judgment  as  was  pleaded  was  produced.  If  this  had 
been  properly  proved,  as  pleaded,  it  would  have  been  a bar 
to  this  suit. 

There  will  be  a new  trial  on  payment  of  costs  by  the 
defendant. 

Buie  absolute  for  new  trial,  on  payment  of  costs. 
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Reid  v.  Reid  (Administratrix). 

Arbritationandmoard — Differences  arising  in  lifetime  Of  intestate — Referencd  by 
administratrix — Liability  of  Estate — Pleading. 

An  executor  or  administrator  may  by  a submission  to  arbitration  preclude 
himselffrompleadingp/gaead»ii/i/.'iiravii,  and  thus  render  himself  person- 
ally liable : but, 

Held  on  demurrer  to  the  declaration  set  out  below,  that  an  executor  or 
administrator  may,  as  such,  refer  to  arbritration  causes  of  action  which 
arose  in  the  lifetime  of  the  testator  or  intestate,  so  as  to  bindthe  estate, 
and  without  making  himself  personally  responsible  : and  therefore  the 
declaration  being  for  breach  of  submission  to  perform  the  award  made  in 
puvanance  of  such  areference,  and  also  on  the  common  count  admittedly 
against  the  defendant  in  her  representative  character. 

Held , that  there  was  no  misjoinder  of  causes  of  action. 

Held,  also,  on  objection  that  the  declaration  did  not  shew  the  award  to  have 
been  made  within  thetimeappointed  if  any,  or  within  three  months,  ora 
reasonable  time,  that  sec.  171  of  Con.  Stats.  Q.  C.  ch.  22,  did  not,  in  any 
way  alter  the  pleadings  in  the  case  of  awards;  but  that,  the  declaration 
having  shown  the  submission  to  have  been  entered  into  on  a certain  day 
and  the  award  to  have  been  made  within  a few  days  thereafter  the  court 
would  intend  it  to  have  been  within  the  stipulated  time,  and  that  it  was 
certainly  within  a reasonable  period,  and  within  three  months  from  the 
appointment  of  the  arbitrator. 

Held , also  that  it  was  not  necessary  to  aver  a demand  to  comply  with  the 
award,  or  that  a reasonable  time  had  elapsed  before  action  brought. 

This  was  an  action  against  the  defendant  as  adminis- 
tratrix, with  the  will  annexed,  of  William  Reid  the  younger, 
deceased. 

The  declaration  stated,  that  whereas  certain  disputes  and 
differences  had  arisen  and  were  then  existing  between 
the  plaintiff  and  the  defendant,  as  administratrix,  as  afore- 
said, of  and  concerning  certain  arrears  of  rent  which  were 
alleged  by  the  plaintiff  to  have  accrued  due,  and  to  have 
been  due  and  owing,  in  the  lifetime  of  the  said  William 
Reid,  from  the  said  William  Reid  to  the  plaintiff,  for  the 
use  of  certain  buildings  belonging  to  the  plaintiff,  used  for 
mercantile  purposes  by  the  said' William  Reid  in  his  life- 
time to  the  plaintiff,  and  from  the  defendant  to  adminis- 
tratrix, for  services  rendered  by  the  plaintiff  to  the  said 
William  Reid  in  his  lifetime;  and  for  the  purpose  of  put- 
ing  an  end  to  such  disputes  and  differences  the  plaintiff 
and  defendant,  as  such  administratrix  as  aforesaid,  on  the 
25th  day  of  January,  in  the  year  of  our  Lord  1864,  mutually 
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submitted  themselves,  that  is.  the  plaintiff,  in  his  own  per- 
son, and  the  defendant,  as  such  admnistratrix,  to  the  award 
of  one  John  Beid  to  he  made  between  the  plaintiff  and 
the  defendant,  as  ' such  administratrix,  of  and  concerning 
the  said  disputes  and  differences ; and  it  was  mutually 
agreed  by  and  between  the  plaintiff  and  defendant,  as  ad- 
ministratrix as  aforesaid;  and  they  mutually  promised  each 
other  that  they  the  plaintiff  and  defendant,  as  administra" 
trix  as  aforesaid,  would  abide  by,  perform,  and  keep  the  said 
award  so  to  be  made  by  the  said  John  Beid  of  and  concern- 
ing the  said  disputes  and  differences;  and  the  said  John 
Beid,  having  taken  upon  himself  the  said  reference,  did, 
on  the  80th  day  of  January,  in  the  year  of  our  Lord  1864, 
make  and  publish  his  award  in  writing  under  his  hand  and 
seal  respecting  the  said  differences  and  disputes,  and  did 
thereby  award  and  order  that  the  defendant,  as  such  ad- 
ministratrix, should  pay  or  cause  to  be  paid  to  the  said 
plaintiff  the  sum  of  $140  immediately,  that  is  to  say,&c.  &c 
and  all  times,  &c.  &c.,  yet  the  defendant,  as  such  adminis- 
tratrix, had  not  paid  the  said  &c.,  &c. 

The  second  count  was  for  money  payable  by  the  defen- 
dant, as  administratrix  as  aforesaid,  to  the  plaintiff,  upon 
and  by  virtue  of  an  award  made  by  John  Beid  by  virtue  of 
a certain  submission  made  by  the  plaintiff  and  defendant  as 
such  administratrix,  of  certain  differences  subsisting  between 
the  plaintiff  and  the  defendant,  as  such  administratrix,  con- 
cerning certain  debts  due  by  the  said  William  Beid  in  his 
lifetime  to  the  plaintiff,  and  upon  and  by  virtue  of  such 
reference  the  'said  John  Beid  awarded  that  the  defendant,  as 
such  administratrix,  should  pay  the  plaintiff  the  sum  of 
$840  at  a day  then  past,  whereof  the  defendant,  as  such 
administratrix,  had  notice,  and  all  conditions,  &c. ; yet 
defendant  had  not  paid  the  same  or  any  part  thereof. 

The  third  couut  was  for  money  payable  by  the  defendant, 
as  administratrix  as  aforesaid,  to  the  plaintiff  for  work  done 
and  materials  provided  for  the  same  by  the  plaintiff  for  the 
said  William  Beid  in  his  lifetime  ; for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  said  William  Beid  in  his  life- 
time ; for  money  lent  by  the  plaintiff  to  the  said  William 


REID  Y.  REID. 


249 


Eeid  in  his  lifetime ; for  money  paid  by  the  plaintiff  for  the 
said  William  Eeid  in  his  lifetime,  &c.  &c. 

Demurrer:  That  the  defendant  was  sued  as  administratrix, 
with  the  will  annexed,  of  the  late  William  Eeid  the  younger, 
deceased,  and  the  estate  of  the  said  William  Eeid,  the 
younger  was  sought  to  be  made  liable  by  the  plaintiff ; yet 
the  first  and  second  counts  did  not,  nor  did  either  of  them, 
shew  any  cause  of  action  against  said  defendant,  as  such 
administratrix  : if  any  cause  of  action  was  shewn  in  the 
several  counts  of  the  declaration,  or  at  all  events  in  the 
first  count,  it  was  against  the  defendant  personally,  and 
not  as  such  administratrix. 

2.  That  the  plaintiff,  in  his  third  count,  had  set  out  an 
alleged  cause  of  action  against  the  defendant  as  adminis- 
tratrix as  aforesaid,  and  there  was,  therefore,  a misjoinder 
of  counts  and  causes  of  action. 

That  the  first  count  did  not  shew  that  the  alleged  award 
was  made  within  the  time  (if  any)  agreed  upon  by  the  par- 
ties ; nor  was  it  alleged  that  it  was  made  within  three 
months  after  the  appointment  of  the  arbitrator,'  or  within 
a reasonable  time  thereafter. 

2.  That  it  was  not  shewn  in  said  first  count  that  the  al- 
leged award  directed  out  of  what  fund  the  defendant  was 
to  pay  the  money  therein  mentioned,  or  whether  she  was  to 
be  personally  liable  therefore,  or  only  so  in  respect  of  assets 
of  the  testator  in  her  hands  to  be  administere  ; and  it  was 
not  alleged  she  had  any  such  assets. 

8.  That  the  said  first  count  at  most  shewed  cause  of  action 
only  against  the  defendant  personally,  and  not  against  her 
as  administratrix  ; and  the  plaintiff, in  his  third  count,  hav- 
ing set  out  a cause  of  action  against  the  said  defendant  as 
such  administratrix,  there  was  a misjoinder  of  counts  and 
causes  of  action. 

4.  That  the  said  first  count  did  not  shew  that  the  amount 
mentioned  in  the  alleged  award  was  ever  demanded  from 
the  defendant,  or  that  a reasonable  time  for  paying  the 
same  after  the  making  of  the  alleged  award  and  notice 
thereof  to  the  defendant  had  elapsed  before  the  suit  ; nor 
was  it  alleged  that  the  defendant  had  ever  notice  of  the 
said  alleged  award  before  the  commencement  of  this  action. 
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Robert  Ac  Harrison , for  the  demurrer,  cited  Pearson  v. 
Henry,  5 T.  R.  6 ; Worthiagton  v.  Barlow,  7 T.  R.  453  ; 
Kerr  et  al.  v.  Parsons,  11  C.  P.  518 ; Con.  Stats.  U.  C.  ch. 
22,  sec.  171 ; School  Trustees  of  Caledon  v.  Corporation  of 
Caledon,  12  C.  P.  301. 

McMichael,  contra. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  first  objections  to  the  1st  and  2nd  counts  of  the  de- 
claration are,  that  they  do  not  show  any  cause  of  action 
against  the  defendant  as  administratrix  : if  any  cause  is 
shown,  it  is  against  the  defendant  personally,  and  not  as 
such  administratrix. 

The  case  of  Pearson  et 1 al.  v.  Henry,  administrator  of 
Henry,  (5  T.  R.  6),  to  which  we  were  referred  for  another 
purpose,  is  an  authority  for  the  propriety  of  an  executor  re- 
ferring causes  of  difference  to  arbitration.  Kenyon,  C.  J., 
says  : “ In  many  cases  an  executor  or  administrator  is  de- 
sirous of  ascertaining  whether  or  not  there  be  any  founda- 
tion for  the  demand  that  is  made  upon  him  without  dis- 
puting it  in  an  action,  and  it  is  frequently  advantageous 
to  both  parties  that  the  matter  in  dispute  should  be  referred.” 
The  real  point  which  the  case  decided  was  that  a submis- 
sion was  not  an  admission  of  assets. 

In  the  argument,  in  the  case  before  us,  it  was  gravely 
contended  that  the  defendant  had  made  himself  personally 
liable  by  this  submission,  and  that  the  estate  was  discharged. 

The  authorities  go  this  length,  that  by  a submission  an 
executor  may  preclude  himself  from  pleading  plene  adminis ~ 
travit,  and  in  this  way  may  make  himself  personally  lia- 
able  : Worthington  v.  Barlow,  (7  T.  R.  453) ; but  we  have 
been  referred  to  no  authority  which  holds,  that  when  an 
executor  or  administrator  has  submitted  to  arbitration  causes 
of  action  which  arose  in  the  testator’s  lifetime,  as  the  case  is 
here,  that  such  submission  relieves  the  estate  of  the  testator 
from  payment  of  the  debt  due  by  him  in  his  lifetime. 

This  count  shows  in  the  clearest  language,  that  the  sub- 
mission was  of  causes  of  action  in  the  lifetime  of  William 
Reid,  and  it  guardedly  shows  that  the  defendant  as  admin- 
istratrix made  the  reference.  The  case  of  Riddle  v.  Sutton, 
(7  Bing.  200),  is  in  form  like  this,  and  there  it  was  held, 
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that  pleru  administravit  was  no  bar  to  the  action.  So  in 
the  case  of  Worthington  y.  Barlow  ( administratrix ) it  was 
held,  that,  under  a referenne  like  this,  the  administratrix 
could  not  object  that  she  had  no  assets. 

We  are  all  of  opinion  that  the  counts  disclose  a good 
cause  of  action  against  the  defendant  as  administratrix. 

This  disposes  of  the  objection  as  to  misjoinder,  for  the 
third  count  is  not  denied  to  be  against  the  defendant  as 
administratrix;  and  also  disposes  of  the  third  objection  to 
first  count. 

Then  as  to  the  first  objection  to  the  first  count,  that  the 
award  is  not  shown  to  be  within  the  time  appointed,  if 
any,  or  within  three  months  or  a reasonable  time,  we  are  re- 
ferred to  the  171st  section  of  the  Common  Law  Procedure 
Act.  We  do  not  see  that  this  act  altered  in  any  way  the 
pleadings ‘in  reference  to  awards.  The  first  count  shows 
with  certainty  that  the  submission  was  entered  into  on  the 
25th  day  of  January,  1864,  and  the  award  was  made  on 
the  80th  day  of  the  same  month,  and  the  court  will  intend 
that  it  was  within  the  time  agreed  upon  between  the  par- 
ties, and  it  certainly  was  within  a reasonable  time,  and 
within  three  months. 

We  think  there  is  nothing  in  the  last  objection;  for  we 
have  not  been  referred  to  any  authority  to  show  that  a de- 
mand was  necessary  before  the  commencement  of  the  suit, 
or  that  a reasonable  time  should  elapse  before  its  commence- 
ment ; but,  as  regards  a reasonable  time,  it  is  clear  that 
the  defendant  had  it,  for  the  award  was  made  on  the  BOtli 
day  of  January,  the  suit  commenced  on  the  29th  July,  1864. 

From  what  fell  at  the  argument  we  learn  that  the  defen- 
dant is  desirous  of  relieving  the  estate  of  the  deceased  from 
liability,  by  fixing  the  debt  upon  the  administratrix  person- 
ally, the  estate  being  solvent,  she  not  so.  Would  it  be  a 
good  plea  by  an  administrator  to  an  action  brought  against 
him  in  his  representative  capacity,  that  he  as  administra- 
tor, had  referred  the  cause,  and  the  arbitrator  had  found 
so  much  due,  by  reason  whereof  the  debt  was  extinguished 
against  the  estate,  and  he  alone  was  personally  liable  for 
it?  But  this  is  the  effect  of  defendant’s  contention. 

There  will  be  judgment  for  the  plaintiff  on  demurrer. 

Judgment  for  plaintiff  on  Demurrer 
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Ball  y.  Grand  Trunk  Railway  Company. 

Title  to  land — Plea  of  Not  guilty — Pailway  company — Damage  by  fire  from 
locomotive — Negligence — Liability  and  non-liability. 

Title  to  land  does  not,  on  mere  suggestion,  neccessarily  come  in  question 
under  a plea  of  Not  G-uilty  by  statute  : the  general  rule  is,  that  it  must 
not  only  be  pleaded,  but  be  verified  by  affidavit. 

In  this  case  which  was  an  appeal  from  the  County  Court, 

Held , that  though  defendants  might  have  shewn,  under  the  plea  of  Not 
Guilty,  that  for  want  of  title  plaintiff  could  not  maintain  the  action 
for  injury  to  his  premises,  yet  that  in  the  absence  of  such  proof,  or  a 
boiia  fide  tender  thereof,  the  mere  suggestion  of  it  did  not  preclude  the 
County  Court  from  trying  the  real  cause  of  action  which  was  within  its 
jurisdiction. 

However  clear  the  rule  of  law  may  be,  that  a party  may  kindle,  or  find' 
ing  it  kindled,  may  permit  fire  to  burn  on  his  own  land,  that  right  is  re- 
stricted to  the  condition  that  his  neighbour  is  not  injured  thereby ; and 
if  it  is  likely  by  spreading  to  injure  him,  he  is  bound  to  put  it  out,  or 
exert  himself  so  to  do ; otherwise,  he  will  be  liable  for  any  damage  sus- 
tained. 

In  this  case,  whilst  a locomotive  of  defendants  was  passing  over  their 
railway  track,  some  coals  of  fire  dropped  therefrom  upon  the  track  and 
spread  into  the  plaintiff’s  land.  The  evidence  shewed  that  defendants’ 
trackmen,  though  they  exerted  themselves  in  saving  defendant’s  fence, 
made  no  exertion  to  extinguish  the  fire  or  prevent  it  from  extending  to 
plaintiff’s  premises,  which  were  in  consequence  considerably  damaged : 
Held , that  defendants  were  liable. 

Held,  also,  on  the  authority  of  Vaughan  v.  Taf  Vale  R.  Co.  5 H.  & C.  679, 
that  where  there  is  no  negligence  either  in  the  construction  or  the  manage- 
ment of  the  locomotive  of  a railway  company, the  company  are  not  liable 
for  an  injury  resulting  from  the  mere  omission  of  fire  therefrom  into  the 
adjoining  lands. 

This  was  an  appeal  from  the  County  Court  of  the  county 
of  Frontenac. 

The  first  count  of  the  declaration  stated,  that  from  the 
negligence  of  the  defendants  fire  dropped  from  their  engine  on 
the  track,  and  made  a fire  there,  which  from  their  negligence 
spread  thence  to  the  plaintiff’s  woods,  fences,  and  log-house, 
and  destroyed  them. 

The  second  count  stated,  that  by  the  negligence  of  the 
defendants  fire  flew  from  their  engine  into  the  plaintiff’s 
land  and  did  the  damage  there  ; and  the  third  count,  that 
the  defendants  negligently  kindled  fire  on  the  track,  and 
negligently  allowed  it  to  spread  thence  to  plaintiff’s  land, 
and  so  damaged  him. 

The  defendants  pleaded  Not  guilty  to  the  three  counts. 
The  evidence  in  substance  was,  that  there  was  no  negligence  v 
in  the  construction  of  the  locomotive,  and  none  in  its  man- 
agement ; that  on  Friday,  the  25tli  of  August  last,  after  an 
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engine  had  passed  fire  was  seen  on  the  track,  then  in  a 
stump,  then  in  the  defendant’s  fence  ; that,  while  the  fire 
was  within  control,  the  track-men  saw  it,  threw  down  the 
fence  to  prevent  it  burning,  but  'made  no  effort  then  to  put 
it  out.  It  kept  burning  till  Sunday,  when  it  became  alarm- 
ing ; had  passed  through  plaintiff’s  to  one  Brown’s  place, 
then  by  the  wind  changing  had  come  back  to  plaintiff’s 
place.  On  Monday  it  burnt  on  plaintiff’s  premises  to  such 
an  extent  as  to  alarm  them,  and  on  that  day  destroyed  a log 
house,  and  did  the  injury  of  which  the  plaintiff  complained. 
The  track-men  and  the  neighbours  in  the  meantime  made 
every  exertion,  but  were  unable  to  extinguish  the  fire  or 
prevent  its  spreading.  It  appeared  that  the  locomotive  was 
one  with  all  the  modern  improvements  which  science  could 
suggest. 

On  the  evidence  of  J.  O'Reilly,  Q.  0.,  moved  for  a nonsuit 
on  the  ground,  1st.  That  there  was  no  evidence  of  negli- 
gence shown ; 2nd.  If  there  was  evidence  of  negligence, 
there  was  none  to  sustain  the  second  and  third  counts  ; 
3rd.  That  there  was  no  evidence  of  possession,  that  plain- 
tiff’s title  was  denied  in  the  land  in  which  the  injury  had 
been  done. 

The  judge  declined  to  nonsuit  the  plaintiff  and  the  case 
went  to  the  jury.  What  the  learned  judge  charged  did  not 
appear  from  the  proceedings  certified  to  the  court ; but 
from  them  it  appeared  that  Mr.  O’Beilly  objected  that  the 
learned  judge  should  have  told  the  jury  that  there  was  no 
evidence  of  negligence  on  the  first  and  third  counts  to  entitle 
the  plaintiff  to  recover,  and  that  if  no  injury  was  done  by 
the  fire  passing  from  the  railway  track  to  plaintiff’s,  and 
from  thence  to  Brown’s,  and  if  defendants  did  everything 
subsequently  to  prevent  the  fire  from  returning  to  plaintiff’s 
land,  then  that  the  plaintiff  was  not  entitled  to  recover 
and  that  if  the  fire  spread  into  the  plaintiff’s  land  before 
the  defendants  had  knowledge  of  it,  plaintiff  was  not  entitled 
to  recover. 

The  learned  judge  declined  so  to  charge  them.  Mr. 
O’Reilly  further  objected  that  the  court  having  submitted 
the  question  of  the  plaintiff ’s  right  ot  the  land  to  the  jury. 
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and  this  right  having  been  raised  by  defendant’s  plea,  the 
court  had  no  jurisdiction. 

What  further  passed  did  not  appear,  but  the  case  stated 
that  the  jury  found  there  was  negligence  in  not  looking 
after  the  fire  on  the  track,  though  not  in  the  construction 
of  the  locomotive. 

In  January  Term  last  O'Reilly  moved  and  obtained  a 
rule  in  the  court  below  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  rendered  in  this  cause  should  not  be 
set  aside  and  a new  trial  had  between  the  parties,  on  the 
grounds  that  that  the  said  verdict  was  contrary  to  law  and 
evidence  ; and  on  the  ground  that  there  was  not  sufficient 
proof  of  negligence  on  the  part  of  the  defendants,  their  ser- 
vants or  agents,  given  at  the  trial,  to  entitle  the  plaintiff  to 
recover  in  the  action ; and  on  the  grounds  that  the  evi- 
dence did  not  support  the  plaintiff’s  cause  of  action  in  this, 
that  it  was  through  the  negligence  and  carelessness  of  the 
defendants,  their  servants  or  agents  in  the  management  of 
the  steam  engines  and  carriages,  that  the  injury  complaind 
of  was  done,  when  in  fact  there  was  no  evidence,  given  at 
the  trial  of  such  carelessness  and  negligence  and  if  there 
was  evidence  of  such  carelessness  and  negligence  on  the 
part  of  the  defendants,  their  servants  or  agents,  such  evi- 
dence of  negligence  did  not  support  the  plaintiff’s  declara- 
tion,  and  was  not  the  negligence  complained  of  in  said  de- 
claration, or  in  any  count  thereof ; and  on  the  grounds  of 
misdirection  on  the  part  of  the  learned  judge  who  tried  the 
said  cause  in  this,  that  the  learned  judge  charged  the  jury 
that  although  there  was  no  negligence  on  the  part  of  the 
defendants  in  the  construction  of  their  locomotive  or  en- 
gines, or  in  the  management  of  the  same  by  the  defendants, 
their  servants  or  agents,  yet  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants,  their  servants  or  agents, 
in  allowing  the  fire  to  communicate  from  the  railway  track 
to  the  plaintiff’s  land,  and  if  so,  then  that  the  plaintiff  was 
not  entitled  to  recover  in  the  action ; and  also  on  the  grounds 
of  misdirection  of  the  learned  judge  in  this,  in  not  charging 
the  jury  that  if  the  fire  communicated  from  the  defendants’ 
locomotive  or  engine  without  any  fault  as  to  the  manage- 
ment of  said  engine  or  locomotive,  or  in  the  construction 
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thereof  to  the  railway  track,  and  that  the  fire  spread  from 
the  railway  track  to  the  plaintiff’s  land  before  the  defend- 
ants their  servants  or  agents  had  knowledge  of  the  exist- 
ence of  the  fire  on  the  track,  then  there  was  no  negligence, 
and  the  plaintiff  was  not  entitled  to  recover  by  reason  of  the 
fire  so  spreading ; and  for  non-direction  in  this,  that  the 
learned  judge  should  have  told  the  jury  there  was  no  evi- 
dence of  negligence  on  the  first  or  third  counts  to  entitle 
the  plaintiff  to  recover,  and  that  if  no  injury  was  done  by 
the  fire  in  passing  from  the  railway  track  to  the  plaintiff’s 
lands,  and  from  thence  to  the  land  of  one  Brown,  and  if  the 
defendants  did  everything  to  prevent  the  fire  from  subse- 
quently returning  to  the  plaintiff’s  lands  and  doing  the  in- 
jury complained  of,  the  plaintiff  was  not  entitled  to  re- 
cover. 

Sir  Henry  Smith , Q.  C.,  shewed  cause,  and  J.  O'Reilly, 
Q.  C .,  supported  the  rule,  which  was  subsequently  dis- 
charged by  the  learned  judge. 

The  defendants  now  appealed  from  the  judgment  dis- 
charging this  rule. 

M.  C.  Cameron , Q.  C.,  for  the  appeal,  cited  Vaughan  v. 
Raff  Vale  Railway  Company,  5 H.  & N.  679,  S.  C.  28  L.  J. 

Ex.  41. 

Sir  Henry  Smith,  Q.  C.,  contra,  cited  Add.  Torts,  2 ed. 
216;  Freemantle  v,  Lancashire,  and  N.  W.  R.  ,Co.  5 L.  T. 
N.  S.  556  Hill  v.  Ontario  S.  & H.  R.  Co.,  18  U.  C.  B. 

508. 

•J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Court  of  Queen’s  Bench,  in  the  case  of  Hill  v.  The 
Ontario,  Simcoe , and  Huron  Union  Railroad  Company, 
(18  U.  C.  B.  503,)  adopting  the  law  laid  down  in  Piggot 
v.  The  Eastern  Counties  Railway  Company,  (3  C.  B.  229), 
had  asserted  the  principle,  which  was  afterwards  more 
fully  discussed  and  settled  in  the  case  of  Vaughan  v.  The 
T«ff  Vale  Railway  Company,  (5  II.  N.  679,)  namely, 
that  the  legislature  having  authorized  the  use  of  locomotive 
engines  by  railway  companies,  necessarily  requiring  the  use 
of  fire  lor  propelling  them,  such  companies  are  bound  to 
take  proper  precaution  to  prevent  injuries  to  persons  through 
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whose  lands  they  pass  ; but  are  not  liable  for  injuries  re- 
sulting from  fire  from  their  locomotives,  without  negli- 
gence on  their  part.  Nor  is  the  law  thus  laid  down  in  any 
way  shaken  by  the  case  of  Freemantle  v.  The  London  and 
North  Western  Railway  Company , (5  L.  T.  N.  S.  556)  ; 
for  there  conflicting  evidence  as  to  the  condition  of  the  loco- 
motive was  offered, either  sustaining  or  rebutting  the  charge 
of  negligence  ; and  this  question  having  been  submitted 
under  proper  direction  to  the  jury,  the  court  refused  to  in- 
terfere by  granting  a new  trial. 

In  the  case  of  Vaughan  v.  The  Taff  Vale  Railway  Co ., 
Willes,  J.,  defines  negligence  to  be  “ the  absence  of  care* 
according  to  the  circumstance;”  and  it  was  held  that  if 
fire,  without  negligence,  flew  from  the  locomotive  directly 
into  the  woods  and  set  them  on  fire  the  defendants  were  not 
liable. 

Cockburn,  C.  J.,  says,  “ they  are  bound  to  take  proper 
precaution  to  prevent  injury  to  persons  through  whose 
lands  they  passed ; but  the  mere  use  of  fire  in  such  engines 
does  not  make  them  liable  for  injury  resulting  from  such 
use,  without  any  negligence  on  their  part.” 

As  regards  the  first  ground  of  appeal,  it  does  not  appear 
to  us  that  the  title  to  land,  on  mere  suggestion,  necessarily 
comes  in  question  on  a plea  of  not  guilty  under  the  statutes- 
The  general  rule  is  that  it  must  not  only  be  pleaded,  hut 
verified  by  affidavit.  In  this  case  we  think  it  was  open  to 
the  defendants  to  show  that  they  had  a bona  fide  defence 
on  the  ground,  that,  for  want  of  title  the  respondent  had 
no  right  to  maintain  this  action ; but  in  the  absence  of  such 
proof,  or  a bona  fide  tender  of  it,  we  do  not  see  that  the 
mere  suggestion  of  it  ought  to  preclude  the  County  Court 
from  trying  what  was  the  real  cause  of  complaint,  which,  in 
the  absence  of  dispute  about  the  title,  the  court  had  juris- 
diction to  try. 

As  to  the  other  grounds  of  appeal. — The  cause  of  action 
to  which  the  evidence  points  is,  that  fire  having  been  kin- 
dled by  burning  coals,  which  without  negligence  had  fallen 
from  the  appellants’  engine  on  their  track,  it  became  their 
duty,  within  a reasonable  time  after  they  knew  it,  to  pre_ 
vent  its  spreading  so  as  to  injure  the  respondent,  which 
they  neglected  to  do. 
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We  think  the  rule  of  law  is  clear,  that  any  one  may 
kindle  fire,  or  finding  it  kindled  on  his  own  land,  may  let  it 
burn,  if  he  pleases,  to  any  extent,  provided  it  does  not  injure 
his  neighbor ; but  if  it  be  likely  to  spread  so  as  to  injure 
him,  he  is  bound  to  put  it  out,  or  at  least  to  use  his  best 
endeavors  to  prevent  its  spreading ; and  if  he  does  not,  he 
is  liable. 

Now,  if  this  engine  was  properly  constructed,  and  the 
jury  found  it  was,  the  fire  was  not  kindled  by  the  negligence 
of  the  appellants,  although  the  coals  fell  from  it  which 
kindled  the  fire  on  the  track.  . But  if  the  servants  of  the 
appellants  saw  the  fire  there,  and  neglected  to  put  it  out  at 
a time  when  it  was  likely  to  spread,  and  as  the  fact  was, 
did  spread,  then  the  appellants  are  justly  charged  with  hav- 
ing negligently  allowed  the  fire  to  spread  upon  the  respon- 
dent’s land.  The  evidence  is  that  the  brack  men  threw 
down  their  own  fence  to  prevent  its  burning,  but  made  no 
exertion  whatever  to  put  out  the  fire  when  it  was  under 
their  control.  They  certainly  made  great  exertions  after- 
wards, but  this  is  no  excuse  for  neglecting  it  when  exertion 
might  have  prevented  it. 

In  the  view  we  take  of  it,  the  evidence  sustained  the  first 
and  third  counts  ; not  certainly  to  the  extent  charged,  but 
at  least  to  this,  that  the  appellants  carelessly  and  negligently 
allowed  the  fire  to  spread  from  their  own  to  the  respon- 
dent’s land. 

The  second  count  is  not  sustained ; for  if  the  fire  flew 
from  the  engine  without  negligence  directly  upon  the  re- 
spondent’s land,  and  kindled  the  fire  there,  the  appellants 
were  not  liable  on  the  authority  of  the  Taff  Yale  case  ; but 
the  jury  found  there  was  no  negligence  in  regard  to  the  en- 
gine, and  the  evidence  shews  the  injury  did  not  arise  from 
this  cause. 

We  see  no  practical  use  in  allowing  this  appeal.  The 
respondent  is  entitled  to  recover.  The  damages  are  not 
excessive,  and  we  shall  best  meet  the  ends  of  justice  by  dis- 
missing it,  and  the  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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Action  on  promissory  note — Principal  and  surety — Release  under  “ Insolvent 
Act  ” — Pleading. 

Declaration , on  a joint  and  several  promissory  note  made  by  defendants 
payable  to  plaintiff. 

Plea , (by  two  defendants)  that  the  note  was  made  by  them  as  sureties  for 
the  other  defendant,  with  notice  thereof  to  plaintiff,  who  took  same  up- 
on the  express  agreement  that  they  should  be  liable  thereon  only  as 
such  sureties  ; that  plaintiff,  while  holder  of  said  note,  without  their 
knowledge  or  consent,  after  the  accrual  of  the  alleged  claim  and  before 
action,  by  deed  released  the  other  defendant,  the  said  release  being 
headed  as  follows  : “ Insolvent  Act  of  1864,  &c.,  &c.”  The  release,  also, 
in  the  body  of  it,  referred  to  the  “ Insolvent  Act  of  1864..’ 

Held,  on  demurrer,  plea  bad ; for  the  court  being  bound  to  take  judicial 
notice  of  the  act  called  the  “Insolvent  Act  of  1864,”  under  the  provi- 
sions of  which  creditors  were  allowed  to  enter  into  deeds  of  composition 
and  discharge  with  their  debtors,  such  deeds,  &c.,  being  headed  as  that 
in  the  plea  set  out,  were  therefore  bound  to  look  upon  the  plea  as  set- 
ting up,  or  as  professing  to  set  up,  a disharge  under  the  Insolvent  Act 
and  that  consequently  the  two  said  defendants  were  not  as  such  sureties 
discharged  by  the  instrument  in  question,  inasmuch  as  by  sec.  9,  sub- 
sec. 4,  of  that  act  plaintiff’s  rights  were  expressly  preserved  to  him 
against  all  other  persons  liable  for  or  with  the  insolvent. 

Held,  also,  that  if  it  was  desired  to  rely  on  the  release  as  valid  at  com- 
mon law,  it  should  have  been  accompanied  with  such  averments  as 
would  have  shown  it  to  be  operative,  or  it  should  not  have  been  set  out 
in  hac  verba,  but  its  legal  effect  only  should  have  been  stated,  and  its 
efficacy  left  to  be  established  by  such  facts  as,  it  was  contended,  con- 
tributed thereto. 

Queer e,  as  to  the  right  of  a creditor,  under  a composition  deed,  either  un- 
der the  Insolvent  Act  or  otherwise,  to  give  a general  release  and  sub- 
scribe a particular  sum,  as  being  apparently  his  whole  claim  against 
the  debtor,  and  afterwards  to  advance  other  demands  as  not  having 
been  included  in  this  discharge  and  as  still  enforceable  against  the 
debtor. 

Semble,  that  this  would  be  a contravention  of  the  policy  and  provisions 
of  the  Insolvent  Act,  and  also  of  private  composition  deeds,  as  being,  in 
in  the  absence  of  its  recognition  by  the  other  creditors  as  well  as  by  the 
debtor,  a fraud  upon  them. 


The  declaration  was  on  promissory  note,  dated  12th 
January,  1864,  made  by  defendants  jointly  and  severally 
for  $510  60,  payable  to  the  plaintiff,  with  interest  at  12  per 
cent.,  nine  months  after  date. 

Two  of  the  defendants  (Westbrook  & Cunningham) 
pleaded  that  the  note  was  made  by  them  as  sureties  only 
for  Perrin,  of  which  the  plaintiff  had  notice,  and  he  took 
it  upon  the  express  agreement  that  W.  & C.  should  be  liable 
thereon  only  as  sureties  for  Perrin  ; and  that  the  plaintiff, 
while  holder  of  the  note,  without  the  knowledge  or  consent 
of  W.  & C.,  or  either  of  them,  after  the  alleged  claim 
accrued  and  before  this  suit,  by  deed  released  Perrin  there- 
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form,  which  deed  of  release  was  in  the  words  and  figures 
following : “ Insolvent  Act  of  1864,  &c.” 

The  plaintiff  demurred  to  the  plea,  because  the  deed  of 
discharge  was  made  in  pursuance  of  the  Insolvent  Act  of 
1864,  as  appeared  by  the  plea,  and,  therefore,  it  did  not 
affect  the  liability  of  sureties  for  the  debt. 

2.  Because  the  act  was  not  operative  until  confirmed  by 
the  judge,  and  it  was  not  alleged  that  it  had  been  so  con- 
firmed. 

3rd.  Because  upon  the  face  ofthe  deed  set  out  it  appeared 
that  it  was  only  intended  to  release  a debt  of  $250. 

M.  O'Reilly,  Q.  C.,  for  the  demurrer. — Section  9,  for  sub- 
sec. 4,  of  the  Insolvent  Act  of  1864  shews  that  sureties  are 
not  discharged  by  proceedings  taken  under  the  act  against 
tbe  principal,  Sub-sec.  1 shews  that  creditors  may  be  barred 
who  do  not  even  execute  the  release  ; for  if  the  necessary 
number  required  by  the  act  discharge  the  debtor,  the  other 
creditors  who  do  not  join,  or  who  may  even  expressly  dis- 
sent, are  yet  bound  in  like  manner  as  if  they  had  executed 
it ; Solly  v.  Forbes,  2 B.  & B.  38  ; Taylor  v.  Hamersham , 
4 M.  & S.  423  ; Simons  v.  Johnson,  3 B.  & Ad.  175.  A 
release  will  be  construed  according  to  the  intent  of  the 
parties  and  upon  the  whole  language  of  the  instrument ; 
Vorley  v.  Barrett,  1 C.  B.  N.  S.  225  : and,  therefore,  this 
release  should  be  construed  as  being  applicable  only  to  such 
claims  as  the  plaintiff  had,  for  which  he  had  “ not  any 
sureties.” 

M.  C.  Cameron,  Q.  C.,  contra. — This  document,  though 
referring  to  the  Insolvent  Act,  is  not  stated  to  have  been  a 
proceeding  which  was  had  or  taken  under  the  act : it  must 
be  construed,  therefore,  as  an  ordinary  release,  and  to  have 
discharged  the  two  defendants,  who  joined  as  sureties  in  the 
note. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  rule  of  pleading  is,  that,  on  demurrer,  the  pleading 
demurred  to  is  to  be  taken  most  strongly  against  the  party 
pleading  it,  although  when  the  opposite  party  has  pleaded 
over,  it  is  then  to  be  construed  in  such  manner  as  will  sup- 
port it ; Baker  v.  Plaskitt,  (5  C.  B.  262)  ; Pilgrim  v.  The 
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Southampton  R.  R.  Co.,  (7  C.  B.  226,  227).  This  plea  has 
set  out  a release  headed  “ Insolvent  Act  of  1864,”  and  it 
refers,  also,  in  the  body  of  the  release  to  the  “ Insolvent 
Act  of  1864  and  the  defendants,  upon  non , est  factum 
replied  by  the  plaintiffs,  would  have  been  obliged  to  have 
proved  a document  of  this  description.  If  they  had  failed 
to  do  so  the  issue  would,  unless  an  amendment  were  per- 
mitted, be  found  against  them.  They  have  made  it  a 
matter  of  description  as  well  as  an  allegation  of  substance  > 
the  former  must  be  exactly  proved,  the  latter  must  be 
proved  subsantially  ; Wells  v.  Girling,  (2  Gow  21) ; Rick- 
etts v.  Sahvay,  (ICh,  104) ; TeesdaleY.  Clement,  (1  Ch.  608) ; 
Sutton  v.  Page,  (8  C.  B.  204). 

This  does  not  make  it  necessary  to  state  anything  as  part 
of  a contract  which  has  no  legal  operation  or  effect,  as  that 
a bond  was  made  to  husband  and  wife,  when  the  husband, 
as  he  may,  sues  alone  upon  it : Anker  stein  v.  Clarke,  (4 
T.  B.  616) ; Arnold  v.  Revowlt , (4  Moore,  66) ; or  that  an 
inoperative  part  of  a contract,  which  has  not  been  set  out 
was  contained  in  it : Stevens  v.  Webh,  (7  C.  & P.  60). 

We  do  know  that  there  is  a public  Act  of  Parliament 
in  force  in  this  Province  which  is  called  “ The  Insolvent 
Act  of  1864,”  and  that  under  it  the  creditors  may  enter 
into  a deed  of  composition  and  discharge  with  their  debtor > 
and  that  all  the  forms  of  proceedings  given  by  the  act  are 
headed,  as  this  release  is,  ‘‘Insolvent  Act  of  1864.” 

In  the  case  of  a public  company,  Mr.  Justice  Maule  said, 
“We  know  by  a public  act  that  there  is  such  a corporation 
as  the  South  Eastern  Railway  Company  :”  and  he  also 
said,  “ I think  the  court  must  intend  that  the  South  E stern 
Company  is  that  mentioned  in  the  act  and  no  other 
McGregor  v.  The  Official  Manager  of  the  South  Devon 
R.  R.  Co.,  (18  Q.  B.  627). 

I think,  therefore,  we  are  bound  to  consider  this  plea  as 
setting  up,  or  as  professing  to  set  up,  a discharge  under  the 
Insolvent  Act. 

If  the  plea  be  sufficiently  pleaded  under  that  act,  then 
we  know  the  two  defendants,  who  have  pleaded,  are  not,  as 
joint  makers  or  snreties,  discharged  by  the  instrument  set  out 
in  the  plea ; for  by  sec.  9,  sub-sec.  4,  the  plaintiff’s  right  of 
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this  nature  are  expressly  preserved  to  him  against  all  other 
persons  liable  for  or  with  the  insolvent. 

If  no  proceedings  in  fact  were  taken  under  the  Insolvent 
Act,  or  if  the  necessary  proceedings,  such  as  obtaining  the 
proper  number  of  creditors  to  concur  in  the  release,  or  the 
confirmation  of  it  by  the  judge,  had  not  been  taken,  so  as 
to  give  it  effect  under  the  statute,  and  if  the  defendants 
desired,  nevertheless,  to  set  it  up  as  a valid  release,  they 
should  have  accompanied  it  with  such  averments  as  would 
have  shown  it  to  be  operative,  or  they  should  not  have  set  out 
the  release  in  hcec  verba , but  have  stated  only  its  legal  effect, 
and  relied  upon  the  facts  which  it  was  contended  gave  it 
efficacy  as  a release  at  the  common  law. 

It  was  probably  not  necessary  to  aver  that  the  discharge 
was  executed  “ by  the  majority  in  number  of  those  of  the 
creditors  who  are  respectively  creditors  for  sums  of  $100 
and  upwards,  and  who  represent  at  least  three-fourths  in 
value  of  the  liabilites  of  the  insolvent,  subject  to  be  com- 
puted on  ascertaining  such  proportion,”  according  to  sub- 
sec.  1 of  sec.  9 : because  the  plaintiff  in  this  action  is  a 
party  to,  and  has  executed  the  discharge ; and  that  aver- 
ment, perhaps,  is  only  necessary  to  be  made  when  the  party 
against  whom  it  is  set  up  has  not  executed  it,  and  when  it 
is  sought  to  give  the  discharge  “ the  same  effect  with  re- 
gard to  the  remainder  of  his  creditors,  and  be  binding  to  the 
same  extent  upon  him  and  upon  them,  as  if  they  were  also 
parties  to  it Bullen  & Leake,  2nd  ed.  441.  But  if  it 
were  necessary  to  have  made  such  an  averment,  then  we 
should  have  been  obliged  to  have  held  the  plea  defective 
upon  that  account,  and  to  have  given  judgment  against  it. 

We  do  not  think  the  plaintiff  was  called  upon  to  reply 
that  the  release  was  made  under  the  Insolvent  Act : we 
must  assume  this  as  against  the  defendants. 

If  the  former  system  of  making  profert,  craving  oyer,  and 
setting  it  out  had  continued : and  if  the  defendants  had 
pleaded  the  release  generally,  without  setting  it  out,  and 
had  made  profert  of  it,  and  if  the  plaintiff  had  craved 
oyer  and  set  it  out  on  oyer,  it  would  have  formed  a part  of 
the  plea : the  plea  would  then  have  averred  a general  release, 
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not  as  under  the  Insolvent  Act,  but  it  would  have  contained 
also  (by  reason  of  the  setting  out  on  oyer)  the  specific  instru- 
ment itself,  shewing  that  the  release  was  not  a general  and 
absolute  discharge,  but  one  of  a special  qualified  character, 
operating  under  the  Insolvent  Act,  and  having  thereby 
reserved  under  it  all  remedies  against  joint  makers  of  pro- 
missory notes,  and  against  sureties  of  the  parties  discharged. 

In  such  a case  I conceive  the  plaintiff  could  demur,  and 
would  not.  be  called  upon  to  supplement  anything  whatever 
by  averment.  * 

If  this  release  were  not  to  be  considered  as  given  under 
the  statute,  but  was  a release  simply  between  the  plaintiff 
and  defendant,  it  is  very  likely  the  plaintiff  might  be 
allowed  to  shew  by  replication  that  the  sum  of  $520,  with 
the  words  “ not  any  sureties  on  this,”  shewed  that  the 
release  was  not  intended  to  apply  to  any  other  debt  than 
the  one  which  had  been  so  specially  described,  according 
to  the  case  of  Vorley  v.  Barrett , (1  Q.  B.  N.  S.  225),  and 
Lyall  y.  Edwards,  (6  H.  & N.  887).  But  how  far  it 
would  be  permitted  to  a creditor,  under  a composition 
deed,  whether  executed  under  the  Insolvent  Act  or  not, 
to  use  general  words  of  release,  and  to  subscribe  for  a par- 
ticular sum  as  apparently  all  his  claim  against  the  debtor, 
and  afterwards  to  assert  that  it  was  only  a special  subscrip- 
tion, and  that  he  had  other  demands  which  had  not  been 
included  in  the  discharge  and  which  he  was  still  entitled 
to  enforce  against  the  debtor,  may  be  a question.  Such  a 
proceeding  as  this  would  seem  to  be  quite  ineffectual  against 
the  policy  and  provisions  of  the  Insolvent  Act,  and  pro- 
bably, also,  against  the  policy  and  provisions  of  private 
deeds  of  composition,  because  any  such  reservation,  not 
plainly  made  and  understood  by  the  other  creditors  as  well 
as  by  the  debtor,  would  be  a fraud  upon  them,  and  the 
courts  are  at  all  times  very  rigid  in  maintaining  the  rights 
of  the  general  creditors  against  the  pretensions  of  the  indi- 
vidual creditor. 

We  think  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer. 


Judgment  for  plaintiff  on  demurrer. 
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Doyle  v.  Lasheb. 

Interpleader — Attaching  creditor — Form  of  issue — Con.  Stats.  U.  C.  ch.  45, 
seel,  ch.  SO,  sec.  8,  28  Vic.  ch.  19 — Actual  or  continued  changes  of  posses- 
sion, absence  of. 

The  proper  frame  of  an  interpleader  issue  between  the  claimant  and  an  at- 
taching creditor  is,  Whether  the  goods  taken  under  the  attachment  were  at 
the  time  of  the  seizure  the  property  of  the  cliamant  as  against  the  attach- 
ing creditor,  and  not  as  against  the  absconding  debtor. 

The  Interpleader  Act  makes  no  distinction  between  an  attaching  and  an 
execution  creditor,  and  whatever  transfers  the  sheriff  may  impeach  the 
attaching  creditor  may  impeach  also . 

In  such  an  issue  it  must  be  assumed  that  the  attaching  plaintiff  is  a creditor 
in  fact,  and,  Semble,  that  this  cannot  be  disputed  in  any  case. 

Plaintiff  bought  from  R.  a number  of  sheep,  paying  him  part  of  the  purchase 
money  at  the  time  and  the  balance  within  a few  days  afterwards.  Upon 
the  first  payment  being  made  plaintiff  marked  the  sheep  with  red  pampas 
his  property,  and  they  were  then  placed  apart  frcm  the  rest  of  R.’s  sheep 
in  a separate  field  on  the  latter’s  farm,  where  they  were  to  remain  until 
required  by  plaintiff.  Plaintiff  was  a butcher,  and  it  appeared  to  be  the 
custom  among  butchers  to  leave  with  them  stock  purchased  from  farmers 
until  convenient  to  remove  it.  This  had  been  the  course  of  dealing  be- 
tween plaintiff  and  R.  on  previous  occasions.  The  sheep  remained  on  R.’s 
premises  under  the  above  circumstances  until  seized  by  the  sheriff  under 
an  attachment  against  R.,  as  an  absconding  debtor. 

Held  affirming  the  judgment  of  the  County  Court, that  the  mere  marking  of 
the  sheep  in  the  manner  indicated,  or  removal  of  them  from  the  field 
of  the  seller  to  another,  did  not  constitute  suchadelivery  or  change  ofpos- 
session  as  is  required  by  Con.  Stats.  U.  C.  ch.  45  sec.  4 ; for  that  the  very 
mischief,  which  the  statue  was  intended  to  guard  against  and  prevent, 
was  permitted  still  to  exist. 

Held,  also,  that  there  was  no  evidence  of  a sufficiently-established  custom  of 
mode  of  dealing  among  farmers,  of  treating  as  their  own  property  really 
belonging  to  others,  to  but  third  parties  upon  enquiry  as  to  the  actual 
ownership  of  such  property. 

Qucere,  whether  such  an  enquiry  would  be  admissible  in  a case  arising  under 
the  statute  in  question. 

This  was  an  interpleader  case  and  an  appeal  from  the 
County  Court  of  the  County  of  Lennox  and  Addington. 

The  question  was,  whether  the  goods  in  dispute,  which 
had  been  taken  by  the  sheriff  under  a writ  of  attachment, 
issued  out  of  the  County  Court  against  one  William 
Robinson  at  the  suit  of  Lasher,  were  at  the  time  of  the 
seizure  by  the  sheriff  the  property  of  Doyle  as  against 
Lasher. 

The  facts  were,  that  shortly  before  the  seizure  Robinson 
sold  to  Doyle  eighteen  sheep,  which  were  the  property  in 
question,  for  $41,  upon  which  Doyle  paid  $15  in  cash,  and 
he  was  to  pay  the  remaider  when  Robinson  went  to 
Kingston  and  Doyle  had  money.  Doyle  then  marked  them 


264 


HILARY  MERM,  29  VIC.  1866. 


on  the  head  with  red  paint  as  his  property,  and  they  were 
separated  from  the  rest  of  Robinson’s  sheep,  by  being  put 
into  a field  by  themselves  on  Robinson’s  farm.  They  were 
to  remain  at  Robinson’s  until  Doyle  called  for  them.  Doyle 
was  a butcher  ; and  it  appeared  that  it  was  customary  for 
butchers  to  leave  stock,  which  they  bought,  at  pasture  with 
the  farmers,  from  whom  they  bought,  until  it  was  convenient 
for  them  to  take  it  away.  Doyle  had  so  dealt  with  Robin- 
son on  former  occasions,  as  well  as  on  the  occasion  in  ques- 
tion. The  balance  on  the  sheep  was  paid  to  Robinson  a 
few  days  afterwards. 

The  sheep  remained  at  Robinson’s  farm  by  themselves 
and  marked  as  before  stated,  until  they  were  seized  by  the 
sheriff,  about  two  or  three  weeks  after  Doyle’s  purchase, 
under  the  attachment  against  Robinson,  as  an  absconding 
debtor. 

The  learned  judge  of  the  County  Court  was  of  opinion 
at  the  trial,  that  the  facts  disclosed  a sale  of  goods  not  fol- 
lowed by  an  actual  and  continued  change  of  possession,  and 
not  in  writing,  and  therefore  void  as  against  Lasher,  a 
creditor  of  Robinson  ; but  the  plaintiff’s  counsel  declined 
to  take  nonsuit.  The  jury  found  for  the  plaintiff,  and  the 
learned  judge  afterwards  made  absolute  a rule  for  a new 
trial,  without  costs. 

The  plaintiff  now  appealed  from  this  decision  on  the  fol- 
lowing grounds : 

That  it  was  not  shown  at  the  trial  that  Lasher  was  a 
creditor  of  Robinson. 

That  the  question  of  delivery  and  of  actual  and  continued 
change  of  possession  of  the  goods  was  a question  of  fact  for 
the  jury,  and  there  was  evidence  to  be  submitted  to  them 
upon  such  points. 

That  the  sale  having  taken  place  in  the  usual  course  of 
business,  the  fourth  section  of  chap.  45  of  the  consolidated 
Statutes  for  Upper  Canada  did  not  apply. 

J.  Givynne,  Q.  C.,  for  the  appeal. — Lasher  was  not  a 
creditor,  that  is,  not  a judgment  creditor,  of  Robinson;  and 
therefore,  he  cannot  dispute  the  plaintiff’s  purchase  or  pos- 
session. Where  an  issue  is  directed  between  an  attaching 
plaintiff,  who  claims  to  be  a creditor,  and  an  adverse  party, 
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the  question  should  not  be,  as  in  ordinary  cases  and  as  in 
the  present  case,  whether  the  goods  were  the  property  of 
the  purchaser  or  claimant  as  against  the  creditor ; or,  as  in 
this  case,  against  the  attaching  creditor ; hut,  whether  they 
were  the  property  of  the  purchaser,  or  claimant,  as  against 
the  absconding  debtor  or  former  owner  ; because  until  the 
attaching  creditor  has  become  a judgment  creditor  he  is 
ocly  at  liberty  to  take  the  property  which  is  plainly  the 
property  of  the  debtor,  and  not  to  contest  such  transactions 
as  the  present  one  with  third  parties.  The  question  of  pos- 
session and  change  of  possession  is  a question  solely  for  the 
jury  to  determine,  and  they  have  found  it  in  favour  of  the 
purchaser : Waidie  v.  Grange,  8 U.  C.  C.  P.  481 ; Tuer  v. 
Harrison , 14  U.  C.  C.  P.  449  ; Middlebrook  v.  Thompson , 
19  U.  C.  Q.  B.  807.  There  was  a valid  delivery  and  an 
actual  and  continued  change  of  possession  in  this  case  : 
Short  v.  Ruttan,  12  U.  C.  Q.  B.  79  ; Gumming  v.  Morgan , 
16  U.  C.  Q.  B.  565;  Gildersleeve  v.  Ault,  16  U.  C.  Q.  B. 
401  ; Harris  v.  The  Commercial  Bank,  16  U.  C.  Q.  B.  487 ; 
He  ward  v.  Mitchell,  10  U.  C.  Q.  B.  555:  King  v.  Macdon- 
ald, 15  U.  C.  Q.  B.  897  ; Carruthers  v.  Reynolds,  12  U.  C. 
C.  P.  596  ; Elmore  v.  Stone,  1 Taunt.  458. 

Moss,  contra,  referred  to  the  Absconding  Debtors  Act, 
Consolidated  Statutes  for  Upper  Canada,  ch.  25,  sec.  14, 
as  showing  that  the  sheriff  is  to  take  “ all  the  property, 
&c.,  in  the  same  manner  as  they  might  he  seized  in  execu- 
tion.” He,  also,  referred  to  section  28  of  the  same  act,  and 
to  the  Interpleader  Act,  ch.  80,  sec.  8,  and  as  amended  by 
the  28  Vic.  ch.  19,  as  expressly  providing  for  the  attaching 
creditor  being  made  a party  to  an  interpleader  proceeding 
on  the  same  footing  as  an  execution  creditor.  That  the 
issue  directed  assumes  the  attaching  plaintiff  to  be  a cre- 
ditor, he  cited  Holder  v.  Langley,  11  C.  P.  407,  and  that 
the  sheriff  could  dispute  in  an  action,  brought  against  him 
by  the  plaintiff,  the  plaintiff’s  property,  Williams  v. 
Rapeljie,  8 C.  P.  186  ; Gough  v.  Everard,  8 L.  J.  N.  S.  863; 
Badger  v.  Share,  2 E.  & E.  472 ; and  contended  that  what 
the  sheriff  can  do  the  attaching  creditor  may,  also,  under 
the  Interpleader  Act,  do.  He  further  agreed  that  the  mere 
marking  of  the  sheep  and  putting  them  into  a different  field 
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from  Robinson’s  other  sheep,  but  still  on  Robinson’s  farm, 
was  not  such  an  actual  and  continued  change  of  possession 
from  Robinson  to  the  plaintiff  as,  within  the  contemplation 
of  the  statute,  would  prevent  the  sheep  from  being  seized 
by  a creditor,  as  still  Robinson’s  property. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

I think  the  question  in  the  present  interpleader  issue  is 
the  proper  one  as  between  an  attaching  creditor  and  a 
claimant.  If  the  question  were,  as  suggested,  whether  the 
goods  were  the  property  of  the  claimant  as  against  an  ab- 
sconding debtor,  the  attaching  creditor  would  in  almost 
every  case  inevitably  fail ; for  a fraudulent  sale  by  the 
debtor  to  the  claimant  will  bind  the  debtor  as  against  his 
vendee,  the  claimant.  Every  fraudulent  sale,  therefore? 
would  prevail  against  the  attaching  creditor,  which  could 
never  have  been  intended. 

We  think  the  true  test  must  be,  that  whatever  transfers 
the  sheriff  may  impeach  the  attaching  creditor,  who  is  sub- 
stituted for  him  under  the  statute,  may  impeach  also.  The 
statute  directs  all  the  property  of  the  debtor  to  be  seized 
under  an  attachment  in  the  same  manner  as  under  an  exe- 
cution. It  must  be  assumed  [prima  facie  at  any  rate]  that 
the  attaching  plaintiff  is  a creditor.  The  Interpleader  Act 
makes  no  distinction  between  the  case  of  an  attaching  and 
an  execution  creditor  ; and  if  a different  rule  prevailed  in 
the  case  of  an  attaching  than  in  the  case  of  an  execution 
creditor,  facilities  would  be  given  to  persons  who  had  not 
the  legal  right,  whether  by  statute  law  or  common  law  can 
make  no  difference,  to  make  away  with,  secrete  or  eloign 
the  property  which  the  law  declares  shall  be  the  property 
of  the  creditors. 

A creditor  under  the  Bankruptcy  Act  is  a person  who 
has  a proveable  claim  ; Woods  v.  De  Mattos , (12  Jur.  N.  S. 
78):  so  & creditor,  under  the  Absconding  Debtors  Act,  must 
mean  a person  who  has  a claim  for  which  he  can  attach. 

The  claimant,  as  a purchaser,  is  placed  under  no  greater 
disadvantage  in  the  one  case  than  in  the  other  : it  is  his  own 
title  and  possession  which  are  concerned,  and  so  long  as  they 
are  equally  preserved  to  him,  it  can  be  of  no  consequence  to 
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him  whether  the  person  disputing  the  right  be  a creditor 
by  attachment  or  by  a judgment,  so  long  as  he  is  a creditor 
in  fact ; and  that  he  is  so  must  be  assumed  in  such  an  issue 
until,  at  any  rate,  the  contrary  be  proved,  although  we  do 
not  mean  to  say  that  it  can  be  disputed  in  any  case.  There 
can  be  no  doubt  that  whether  there  has  been  a continued 
change  of  possession  is  for  the  jury  to  determine  upon  the 
evidence ; but  this  is  not  properly  the  question  before  us. 
The  learned  judge  in  the  court  below  has  granted  a new 
trial  and  the  plaintiff  has  appealed  from  that  decision  ; it  is 
for  us,  therefore,  to  say  whether  the  learned  judge  has  de- 
cided wrongly  in  making  absolute  this  rule  ; and  this  we 
cannot  say,  unless  the  verdict  must  have  been,  and  would 
have  been,  perverse,  if  it  had  not  been  for  the  plaintiff;  or, 
unless  there  has  been  a very  unwise  exercise  of  discretion. 
We  cannot  say  either  the  one  or  the  other. 

As  to  the  general  question  which  was  argued,  whether 
the  facts  proved,  and  which  are  not  disputed,  do  or  do  not 
in  law  constitute  such  an  actual  and  continued  change  of 
possession,  and  so  confer  the  title  to  the  property  on  the 
plaintiff  as  against  the  claimant,  our  opinion  is,  that  the 
direction  of  the  learned  judge  at  the  trial,  and  his  decision 
upon  making  absolute  the  rule  for  a new  trial,  were  correct 
in  point  of  law. 

The  statute  is  very  plain  and  precise,  that  “ every  sale  of 
goods,  not  accompanied  by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of  possession  of 
the  goods,  shall  be  in  writing,  and  such  writing  shall  be  a 
conveyance  under  the  provisions  of  this  act,  and  shall  be 
accompanied  by  an  affidavit,  &c.,  &c.,  otherwise  the  sale 
shall  be  absolutely  void,  as  against  the  creditors  of  the  bar- 
gainer, and  as  against  subsequent  purchasers  or  mortagees 
in  good  faith.” 

Now,  what  is  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession  ? 

What  the  facts  were  in  Waidie  v.  Gsange  are  not  stated 
in  the  report ; the  jury,  however,  found  for  the  plaintiff* 
and  the  court,  in  giving  judgment,  said  if  the  verdict  had 
been  given  for  the  defendant  they  would  not  have  disturbed 
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it ; but  as  the  case  was  for  the  jury  to  determine  they  must 
leave  it  as  it  was,  as  there  was  a conflict  of  evidence. 

In  Tuer  v.  Harrison , the  claimant  and  purchaser  had 
taken  the  horses,  the  property  in  dispute,  into  his  own  pos- 
session and  kept  them  for  a time.  He  afterwards  let  them 
to  the  vendor,  who  worked  them.  There  was  evidence  both 
favourable  and  unfavourable  to  the  plaintiff,  and  the  jury 
found  for  the  plaintiff.  The  court  would  not  disturb  the 
verdict. 

In  Middlebrook  v.  Thompson,  the  vendor  marked  the  logs 
in  dispute  while  on  the  ice  with  the  plaintiff’s  mark.  These 
logs  were  rafted  with  others,  and  all  of  them  were  mixed 
together.  The  vendor  afterwards  delivered  to  the  plaintiff 
a part  in  name  of  the  whole.  The  owner  of  the  rest  of  the 
logs,  under  an  execution  against  the  vendor,  seized  all  the 
logs  marked  for,  and  delivered,  as  before  mentioned,  to  the 
plaintiff,  while  they  were  still  being  rafted  by  the  vendor. 
The  jury  found  there  had  been  a delivery  to  the  plaintiff, 
and  that  the  change  of  possession  to  the  plaintiff  was  as 
complete  as  the  nature  and  position  of  the  property  would 
permit. 

Short  v.  Rattan , Cummings  v.  Morgan,  Heward  v.  Mitchell, 
and  Harris  v.  The  Commercial  Bank,  are  also  referred  to 
in  the  case  of  Middiebrook  v.  Thompson,  and  I need  not, 
therefore,  refer  to  them  more  particularly. 

In  Gildersleeve  v.  Ault,  the  plaintiff’s  foreman  had . taken 
possession  of  the  goods  in  dispute,  and  was  employed  in 
working  them  up  ; this  was  clear  evidence  of  a change  of 
possession. 

In  Carruthers  v.  Reynolds,  the  court  were  of  opinion, 
that,  under  this  statute,  if  goods  be  sold  and  paid  for,  and 
be  left  by  the  purchaser  in  the  vendor’s  possession  beyond  a 
reasonable  time  for  their  removal,  and  an  execution  be  then 
delivered  to  the  sheriff  against  the  vendor’s  goods,  that 
these  goods  so  sold  and  paid  for  and  in  the  vendor’s  pos- 
session, may  be  taken  under  the  execution,  as  the  property 
of  the  vendor  ; and  they  felt  bound  so  to  decide,  although 
the  case  seemed  a very  hard  one  against  the  purchaser. 

The  delivery  in  the  present  case  is  clearly  sufficient  under 
the  Statute  of  Frauds.  Goods,  although  secured  by  a bill 
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of  sale  duly  registered,  are  not  when  left  in  the  protection 
of  the  debtor  protected  against  the  creditors  in  bankruptcy, 
they  being  still  in  the  order  and  disposition  of  the  debtor 
with  the  consent  of  the  true  owner. 

In  Hale  v.  The  Metropolitan  Omnibus  Company , (28 
L.  J.  Chy.  777,)  there  was  some  evidence  of  a change  of 
possession  by  the  purchaser  taking  a lease  of  the  premises 
where  the  goods  were,  and  by  employing  a person  on  his 
behalf  to  dispose  of  the  goods. 

In  Gough  v.  Everard , (1  W.  B.  702),  S.  C.,  (S.  L.  T.  N.  S. 
363),  the  debtor  sold  to  the  plaintiff  some  timber  lying 
partly  on  his  private  wharf  and  partly  on  a public  wharf. 
The  plaintiff  took  possession  of  the  key  of  the  private 
wharf  and  sold  some  of  the  timber  lying  there.  He  did 
nothing  with  the  timber  on  the  public  wharf,  the  key  of 
which  remained  in  the  hands  of  the  wharfinger,  except 
taking  persons  to  look  at  it  with  a view  to  its  sale.  The 
debtor  sold  to  the  plaintiff,  also,  some  furniture  of  an  office 
which  the  debtor  then  used  and  slept  in.  The  plaintiff  paid 
the  wages  of  the  servants  who  remained  with  the  furniture, 
and  the  debtor  did  not  use.  the  office  after  the  sale,  and  it 
was  held  there  was  evidence  of  a change  of  possession  to  the 
plaintiff : that  no  creditor  could  be  misled  in  such  a case  : 
that  the  furniture  was  in  the  plaintiff’s  possession : that  the 
timber  at  the  private  wharf  was  under  the  plaintiff’s  con- 
trol ; and,  that  as  the  wharfinger  of  the  public  wharf  had 
notice  of  tho  plaintiff’s  purchase,  the  plaintiff  had  as  much 
possession  of  the  timber  there  as  it  was  possible  for  him  to 
have  under  the  circumstances,  and  that  the  debtor  had  no 
apparent  possession  whatever. 

In  Whitfield  v.  Brand , (16  M.  & W.  282),  it  was  held  that 
books  deposited  by  the  owner  with  a bookseller,  to  be  sold 
on  commision,  did  not  pass,  on  the  bankruptcy  of  the 
latter,  to  the  assignees,  as  being  in  the  possession,  order, 
or  disposition  of  the  reputed  owner  : for,  as  was  said  bo 
Parke,  B.,  in  giving  judgment,  “It  is  notoriously  the 
practice  of  booksellers  to  sell  books  received  by  them  to 
be  sold  on  commission  * * * * 0r  in  the  capacity 

of  factors.  * * * * In  this  case  the  bankrupt  received 
the  deposit  of  the  books  not  as  owner,  but  as  factor,  and 
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as  such  he  had  possession,  hut  with  authority  to  sell,  and 
that  is  enough  to  take  it  out  of  the  statute.  It  was  said 
that  as  he  was  not  shewn  by  the  plaintiff  to  have  been 
known  to  the  world  to  be  such  factor  the  hooks  would  pass 
to  the  assignees  in  respect  of  his  reported  ownership : but 
that  is  not  so : for  if  booksellers  sometimes  act  as  factors, 
and  it  is  part  of  their  business  to  sell  books  of  which  they 
are  not  the  owners,  no  one  had  a right  to  presume  these 
books  to  be  his  own,  without  inquiring  how  the  case  really 
stood.  Besides,  as  to  the  necessity  of  notoriety,  there  was 
enough  evidence  here  to  show  that  all  persons  interested 
were  put  upon  enquiring  whether  the  defendant  held  the 
books  as  factor  or  owner.  The  question  of  reputed  owner- 
ship does  not  arise  from  these  facts.” 

And,  in  Load  v.  Green , (15  M.  & W.  216),  it  was  held, 
that  goods  bought  and  obtained  by  a bankrupt,  with  the 
fraudulent  intention  of  never  paying  for  them,  did  not  pass 
to  his  assignees,  as  being  in  his  possession,  order  or  disposi- 
tion, as  the  reputed  owner  ivith  the  consent  of  the  true 
owner . 

We  do  not  think  the  mere  marking  of  the  sheep  in  the 
manner  mentioned,  or  the  transfer  of  them  from  one  field 
to  another  of  the  vendor,  was  such  a delivery  or  change  of 
possession  as  the  statute  requires.  A far  different  change 
of  possession  might  have  been  made.  No  one  could  have 
told  in  his  dealings  with  the  debtor  that  he  was  not  just  as 
much  the  owner  after  the  sale  as  he  was  before  it : nor  was 
the  actual  power  of  disposition  of  the  vendor  over  the  pro- 
perty in  any  respect  altered  by  reason  of  the  sale  : nor  could 
the  sheriff  be  aware  that  any  such  prior  disposal  of  it  had 
been  made . The  very  mischiefs,  intended  to  have  been 
removed  and  provided  against  by  the  statute,  have  all  been 
permitted  to  continue  here. 

We  think,  also,  there  was  nothing  like  sufficient  evidence 
to  shew  such  a custom  or  kind  of  business  existed  or  was 
carried  on  by  farmers,  to  deal  with  property  apparently  as 
their  own,  yet  really  belonging  to  others,  to  put  third  per- 
sons on  inquiry  as  to  who  the  actual  owners  were : even  if 
such  an  inquiry  can  be  admitted  in  any  case  which  arises 
under  the  statute. 
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The  law,  as  laid  down  by  the  learned  judge,  we  approve 
of,  as  being  a correct  exposition  of  the  statute,  and  quite  in 
accordance  with  the  decisions  of  our  own  courts  and  the 
cases  in  England. 

We  roust,  therefore,  dismiss  the  appeal  and  affirm  the 
decision  of  the  court  below  with  costs. 

Appeal  dismissed,  with  costs. 


Jones  v.  cameron. 

Settlement  of  accounts — Agreement  to  pay  plaintiff’s  debt  to  third  party- 
indorsement  by  plaintiff  of  defendant’s  notes  to  such  party — Pleading. 

Declaration , thaton  an  accounting  between  them,  defendant’s  indebtedness 
to  plaintiff  was  fixed  at  a certain  sum, to  be  paid  off  in  a stipulated  manner 
and  at  a stipulated  time,  one  of  which  payments  defendant  undertook  to 
make  to  A.  & Co.,  to  whom  plaintiff  was  liable  to  that  amount,  it  being, 
also,  agreed  that  plaintiff  should  towards  that  liability  provide  an  addi- 
tional sum  by  a day  named,  to  be  repaid  by  defendant  to  him  ; that  it  was 
further  agreed  that  any  error  in  the  said  accounting  should  be  corrected, 
and  plaintiff  should  give  up  to  the  defendant  all  notes  and  securities, 
belonging  to  defendant,  which  plaintiff  before  and  at  the  time  of  the 
accounting  held,  except,  &c. 

Breach,  that  although  a reasonable  time  had  elapsed,  &c.,  defendant  had 
not  paid  A.  & Co. 

Plqa,  after  alleging  error  in  the  said  accounting,  consisting  in  the  fact  that 
the  sum  agreed  to  be  paid  to  A.  & Co.,  which  defendant  understood  to  be 
due  plaintiff  alone,  was  due  to  him  as  member  of  a partnership,  and  also 
alleging  the  said  sum  to  have  been  composed  of  various  notes  made  by 
defendant  to  plaintiff,  but  for  and  on  account  of  said  partnership,  and  the 
claim  of  A.  & Co.  not  to  have  been  against  plaintiff  alone,  but  against  said 
partnership, — that  after  said  accounting  and  before  action  plaintiff  en- 
dorsed said  notes  to  A.  & Co.  in  settlement  of  their  claim,  of  which  A.&  Co. 
had  given  defendant  notice. 

Held,  on  demurrer,  plea  bad,  as  not  shewing  that  the  notes,  which  had  been 
endorsed  away,  had  been  given  for  the  cause  of  action  stated  in  the 
declaration. 

Tlie  declaration  stated  that  the  plaintiff  and  defendant, 
before  the  80th  of  October,  1864,  had  divers  dealings  to- 
gether, and  it  was  then  agreed  between  them  that  the  claim 
of  the  plaintiff  against  the  defendant  should  be  stated  at 
$19,900,  which  should  be  paid  at  the  times  and  in  the 
manner  therein  set  out,  one  of  which  payments,  [being  the 
only  one  in  question  in  this  suit]  of  $7,500,  the  defendant 
agreed  to  settle  and  pay  to  Arthur  & Co.,  who  had  a claim 
against  the  plaintiff  to  that  amount ; and  it  was,  also, 
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agreed  that  the  plaintiff  should  towards  the  payment  of 
Arthur  & Co.  provide  <£450  sterling  by  the  first  of  July 
then  next,  which  last  sum  should  be  as  paid  by  the  defen- 
dant to  the  plaintiff,  one-half  of  it  on  the  1st  of  July,  1867, 
and  the  other  half  on  the  1st  of  January,  1868.  The  de- 
claration then  stated  that  it  was  agreed  that  any  error  in 
the  said  statement  should  be  corrected  at  the  request  of 
either  party,  and  that  the  plaintiff  should  give  up  to  the 
defendant  all  the  defendant’s  promissory  notes  and  securi- 
ties, which  the  plaintiff  before  and  at  the  time  of  the  settle- 
ment held,  excepting  a certain  bond  ; and  it  stated,  as  a 
breach,  that,  although  a reasonable  time  had  elapsed  for 
paying  Arthur  & Co.,  and  although  the  plaintiff  did  fur- 
nish the  £450  sterling,  and  was  willing  to  pay  the  same  on 
the  said  claim,  yet  the  defendant  had  not  paid  or  settled 
the  claim  of  Arthur  & Co. 

The  defendant  pleaded,  that  after  the  making  of  the 
agreement  there  was  error  in  the  statement  of  the  said 
amount  in  this,  that  the  sum  of  $7,500  was  understood  and 
believed  by  the  defendant  to  be  a debt  due  to  the  plaintiff 
alone,  wrhen  it  was  not  so,  but  that  it  was  and  still  continued 
due  to  the  plaintiff  and  certain  other  persons  trading  with 
the  plaintiff  under  the  name  of  “ John  Gladstone  & Com- 
pany and  that  the  sum  of  $7,500  was  made  up  and  com- 
posed of  various  promissory  notes  made  and  given  by  the 
defendant  to  the  plaintiff,  or  his  order,  but  for  and  on 
account  of  the  co-partnership  of  John  Gladstone  & Co,,  and 
not  otherwise  ; and  that  the  claim  of  Arthur  & Co.  on  the 
plaintiff  was  not  a claim  against  the  plaintiff  alone,  but 
against  the  plaintiff  and  the  said  other  persons  trading  with 
him  as  aforesaid  ; and  that  after  the  making  of  the  agree- 
ment and  before  the  commencement  of  this  suit  the  plaintiff 
endorsed  and  delivered  the  said  promissory  notes,  so  made 
by  the  defendant  as  aforesaid,  for  the  said  sum  of  $7,500, 
to  the  said  Arthurs  & Co.  in  settlement  of  the  said  claim 
of  Arthur  & Co.,  of  which  the  said  Arthur  & Co.  gave  the 
defendant  notice  before  the  commencement  of  this  suit. 

The  plaintiff  demurred  to  this  plea,  and  assigned  as  causes 
of  demurrer  : 
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That  the  legal  title  to  the  said  promissory  notes  was 
shown  to  have  been  in  the  plaintiff  alone  ; that  it  was  im- 
material what  the  plaintiff  had  done  with  the  notes,  as 
the  defendant  could  recover  from  the  plaintiff  any  damages 
the  defendant  might  sustain  by  reason  of  the  non-delivery 
of  the  notes  by  the  plaintiff  to  the  defendant,  in  case  the 
plaintiff  had  been  guilty  of  any  breach  of  his  agreement ; 
that  the  delivery  of  the  said  notes  to  the  defendant  was  not 
a condition  but  an  agreement  only,  the  breach  of  which 
might  be  compensated  in  damages;  that  the  delivery  of 
the  notes  to  Arthur  & Co.  in  settlement  of  their  claim  was 
not  an  averment  that  they  were  given  in  payment,  satisfac- 
tion or  discharge  of  their  claim,  or  that  Arthur  & Co.  so 
accepted  the  notes. 

B.  G.  Dalton , for  the  demurrer,  cited  Ch.  Jr.  Precs.  290, 
and  notes  ; Maillard  v.  Duke  of  Argyle,  6 M.  & G.  40  ; 
Emblin  v.  Dartnell,  1 D.  & L.  591. 

J.  H.  Cameron , Q.  C.,  contra. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

It  is  said  the  giving  of  a negotiable  security  on  account 
of  a simple  contract  debt  operates  as  a conditional  payment, 
that  is,  a payment  of  the  debt,  if  the  security  be  paid  when 
it  is  due,  and  it  suspends  the  right  of  action  in  respect  of  the 
original  debt,  and  is  therefore  a good  defence  to  any  action 
brought  to  recover  it  in  the  meantime.  If  the  negotiable 
security  be  given  in  satisfaction  and  discharge  of  the  original 
cause  of  action,  it  becomes  substituted  entirely  for  the  debt 
for  which  it  was  given.  If  this  plea  had  been,  that  the 
notes  referred  to  had  been  given  for  and  on  account  of  the 
cause  of  action  stated  in  this  declaration,  and  that  they  had 
since  been  endorsed  away  by  the  plaintiff,  it  would  have 
been  a full  defence;  but  this  is  not  the  statement  of  the 
plea,  although  it  is  rather  vaguely  worded  in  this  respect. 
The  meaning  of  the  plea  is,  that  before  the  accounting 
mentioned  in  the  declaration  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $7,500,  which  was  made  up  and 
composed  of  the  notes  in  question,  and  it  admits  that  upon 
the  general  accounting,  referred  to  in  the  declaration,  the 
defenandt  did  make  the  promise  therein  contained,  that  he 
17  16  u.  c.  c.  p. 
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would  pay  the  sum  of  $7,500,  and  for  which  the  plaintiff  so 
held  his  notes,  to  Arthur  & Co.,  the  persons  to  whom  the 
plaintiff  was  also  indebted  in  as  large  a sum. 

We  think  the  declaration  contains  a good  consideration 
for  the  promises  of  the  defendant,  which  it  sets  out ; and 
this  being  so,  there  is  an  end  of  the  question ; for  there  can 
be  no  objection  to  a debtor  creating  a double  liability  against 
himself  for  the.  same  demand,  so  long  as  there  is  a sufficient 
consideration  for  that  promise,  as  in  the  cases  of  Davis  v. 
Gyde  (2  A.  & E.  62B),  where  a note  given  on  account  of  rent 
was  held  to  be  available  as  an  additional  liability  for  the  same 
demand  ; and  Baker  v.  Walker,  (14  M.  & W.  465),  where  a 
note  was  held  to  be  founded  on  a sufficient  consideration, 
when  given  in  respect  of  a judgment.  See  also  Loosemore 
v.  Bradford,  (9  M.  & W.  657).  He  may,  also,  create  anew 
liability  against  himself,  by  promising  to  pay  the  assignee  of 
a bond  or  other  chose  in  action  against  him,  if  it  be  founded 
upon  a new  consideration. 

In  this  case  tender  of  the  debt  to  the  plaintiff  would  not, 
we  think,  have  been  a good  plea,  because  that  would  not 
have  been  an  offer  of  performance  of  this  contract ; nor  is 
it  an  answer  that  the  plaintiff  has  endorsed  the  notes  to 
Arthur  & Co.,  for  he  never  bound  himself  not  to  do  so,  and 
that  transfer  does  not  apply  to  the  present  cause  of  action. 
In  which  ever  way  we  consider  it,  we  think,  it  is  not  suffi- 
cient. But  what  damages  the  plaintiff  may  recover  in  such 
a case  we  do  not  say.  It  may  be,  if  it  can  be  considered  in 
the  light  of  an  indemnity,  that  he  may  be  entitled  to  recover 
the  full  demand,  although  he  has  not  himself  paid  it. 

We  have  not  adverted  to  the  allegations  in  the  plea  relat- 
ing to  the  alleged  partners  of  the  plaintiff,  as  the  plea  would 
have  been  as  sufficient  without  them  as  with  them  ; nor  to 
the  alleged  error  in  the  accounting,  because  nothing  is  after- 
wards made  of  it. 

The  judgment  will  be  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurrer. 
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Wood  v.  Grand  Tjjunk  Rah, way  Company. 

Appeal  from  County  Court  — Omission  to  file  bond  with  clerk  — Entry  of 
judgment — Striking  out  appeal — Practice. 

In  appeals  from  the  County  Court  it  is  not  sufficient  that  the  bond  has 
been  allowed  by  the  judge  thereof,  even  with  notice  to  the  opposite 
party  of  such  allowance  ; but  the  bond  must  be  filed  with  the  clerk  of 
the  court  within  the  proper  time,  in  order  to  prevent  the  entry  of  judg- 
ment in  the  cause  ; and,  Semble,  that  until  this  is  done  the  clerk  cannot 
refuse  to  enter  such  j udgment. 

In  this  case  the  bond  had  been  allowed  by  the  judge  and  the  opposite 
party  notified  thereof,  but  it  was  not  deposited  with  the  clerk  until  after 
the  entry  of  the  judgment  and  issue  of  execution,  though  deposited  on 
the  same  day  on  which  the  latter  proceedings  were  taken. 

Held,  1.  That  such  judgment  was  not  a nullity. 

Held , 2.  That,  if  irregularly  entered,  it  should  have  been  moved  against  on 
that  ground  in  the  .court  below  ; but  as  that  course  had  not  been  taken 
and  it  co  nsequently  stood  as  an  actual  judgment  in  the  court  below 
therefore, 

Held,  following  Murphy  v.  Northern  Railway  Co.,  12  C.  P.  32,  that  the  pro- 
ceedings in  the  cause  should  not  have  been  certified  to  this  court,  and 
the  case  was,  therefore,  ordered  to  be  struck  out  of  the  paper  as  impro- 
perly before  the  court  ; but,  as  the  error  was  to  some  extent  that  of  the 
judge  below,  in  accordance  with  the  general  rule,  without  costs . 

K.  Mackenzie,  Q.  C.,  obtained  a rule  nisi  to  dismiss  the 
appeal  with  costs,  or  strike  it  out  of  the  paper  with  costs, 
on  eleven  different  grounds,  the  first  being,  that  final  jud- 
ment  had  been  regularly  entered  and  execution  regularly 
issued  in  the  cause  of  the  County  Court  before  the  appeal 
bond  was  filed,  allowed,  or  left  with  the  judge  or  clerk  of 
the  County  Court,  or  any  proceedings  had  by  the  appellant 
wTith  a view  to  the  appeal  herein. 

The  action  was  brought  in  the  County  Court  of  the 
County  of  Frontenac,  and  on  the  trial  a verdict  was  ren- 
dered for  the  plaintiff.  During  the  following  term  the 
defendants  obtained  a rule  to  set  aside  the  verdict,  which 
was  discharged  on  the  20th  of  January.  This  wasa  verbal 
judgment.  On  behalf  of  the  appellants,  it  is  stated,  that 
it  was  understood  between  the  defendants  counsel  and  the 
judge,  that  the  appellants  were  to  be  allowed  four  days  to 
appeal  from  the  judgment,  if  they  were  so  disposed,  from 
the  time  the  judge  should  deliver  his  written  judgment ; 
that  no  written  judgment  was  delivered  until  the  3rd  of 
February;  that  on  the  28rd  of  January  the  appeal  bond 
was  approved  and  allowed  as  sufficient  by  the  learned  judge 
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of  tlie  County  Court,  and  the  plaintiff’s  attorney  was  in- 
formed thereof  ; that  on  the  25th  day  of  January,  final 
judgment  was  entered  and  a ft.  fa.  issued  ; that  at  the  time 
of  signing  the  judgment  there  was  not  either  with  the  judge 
or  the  clerk  of  the  County  Court,  any  bond  filed  or  left  for 
the  plaintiff,  hut,  after  the  judgment  was  regularly  signed 
and  the  writ  of  ft.  fa.  issued,  the  agent  for  the  defendants 
did  on  the  said  25th  of  January  file  a bond  which  had  been 
previously  approved  by  the  judge. 

There  was  no  stay  of  proceedings  in  the  cause  after  the 
judgment  was  pronounced  on  the  20th  January. 

Mackenzie , Q.  C.,  for  the  plaintiff. — Until  the  bond  was 
filed  in  the  court  below,  there  could  have  been  no  proper 
stay  of  proceedings,  or  notice  to  the  opposite  party.  The 
fact  that  the  judge  may  have  approved  of  the  bond  without 
the  knowledge  of  the  party,  whose  proceedings  are  to  be 
stayed,  is  a strong  circumstance  to  shew  that  the  proper 
interpretation  of  the  statue  is,  that  the  bond  must  be  filed 
with  the  clerk  before  he  can  be  compelled  to  take  any 
notice  of  the  proceedings  of  an  intending  appellant.  The 
words  of  the  statute  in  effect  are,  “ In  case  such  bond,  &c., 
are  produced  to  the  judge  of  the  court,  to  remain  with  the 
clerk  of  such  court  until  the  opinion  of  the  court  appealed 
to  has  been  given,  and  then  to  be  delivered  to  the  successful 
party,  then  the  judge  shall  certify  the  proceedings  to  the 
court  appealed  to.”  Suppose  after  the  judge  has  approval 
of  the  bond  the  appellent  does  not  choose  to  let  it  remain 
with  the  clerk  to  be  delivered  to  the  successful  party,  are 
the  proceedings  of  the  plaintiff  to  be  stayed  ? Suppose  he 
keeps  the  bond  after  it  is  approved  until  after  the  next 
term  of  the  court  appealed  to,  are  the  plaintiffs  proceedings 
stayed  during  the  whole  time  ? At  all  events,  there  was  a 
judgment  signed  before  the  cause  was  certified  to  or  set 
down  in  this  court,  or  before  the  appeal  bond  was  produced 
to  the  judge  to  be  left  with  the  clerk  of  the  court  below, 
within  the  meaning  of  the  statute.  The  judgment  was 
properly  entered  up  in  the  court  below,  and  the  decision 
Murphy  v.  The  Northern  Hallway  in  the  court,  13  U.  C. 
C.  P.  32,  is  express,  that  after  judgment  has  been  entered, 
a cajise  cannot  be  properly  appealed  from  the  County  Court 
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to  this  court.  There  is  a judgment  in  fact ; if  it  was  irregu- 
larly entered,  the  proper  course  to  have  taken  was  to  move 
to  set  it  aside  in  the  court  below.  Pentland  v.  Heath , 
24  U.  C.  Q.  B.  464,  shews  that  is  proper  course  to  take. 
There  was  no  stay  of  proceedings  in  the  County  Court,  and 
the  plaintiff  in  that  court  was  not  bound  to  take  notice  of 
the  defendant’s  efforts  to  get  up  an  appeal. 

M.  C.  Cameron , Q.  C.,  with  him  Lauder,  for  the  appel- 
lants.— The  learned  judge  of  the  County  Court  has  certified 
the  case  to  this  court,  and,  therefore,  it  must  be  assumed 
that  a.ll  the  preliminary  proceedings  were  properly  taken  to 
warrant  the  case  being  sent  here.  The  case  referred  to  in 
this  court  shews  that  the  judgment  had  been  entered  before 
the  bond  had  been  entered  into.  Here,  the  bond  had  been 
entered  into  and  actually  approved  by  the  judge  before  the 
judgment  was  entered.  The  literal  words  of  the  statute 
have  been  complied  with  : the  bond  was  produced  to  the 
judge  to  remain  with  the  clerk,  and  he  was  requested  to 
certify  to  this  court  the  pleadings,  &c.,  and  he  has  done  so. 
If,  after  the  initiatory  proceedings  had  progressed  so  far  as 
the  production  of  the  bond  to  the  judge,  the  plaintiff  were 
allowed  to  enter  judgment,  and  such  judgment  would  bar 
the  appeal,  an  appeal  might  be  frustrated  in  almost  every 
case.  Such  judgment  must  be  looked  upon  as  a nullity, 
and  the  appeal  properly  before  the  court. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

It  will  not  be  necessary  to  refer  to  the  other  grounds,  as 
we  shall  dispose  of  the  matter  on  this  first  objection. 

Murphy  v.  Northern  Railway  Co.  is  an  express  author- 
ity, that  we  cannot  properly  hear  an  appeal  after  judgment 
has  been  entered  in  the  court  below.  We  concur  in  that 
decision,  and  feel  bound  by  it  to  the  extent  to  which  it  goes. 

There  is  a judgment  in  fact  entered  in  the  court  below, 
and  unless  we  can  treat  it  as  a nullity,  the  reasoning  in 
Murphy  v.  The  Northern  Railivay  must  apply  to  this 
case. 

I should  infer,  from  the  facts  appearing  before  us  on  the 
affidavits,  that  the  appeal  bond  was  produced  to  the  learned 
judge  of  the  County  Court  and  approved  by  him,  and  given 
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to  the  agent  of  the  defendant’s  attorney  to  be  left  with  the 
clerk  of  the  court  in  pursuance  of  the  statute,  but  for  some 
unexplained  reason  it  was  not  left  with  the  clerk,  to  remain 
with  him,  until  after  the  judgment  was  entered.  Suppose, 
instead  of  giving  it  to  the  clerk  then,  he  had  kept-  it  for  six 
months,  would  the  plaintiff  be  prevented  from  entering  his 
judgment  during  all  that  time?  and  would  the  judgment 
already  entered  be  a nullity  ? Suppose  the  defendants  had 
come  to  the  conclusion  not  to  proceed  with  the  appeal,  and 
deliberately  retained  the  bond,  though  not  giving  notice  to 
the  plaintiff  of  abandoning  their  appeal,  would  a judgment 
entered  up  be  a nullity  ? I should  think  not.  Can  this 
judgment  be  considered  a nullity  ? One  test  Of  a nullity  is 
said  to  be,  can  the  irregularity  which  constitutes  the  nullity 
be  waived  ? If  the  defendants  took  no  steps  to  prosecute 
the  appeal  after  getting  the  bond  approved,  and  allowed  the 
plaintiffs  to  levy  on  and  sell  their  goods,  and  afterwards  sell 
their  lands  under  a fi.fa.,  could  it  be  permitted  them  for  a 
moment  to  contend  that  all  those  proceedings  were  a nullity  ? 
Certainly  not. 

The  provision  in  the  statute,  that  the  bond  is  to  remain 
with  the  clerk  until,  &c.,  is  to  some  extent  like  entering  a 
ne  recipiatur,  and  is  certainly  a notice  to  that  officer  that 
proceedings  are  being  taken  in  appeal,  and  would  probably 
justify  him  in  refusing  to  enter  the  judgment ; but  until  that 
is  done,  what  right  has  the  clerk  to  refuse  to  enter  the 
judgment  when  there  has  been  no  stay  of  proceedings  ? 

Considering  this  judgment  then  not  a nullity,  and  looking 
at  it  in  the  view  most  favorable  to  the  appellants,  as  having 
been  irregularly  entered,  though  by  no  means  deciding  that 
it  was  so,  the  proper  course  for  them  to  have  taken  was  to 
move  the  court  below  to  set  aside  the  j udgment.  But  whilst 
that  judgment  remains  as  an  actual  judgment  in  the  cause, 
we  do  not  think  it  ought  to  be  certified  to  us  or  can  properly 
be  heard  by  us. 

We  think,  on  the  whole,  the  best  course  for  us  to  pursue, 
is  to  make  the  rule  absolute  to  strike  the  case  out  of  the 
paper,  as  having  been  improperly  brought  before  this  court. 

As  t ) the  other  questions  raised  by  the  rule,  some  of  them 
are  rather  difficult  to  decide,  and  require  more  consideration 
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than  we  are  able  to  give  them  at  present.  As  we  may  dis- 
pose of  the  matter  before  ns  on  the  single  question  of  the 
judgment  being  entered  before  the  case  was  certified  to  us, 
we  do  not  feel  it  necessary  to  go  into  the  other  questions. 

As  the  learned. judge  of  the  County  Court,  in  our  judg- 
ment, ought  not  to  have  certified'  these  proceedings  to  us, 
and  to  a certain  extent  the  error  is  his,  we  think  we  will  be 
acting  in  accordance  with  the  general  rule  by  making  the 
rule  absolute  without  costs. 

Rule  absolute  to  strike  appeal  out  of  the  paper,  without 
costs. 


Reed  v.  Mercer. 

Action  on  promissory  note — Indorser  and  Indorsee — Waiver  af  presentment  and 
notice  of  dishonour — Credibility  of  xoitness — New  trial  refused. 

The  defendant  was  sued  as  indorser  of  a promissory  note, and  amongst  ether 
pleas  pleaded  want  of  presentment  and  of  notice  of  dishonour.  The  plain- 
tiff’s immediate  indorser,  who  was  also  his  father,  was  the  principal  wit- 
ness called  on  his  behalf.  He  stated  that  he  had  sold  the  note  through 
his  attorney  to  plaintiff  and  received  the  latter’s  note  in  payment ; that 
before  this  he  had  himself  brought  an  action  on  the  note,  but  had  failed 
to  recover  ; that  previously  to  the  maturity  of  the  note  defendant  had 
requested  him  not  to  present  it  for  payment, and  gave  him  a memorandum 
to  that  effect,  which  also  stated  that  he  considered  himself  responsible 
for  payment  of  the  same  ; and  that  on  several  subsequent  occasions 
defendant  promised  that  the  note  should  be  paid. 

Held,  on  motion  to  set  aside  the  verdict,  which  had  been  rendered  for  de- 
fendant, and  for  a new  trial,  on  the  ground,  amongst  others,  that  the 
same  was  contrary  to  law,  evidence  and  the  weight  of  evidence,  that, 
though  the  evidence  would  have  fully  warranted  a finding  in  favour  of 
plaintiff,  still  inasmuch  as  the  credibility  of  the  witness  called  for  plain- 
tiff was  a matter  solely  for  the  determination  of  the  jury,  and  especially 
so  under  the  peculiar  circumstances  of  the  case  appearing  at  the  trial, 
and  as  the  judge  who  had  tried  both  this  and  the  former  action  stated 
that  he  was  not  dissatisfied  with  the  verdict,  the  court  could  not  properly 
interfere  by  granting  a new  trial. 

The  first  count  of  the  declaration  alleged  that  one  Joseph 
Mercer,  on  the  8th  of  April,  1862,  by  his  promissory  note 
over  due  promised  to  pay  defendant  or  order  $60C  at  the 
agency  of  the  Commercial  Bank  of  Canada,  at  the  town  of 
Windsor,  one  year  after  date,  and  the  defendant  endorsed 
the  note  to  one  Alonzo  Reed,  who  endorsed  the  same  to  the 
plaintiff,  and  the  note  was  duly  presented  for  payment  and 
was  dishonoured,  whereof  the  defendant  had  due  notice  but 
did  not  pay  the  same. 
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The  second  count  was  on  a similar  note  endorsed  to  plain- 
tiff. The  count  then  proceeded  to  charge,  that  before  the 
promissory  note  became  due,  the  defendant  requested  the 
said  Alonza  Reed,  the  then  holder,  not  to  present  the  said 
note  at  the  said  agency  of  the  Commerdial  Bank  of  Canada 
for  payment  when  it  became  due,  and  discharged  the  said 
Alonza  Reed,  who  continued  the  holder  thereof  until  after 
it  became  due,  from  so  presenting  the  said  note,  and  the 
same  had  not  been  paid  by  the  said  Joseph  Mercer,  or  by 
any  person  for  him,  whereof  defendant  had  due  notice,  but 
did  not  pay  the  same. 

The  third  count  was  on  the  same  note,  averring  defen- 
dant’s request,  whilst  Alonzo  Reed  was  the  holder  of  the 
note,  and  before  it  became  due,  not  to  present  the  same 
when  it  became  due,  thereby  discharging  the  said  Alonzo 
Reed,  who  continued  the  holder  after  it  became  due,  from 
presenting  the  note  and  giving  notice  of  non-payment,  and 
the  defendant  afterwards  promised  to  pay  the  said  promis- 
sory note,  but  did  not,  and  the  same  remained  unpaid. 

There  were  also  the  common  counts  for  money  payable 
by  defendant  to  plaintiffs  for  money  paid  by  plaintiffs  for 
the  defendants,  at  his  request,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiff  on  accounts  stated 
between  them. 

The  plaintiff  pleaded,  to  first  count : 

1.  Note  not  duly  presented. 

2.  To  same  count,  that  he  had  not  due  notice  of  dishonour. 

8.  To  same  count,  that  plaintiff  was  not  at  the  commence- 
ment of  the  suit  the  lawful  holder  of  the  said  promissory 
note. 

4.  To  the  second  count,  that  he  did  not  request  the  said 
Alonzo  Reed  not  to  present  the  note  when  it  became  due, 
nor  did  he  discharge  the  said  Alonzo  Reed,  until  it  became 
due,  from  so  presenting  the  said  note. 

5.  To  the  second  count,  that  he  had  not  due  notice  of 
dishonour  of  the  said  note. 

G.  To  the  second  count,  that  plaintiff  was  not  the  lawful 
holder  of  the  note  at  the  commencement  of  the  action. 

7.  To  the  third  count,  that  he  did  not  request  Alonzo 
Reed,  the  then  holder  of  the  note,  not  to  present  the  note, 


REED  Y.  MERCER. 


281 


nor  discharge  the  said  Alonzo  Beed,  as  the  holder,  from 
presenting  it  for  payment  or  giving  notice  to  defendant  of 
non-payment. 

8.  That  he  did  not,  after  the  note  became  due,  promise  to 
pay  the  same  as  in  the  third  count  alleged. 

9.  That  at  the  commencement  of  this  suit  plaintiff  was 
not  the  lawful  holder  of  the  note  in  the  third  count  men- 
tioned. 

10.  As  to  the  remaining  counts,  never  indebted. 

On  all  these  counts  issue  was  joined. 

The  cause  was  taken  down  to  trial  at  the  Fall  Assizes  of 
1865  for  the  County  of  Essex,  before  Mr.  Justice  John 
Wilson,  when  a verdict  was  rendered  for  the  defendant. 

The  principal  witness  for  the  plaintiff  was  Alonzo  Beed, 
his  father.  He  had  brought  an  action  against  this  defen- 
dant at  the  last  Spring  Assizes  on  this  note  and  failed  to 
recover.  On  his  examination  he  said  the  note  was  not  his 
property  ; it  ceased  to  be  his  in  September  last.  He  tran- 
ferred  the  note  to  his  son,  who  gave  his  note  for  it : that  it 
was  a bona  fide  sale.  His  son  was  twenty- six  years  old 
and  boarded  with  him.  After  he  failed  in  the  suit  he  left 
the  note  with  Mr.  White , the  plaintiff’s  attorney,  to  sell  it 
for  $800.  He  went  to  Quebec.  On  his  return  he  got  from 
his  son  a note  for  $800,  dated  5th  September.  1865,  at 
thirty  days.  His  son  said  to  him,  “ Here  is  the  note  for 
the  Mercer  note  you  left  with  White.”  He  stated  he  was 
at  Chatham  (defendant’s  residence)  before  the  note  became 
due,  and  saw  defendant" : asked  him  if  he  should  leave  the 
note  declared  on  at  the  bank.  Defendant  said  not.  He 
asked  for  a line  waiving  the  protest,  when  defendant  gave 
the  following : 

“ Chatham,  5th  May,  1868. 

“ Dear  Sir, — In  the  matter  in  which  I am  endorser  on 
my  late  brother’s  note,  due  in  Windsor  some  day  this  month, 
you  will  please  not  leave  same  at  bank  for  collection,  as  I 
will  consider  myself  responsible  for  the  payment  of  the  same. 

“ Yours  truly, 

(Signed)  “J.  Mercer. 

“A.  Beed,  Esq.,  Windsor.” 
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When  he  received  this  he  thought  the  note  was  not  due 
then.  He  held  no  other  note.  He  asked  defendant  if  he 
wished  to  waive  the  protest,  and  told  him  to  put  it  in 
writing.  It  was  three  or  four  months  after  this  before  he 
spoke  to  defendant  of  the  waiver  of  the  note.  When  he 
asked  for  the  debt  defendant  said  he  wanted  to  see  the  line 
he  had  given  him.  He  (witness)  had  mislaid  it  then,  but 
afterwards  found  it  and  shewed  it  to  defendant,  and  asked 
what  was  to  be  done,  as  it  was  in  an  awkward  shape.  De- 
fendant said,  “ Oh,  it  makes  no  difference,  the  note  shall  be 
paid.”  Witness  spoke  to  defendant  several  times  about  it. 
He  said  he  would  not  pay  it  then,  but  it  should  be  paid  : he 
expected  his  brothers  to  help  to  pay.  Defendant  never 
denied  his  liability.  The  transaction  was  money  loaned  to 
Joseph  Mercer  in  1860.  He  held  Joseph  Mercer  alone  for 
the  interest. 

On  cross-examination  he  said,  that  he  loaned  Josepq 
Mereer  $600  at  $100  a year,  and  took  a mortgage  on  village 
lots  in  Windsor,  which  he  sold.  There  was  considerable 
expense  in  foreclosing  the  mortgage,  and  he  yet  claimed  the 
amount  of  the  note  as  due.  Joseph  Mercer  died  in  1862. 
He  had  not  the  note  with  him  at  Chatham  when  defendant 
gave  him  the  memorandum ; it  was  at  home.  He  could  not 
tell  whether  he  had  seen  it  from  the  time  he  took  it.  He 
knew  the  time  it  became  due,  and  told  defendant  it  would 
become  due  on  the  eighth.  He  thought  it  was  not  due. 
His  impression  was  that  the  memorandum  was  dated  wrong; 
but  it  might  be  his  mistake,  the  note  might  have  been  over- 
due. He  left  the  note  to  be  sold  for  $800.  He  supposed 
White  had  sold  it  to  his  son.  He  did  not  make  the  bargsin 
with  his  son.  He  thought  Mr.  White  told  him  the  note 
could  be  sued  in  some  other  person’s  name.  He  had  not 
taken  the  note  out  of  White’s  hands,  and  heard  nothing  of 
it  till  his  return  from  Quebec.  . His  son  had  paid  for  his 
board  since  August  last.  The  note  given  him  by  his  son 
was  drawn  in  Jerry  Connor’s  handwriting,  at  thirty  days, 
for  $800.  He  produced  an  account  of  the  sale  of  the  land 
and  money  paid  for  taxes,  &c.,  and  Joseph  Mercer’s  notes 
for  interest.  His  son  then  owned  two  of  the  lots  and  he 
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sold  the  other  to  a coloured  man : he  got  the  two  lots  from 
his  son. 

Another  witness  proved  that  defendant  was  administrator 
of  Joseph  Mercer’s  estate. 

The  case  was  left  to  the  jury  on  the  evidence ; the  charge 
of  the  learned  judge  was  not  objected  to;  and  the  jury 
found  a general  verdict  for  defendant. 

In  Michaelmas  Term  J.  Blevins,  for  the  plaintiff,  obtained 
a rule  nisi  to  set  aside  the  verdict  and  for  a new  trial,  costs 
to  abide  the  event,  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence  and  the  weight  of  evidence  in 
this,  that  there  was  abundant  evidence  of  the  waiver  and 
dispensation  by  the  defendant  of  the  presentment  and  notice 
of  dishonour  of  the  promissory  note  in  the  pleadings  men- 
tioned, and  of  the  discharge,  by  the  defendant,  to  the  then 
holder  of  the  note,  of  the  obligation  cast  on  the  holder  to 
present  it  for  payment  and  to  give  notice  thereof  to  the 
endorser.  2.  That  there  was  abundant  evidence  of  defen- 
dant’s subsequent  promise  to  pay  the  note.  8.  That  there 
was  abundant  evidence  of  the  plaintiff’s  having  been  the 
holder  of  the  note,  and  his  production  thereof  at  the  trial 
was  sufficient  evidence  of  his  being  such  holder,  and  the  jury 
should  have  been  so  directed  by  the  learned  judge,  who 
tried  the  cause. 

The  rule  was  enlarged  until  the  present  term,  when 
J.  B.  Read  shewed  cause. — A promise  to  pay  is  evidence 
of  presentment  and  notice ; but  where  it  is  clearly  shown 
that  there  has  been  no  presentment  and  notice,  then  an 
absolute  unconditional  promise  to  pay,  with  full  knowledge 
of  the  laches,  is  necessary.  Here  there  was  clearly  no 
notice  and  no  waiver  of  notice  before  the  note  was  due, 
and  the  promise  is  not  an  absolute  unconditional  one.  The 
defendant  was  administrator  of  the  estate  of  the  maker  of 
the  note,  and  what  he  said  was,  “ Oh,  it  makes  no  difference, 
the  note  shall  be  paid.”  The  witness  spoke  to  him  several 
times  about  it : he  said  he  would  not  pay  it  then,  but  it 
should  be  paid : he  expected  his  brothers  to  help  to  pay  it. 
It  was  proper  to  leave  this  to  the  jury,  as  a question  of  fact, 
for  them  to  say  if  the  defendant  really  had  promised  to  pay 
the  note  himself,  in  his  individual  capacity.  Besides,  under 
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the  circumstances,  the  witness  having,  as  he  said,  parted 
with  the  note  to  his  own  son,  and  having  been  unsuccess- 
ful when  he  sued  the  note  himself,  went  into  the  witness 
box  to  make  out  a case,  and  the  jury  had  a perfect  right  to 
discredit  him  altogether. 

The  same  reasons  would  induce  the  jury  to  believe  that 
the  action  was  really  brought  on  his  behalf,  and  that  his  son 
was  not  the  lawful  holder  of  the  note.  The  jury  were  not 
hound  to  believe  the  witness,  and  the  whole  case  depended 
on  his  testimony.  He  cited  Chitty  on  Bills,  310 ; Bank 

B.  N.  America  v.  Ross,  1 U.  C.  Q.  B.  207  ; Roby  v.  Gilbert, 
6 H.  & N.  536,  and  American  notes  ; Marston  v.  Allen, 
8 M.  & W.  494 ; Nicolls  v.  Bastard,  2 C.  M.  &.  K.  659  ; 
Ashby  v.  Minni  t,  8 A.  & E.  121,  3 N.  & P.  231 ; Hicks  v. 
Duke  of  Beaufort,  4 Bing.  N.  C.  229  ; Walker  v.  Broad- 
hurst,  8 Ex.  884 ; City  Bank  v.  Strong,  7 U.  C.  C.  P.  96  ; 
Brown  v.  Malpuss , 7 U.  C.  C.  P.  185 ; Arthur  v.  Lier,  8 U. 

C.  C.  P.  180  ; Eades  v.  McGregor,  8 U.  C.  0.  P.  260 : Booth 
v.  Jacobs , 3 Nev.  &.  Man.  351;  Emmett  v.  Tottenham,  8 
Ex,  884  ; Annable  v.  McDonell,  9 U.  C.  Q.  B.  382 ; Turley 
v.  G.  Road  Co.  8 U.  C.  Q.  B.  579  ; Cosens  v.  Merrill,  16  U. 
C.  C.  P.  114. 

Blevins,  contra. — The  production  of  the  note  by  plaintiff 
was  quite  sufficient  evidence  of  his  being  the  lawful  holder, 
and,  when  followed  by  that  of  the  payee,  the  evidence 
on  that  point  was  conclusive  : it  shewed  both  an  actual 
sale  before  action  and  a confirmation  after  action.  The 
holder  might  have  given  it  to  the  plaintiff  without  any 
consideration  whatever,  and,  if  an  action  had  been  pending 
in  the  name  of  the  holder,  that  could  not  be  pleaded  against 
the  plaintiff’s  action.  Reuters  v.  Toivnsend , 10  L.  T.  N.  S. 
Q.  B.  602,  7th  June,  1864,  S.  C.  10  Jur.  N.  S.  1072,  is  an 
express  decision  on  this  point.  Ancona  v Marks,  5 L.  T. 
N.  S.  753,  Ex.,  S.  C.  8 Jur.  N.  S.  516,  is  also  authority 
shewing  that,  when  an  action  was  brought  in  a plaintiff’s 
name  without  his  consent  or  knowledge,  his  subsequent 
ratification  of  it  was  sufficient  to  sustain  a verdict  for  him 
on  the  pleas  that  the  notes  were  not  endorsed  to  him,  and 
that  he  was  not  the  lawful  holder,  &c. 
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Bartholemew  v.  Hill,  5 L.  T.  N.  S.  756,  Ex.,  is  a very 
late  decision,  shewing  that  a promise  to  pay  is  evidence  of 
an  admission  on  the  defendant’s  part  of  notice  of  dishonor. 
There  it  was  left  for  the  jury  to  say,  whether  defendant  did 
or  did  not  promise  as  the  witness  stated,  the  defendant  him- 
self having  been  called  and  denied  it.  The  jury  found  for 
plaintiff.  But  here  there  was  no  conflicting  evidence. 

Shaw  v.  Salmon , 17  U.  C.  Q.  B.  512,  virtually  overrules 
the  Bank  of  British  North  America  v.  Ross,  1 U.  C.  Q.  B. 
199,  and  decides  that  when  it  is  shown  that  defendant 
knew  a notice  of  dishonour  had  not  been  given,  and  yet 
promised  to  pay,  plaintiff  was  entitledt  o a verdict,  when 
notice  was  averred  in  the  declaration  and  denied  in  the 
pleas.  He,  further,  cited  Thompson  v.  Cotterell , 11  U.  C. 
Q.  B.  185 ; N.  S.  Loan  Company  v.  Wiethies , 2 F.  & F. 
563 ; Woods  v.  Dean,  3 B.  & S.  101 ; Lecaan  v.  Kirkman , 
6 Jur.  N.  S.  17. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  given  on  the  part  of  the  plaintiff  would 
have  well  warranted  the  jury,  if  they  felt  they  could  rely 
on  it,  in  finding  for  the  plaintiff.  It  is  probable  that  under 
the  peculiar  circumstances  of  the  case,  and,  perhaps,  from 
the  manner  in  which  the  witness  gave  his  testimony,  they 
thought  they  would  be  serving  the  ends  of  justice  by  find- 
ing for  the  defendant.  As  the  case  was  presented  to  the 
jury  it  was  necessary  for  the  plaintiff  to  satisfy  them  that 
the  defendant  had  agreed  to  waive  presentment  and  notice 
of  non-payment  of  the  note,  or  had  unconditionally  pro- 
mised to  pay  it  after  the  default  in  presenting  and  giving 
notice  : without  the  plaintiff  proving  this  the  defendant  was 
clearly  entitled  to  the  verdict. 

Looking  then  at  the  fact,  that  the  witness  himself  had 
sued  the  defendant  on  the  note,  whilst  he  was  the  holder  of 
it,  and  that  he  had  not  succeeded  in  that  suit,  it  was  a fair 
matter  of  discussion  before  the  jurj^,  that  he  had  merely 
passed  it  to  his  son  nominally,  to  enable  him  to  be  sworn  as 
a witness  in  the  present  case  against  the  defendant ; that 
his  interest  in  the  suit  was  really  as  great  as  when  it  was 
brought  in  his  own  name  ; and,  if  he  was  not  in  strict  law 
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then  the  holder  of  the  note,  he  had  that  kind  of  interest  in 
the  success  of  the  plaintiff  which  might  affect  his  credi- 
bility. If  the  jury,  who  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  under  such  circumstances,  did  not  think  it 
would  be  safe  to  rely  on  the  statements  of  the  witness,  I do 
not  see  that  the  court  are  necessarily  called  upon  to  submit 
the  case  to  the  consideration  of  another  jury. 

It  is  possible  that,  in  referring  to  the  former  trial,  it  may 
have  been  stated  and  not  denied,  that  the  defendant  was 
called  as  a witness  for  the  plaintiff,  and  that  he  denied  ever 
having  made  the  statement  to  the  witness,  as  to  which  it  is 
now  insisted  he  ought  to  be  made  liable  in  this  suit,  and 
that  the  jury  iii  this  case  believed  him.  If  that  were  so, 
there  would  be  less  reason  for  us  to  interfere  nowin  grant- 
ing a new  trial. 

The  only  ground  on  which  we  could  properly  grant  the 
new  trial  is,  that  the  jury  were  wrong  in  not  giving  effect 
to  the  evidence  of  the  witness.  If  they  did  not  believe  the 
admissions  spoken  of,  and  by  the  witness  were  made,  and 
the  important  facts  stated  by  him  were  true,  they  of  course 
were  bound  to  give  a verdict  for  the  defendant.  How  can 
we  say  that  the  jury  are  wrong  ? If  my  learned  brother, 
who  tried  this  cause,  and,  I believe,  the  other  cause  also? 
against  the  defendant,  is  not  dissatisfied  with  the  verdict,  I 
fail  to  see  any  tangible  ground  on  which  we  can  properly 
interfere  : Lacey  v.  Forrester  (8  Dowl.  P.  C.  668). 

The  learned  judge  states  he  was  not  dissatisfied  with  the 
verdict,  and  the  rule  will,  therefore,  be  discharged. 

Eule  discharged. 


- Hughes  et  al.  y.  Towers. 


Execution  against  goods — Sale — Non-removal  before  distress  for  rent — Trade  1 
fixtures — Landlord  and  tenant — Liability  under  execution  against  tenant. 

Although  the  rule  of  law  is  clear  that  goods  seized  by  the  sheriff  cannot  be 
distrained  in  his  custody,  still  such  goods  must  be  removed  within  a rea- 
. sonable  time  after  the  sale, in  order  to  protect  the  rights  of  the  purchaser 
against  a distress  for  rent. 

In  this  case  the  seizure  took  place  on  the  20th  October,  and  the  sale  to 
plaintiff’s  on  the  6th  December  following,  but  in  consequence  of  an 
attachment  from  the  Insolvent  Court,  a claim  for  taxes  and  defendant’s 
claim  for  rent,  the  shreiff  was  not  in  a position  to  give  plaintiffs  posses- 
sion before  27th  December,  when  he  notified  them  that  they  might  re- 
move the  goods.  Plaintiffs  did  not,  however,  commence  to  remove 
them  before  the  5th  of  January,  on  which  day  defendants  put  in  or 
threatened  to  put  in  a distress  for  rent,  which  had  accrued  on  the  1st 
December  previously,  and  after  the  seizure  of  the  goods. 

Held,  A.  Wilson,  J.,  dubitante,  that  the  goods  had  not  been  removed  within 
a reasonable  time  either  after  the  sale  or  after  notice  to  plaintiffs  to 
remove  them,  and  that  in  either  view  they  were  liable  to  defendant’s 
distress  for  rent. 

The  rule  respecting  trade  fixtures,  as  between  landlord  and  tenant,  is,  that 
all  such  as  can  be  removed  without  materially  injuring  the  building 
may  be  removed  by  the  tenant,  and  that  what  is  so  removable  is 
liable  to  sale  under  an  execution  against  him. 

In  this  case  it  appeared  that  the  execution  debtor  had  leased  from  defen- 
dant certain  premises,  in  which  were  an  engine  and  boiler,  to  be  left  by 
him  in  repair  on  the  determination  of  his  lease : that  finding  both  unfit 
for  his  purposes,  a larger  cylinder  was  put  into  the  engine  with  defen- 
dent’s  consent  and  partly  at  her  expense,  which  on  being  broken  was 
replaced  by  another  at  the  tenant’s  expense,  as  also  a shaft,  crank,  fly- 
wheel, connecting-rod,  slides  &c.,  with  a different  kind  of  engine-pump. 
A new  boiler,  also,  instead  of  the  old  one,  wTas  put  into  the  premises  by 
the  tenant,  and  was  by  brick- work  attached  to  the  freehold  : it  was,  also, 
removable.  All  the  additions  made  by  the  tenant  had  been  so  made 
for  the  purposes  of  his  trade,  and  though  attached  to  the  freehold  could 
be  removed  with  little  injury  thereto,  the  machinery  being  admitted  by 
holes  made  in  the  walls  and  the  shafting  attached  to  the  building. 
There  were,  also,  certain  drying  presses,  vats  and  cocks  in  the  building, 
and  all  were  placed  upon  a temporary  flooring  supported  by  scantling 
and  trestle-work  not  let  into  the  walls  or  ground : the  partitions  of  the 
building  were  of  wood. 

Held,  that  the  engine  in  its  entire  state  belonged  to  defendant,  as  part  of 
the  freehold,  and  was  not  liable  to  seizure  under  execution  : but  that 
the  temporary  doors,  scantling,  partitions,  presses,  shafting,  other  than 
had  been  before  in  the  building,  vats  and  cocks,  were  all  trade  fixtures 
and  so  liable  to  seizure  under  execution. 

This  was  an  action  tried  before  the  Hon.  Mr’  Justice  A. 
Wilson  at  the  Fall  Assizes  at  Toronto,  in  November,  1865. 

The  declaration  contained  three  counts ; the  first,  that  one 
Green  sued  out  a fi . fa.  against  the  goods  of  Arnold,  who 
was  tenant  of  the  defendant  of  certain  premises  at  St. 
Catharines,  and  delivered  it  to  the  Sheriff  of  the  County  of 
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Lincoln,  who  seized  Arnold’s  goods  there  ; that  he  sold  the 
goods  to  the  plaintiffs  on  the  execution,  of  which  the  defen- 
dant had  notice  : that  the  plaintiffs  were  within  a reasonable 
time  after  the  sale  proceeding  to  remove  the  goods,  when 
the  defendant,  under  colour  of  distress  for  rent  for  $150, 
alleged  to  be  due  to  her  from  Arnold  for  the  said  premises, 
distrained  the  goods  and  prevented  plaintiffs  from  removing 
them  until  the  plaintiffs  paid  her  the  amount  of  rent  and 
charges  for  the  distress,  which  the  plaintiffs,  to  obtain  pos- 
session of  the  goods,  paid  to  her.  Breach  ; that  there  was 
no  rent  due  by  Arnold,  and  the  distress  was  wholly  illegal 
and  wrongful. 

Second  count ; That  Arnold  was  possessed  of  a factory 
at  St.  Catharines,  and  had  erected  therein  certain  trade  fix- 
tures, namely, a boiler,  steam-engine,  machinery  and  utensils 
connected  therewith,  a dry-house,  washing-vat,  a quantity 
of  timber,  boards,  stones  and  bricks,  which  were  liable  to 
seizure  in  execution  for  his  debts,  and  which  the  sheriff 
seized  tor  the  purpose  of  making  the  money  on  an  execu- 
tion against  Arnold;  that  he  sold  them  to  the  plaintiffs,  who 
purchased  them,  of  which  the  defendant  had  notice  ; that 
the  plaintiffs  immediately  after  the  sale  were  proceeding  to 
separate  and  remove  the  fixtures  from  the  premises,  and 
would  have  removed  them  within  a reasonable  time,  but 
the  defendant  wrongfully  refused  to  permit  the  plaintiffs 
then  or  at  any  other  time  to  remove  them,  and  converted 
them  to  her  own  use. 

Third  count ; Trover  for  the  goods. 

The  defendant  pleaded,  1st.  Not  guilty;  2nd.  That  the 
fixtures  mentioned  in  the  second  count  were  part  and  parcel 
of  her  freehold,  and  not  liable  to  seizure  ; 3rd.  That  the 
fixtures  were  the  property  of  the  defendant  and  not  o 
Arnold,  as  alleged;  4th.  To  the  third  count,  that  the  fix- 
tures were  not  the  property  of  the  plaintiffs. 

On  these  pleas  issue  was  joined. 

At  the  trial  it  was  proved,  that  on  the  4th  of  December, 
1863,  Arnold  had  leased  from  the  defendant  certain  build- 
ings and  premises,  known  as  “ The  Novelty  Iron  Works,”  in 
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St.  Catharines,  for  five  years,  from  the  1st  of  December,  at 
the  yearly  rent  of  $600,  payable  quarterly  on  the  first  days 
of  March,  June,  September  and  December,  over  and  above 
taxes  ; covenanting  that  he  would  repair  the  premises  and 
fixtures,  fire  excepted.  The  defendant,  also,  covenanted 
to  put  in  good  running  order  the  steam  engine  and  boiler 
then  in  use  in  the  premises  ; and  Arnold  was  afterwards  to 
keep  them  in  good  working  order  during  the  term,  and  leave 
them  in  like  order  at  the  expiration  thereof,  and  was  to 
maintain  and  keep  in  repair  the  line,  shafting  and  other 
machinery  in  the  building,  and  at  the  end  or  sooner  deter- 
mination to  surrender  the  buildings  with  the  line,  shafting 
and  machinery  in  a good  state  of  repair,  wear  and  tear 
and  fire  excepted. 

It  appears  that  the  sheriff  received  the  fi.  fa.  on  the 
19th  October,  1864,  under  which  he  seized  all  the  fixtures 
on  the  premises  on  the  20th,  and  advertised  them  for  sale 
on  the  24th  November.  He  did  not  then  sell  them,  but 
returned  the  fi.  fa.  “goods  on  hand  for  want  of  buyers.” 
On  the  28th  of  November  he  received  a ven.  ex.,  on  which 
he  advertized  the  goods,  and  he  sold  them  on  the  6th  De- 
cember for  $1,095  85  to  plaintiffs,  who  paid  for  them  by 
Green,  the  execution  plaintiff,  allowing  the  amount  to  be 
applied  on  the  execution.  In  consequence  of  a claim  for 
taxes,  an  attachment  from  the  Insolvent  Court,  and  a claim 
for  rent,  the  sheriff  remained  in  possession  until  the  5th  of 
January,  1865,  by  keeping  the  factory  locked  and  unoccu- 
pied for  any  other  purpose,  when  possession  was  given  to 
plaintiffs.  The  attachment  was  set  aside  on  27th  Decem- 
ber, and  on  that  day  the  sheriff  gave  notice  to  Green’s  at- 
torney that  the  purchasers  could  then  remove  the  goods. 
They  came  to  remove  them  on  the  5th  January,  when  the 
distress  was  threatened  and  the  rent  paid. 

No  question  was  submitted  to  the  jury  except  the  value 
of  the  different  articles  in  dispute,  and  they  found  them  as 

follows  : 

19 
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The  boiler  and  its  appurtenances $444  00 

The  cylinder  of  the  engine 50  00 

The  crank,  fly-wheel,  connecting-rod,  slides, 
wrought  shaft  for  the  slide-valves,  bevil 

wheels  on  the  upright  shaft 200  00 

The  double  action  punch 40  00 

The  drying-press 40  00 

The  whole  of  the  centre  building,  excepting  the 

floor  and  its  supports 26  00 

The  flooring  and  trestle-work  supporting  it 8 00 

The  partitions  in  the  front  building 5 00 

Two  blowers  and  frame 40  00 

The  frame  of  four  bents — 2 60 

Floor  over  the  old  boiler,  $2;  cock-gates,  $21 28  00 


$880  6Q 

It  further  appeared  at  the  trial,  that  the  buildings  had 
been  used  as  an  iron  foundry,  but  were  taken  for  the  pur- 
pose of  manufacturing  flax  into  something  resembling 
cotton;  that,  when  Arnold  took  the  premises  there  was 
an  engine  and  boiler  there,  which  he  was  to  leave  in 
working  order  ; that  he  found  both  insufficient  for  his  pur- 
poses ; that,  with  the  consent  of  defendant,  and  partly  at 
her  expense,  a larger  cylinder  had  been  put  into  the  engine 
which  was  broken  in  using,  and  another  put  in  by  Arnold, 
and  the  crank,  fly-wheel,  connecting-rod,  wrought  shaft  for 
the  slide-valves,  bevil- wheels,  &c.,  had  been  put  there  by 
him,  so  as  to  fit  the  engine  in  its  enlarged  shape  ; that  a 
different  kind  of  pump  had  been  attached  to  the  engine  ; 
that  an  entirely  new  boiler  had  been  placed  in  the  building 
built  in  with  brick,  as  boilers  usually  are : that  the  old  one- 
was  allowed  to  remain  where  it  had  been,  and  was  merely 
detached  and  covered  over  with  a floor  ; that  the  old  cylinder 
and  the  parts  of  the  engine  detached  with  it  had  been  laid 
aside,  and  were  there  at  the  time  of  sale,  and  could  have 
been  put  on  the  engine  again,  and  those  things  which 
Arnold  put  there  could  have  been  removed ; that  all  the 
rest  of  the  things  had  been  put  into  the  building  by  Arnold 
for  the  purposes  of  his  trade,  and,  although  attached  to  the 
freehold,  had  been  put  up  with  a view  to  their  removal,  and 
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coulcl  have  been  removed  with  little  injury  to  the  walls; 
that  to  admit  of  the  machinery,  which  was  used  by  Arnold, 
holes  had  been  made  in  the  walls,  and  the  shafting  attached 
to  the  building ; that  the  floors  had  been  earthen,  which 
Arnold  had  laid  with  wood  on  scantling  and  trestle-work 
not  let  into  the  walls-  or  ground,  and  the  partitions  were  of 
wood ; that,  as  regarded  the  rent,  it  was  shewn,  that  at  the 
time  of  the  seizure  none  was  due ; but  one  quarter’s  rent? 
of  $150,  became  due  on  the  1st  of  December,  and  that  the 
threatened  distress  was  made  on  the  6th  of  January,  and 
paid  on  the  same  day. 

It  was  suggested  that  the  defendant  entered  and  claimed 
the  fixtures  as  belonging  to  the  freehold,  the  term  having 
expired  on  the  1st  of  January  by  reason  of  non-payment 
of  rent;  but  this  was  not  pressed,  because  the  distress 
waived  the.  forfeiture,  and  the  rent  was  paid ; so  that  there 
was  no  forfeiture. 

The  verdict  on  the  first  count  was  taken  for  $163,  on  the 
second  for  $880  60,  and  on  the  third  count  for  the  defen- 
dant, who  had  leave  to  move  that  the  court  might  change 
the  finding  as  the  law  warranted. 

In  Michaelmas  Term  Robert  A.  Harrison , for  defendant, 
obtained  a rule  nisi  calling  upon  the  plaintiffs  to  show 
cause  why  the  verdict  for  the  sum  of  $163  on  the  issue 
joined  to  the  first  count  of  the  plaintiffs’  declaration,  should 
not  be  set  aside  and  entered  for  the  defendant,  pursuant 
to  leave  reserved,  upon  the  ground  that  the  distress  made 
by  the  defendant  for  rent  due  on  the  1st  of  December,  1864, 
was  valid  ; and  why  the  verdict  rendered  for  the  plaintiffs 
on  the  issues  joined  to  the  second  count  of  the  plaintiffs’ 
declaration  for  the  sum  of  $880  60  should  not,  pursuant  to 
leave  reserved,  be  reduced  by  the  sum  of  $444,  the  value  of 
the  boiler,  upon  the  ground  that  the  said  boiler  was  not  be- 
fore and  at  the  time  of  the  alleged  sale  thereof  by  the  sheriff 
liable  to  seizure  and  sale  under  an  execution  against  goods 
and  chattels,  but,  on  the  contrary,  was  part  and  parcel  of  the 
freehold  of  defendant ; and  why  the  said  verdict  on  the  said 
issues  to  the  second  count  should  not,  pursuant  to  leave  re- 
served ; be  reduced  by  the  further  sum  of  $250, the  value  of 
such  parts  of  the  engine  as  were  supplied  by  the  execution 
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debtor,  upon  the  grounds  that  the  engine  was  before  and  at 
the  time  of  the  alleged  sale  the  property  of  defendant,  re- 
paired by  the  execution  debtor,  and  which  under  his  lease  he 
was  bound  to  leave  on  the  premises  in  good  running  order ; 
that  if  said  parts  were  removed  the  remainder  would  not  be 
an  engine  in  good  running  order ; that  neither  the  said 
engine  nor  the  said  parts  was  or  were  liable  to  sale  and 
seizure  under  an  execution  against  goods  and  chattels,  but  on 
the  contrary  was  and  were  part  and  parcel  of  the  freehold 
of  defendant ; and  why  the  said  verdict  on  the  issues  joined 
to  the  second  count  should  not  be,  pursuant  to  leave  re- 
served, further  reduced  by  the  sum  of  $40,  the  value  of  the 
double-action  pump,  upon  the  ground  that  the  same  was 
not  before,  or  at  the  time  of  the  alleged  sale  thereof  by  the 
sheriff,  liable  to  seizure  and  sale  under  an  execution  against 
goods  and  chattels,  but,  on  the  contrary,  was  part  and 
parcel  of  the  freehold  of  the  defendant ; and  why  the  said 
verdict  on  the  issues  found  to  the  second  count  should  not, 
pursuant  to  leave  reserved,  be  further  reduced  by  the  sum 
of  $40,  the  value  of  the  drying-press,  upon  the  ground  that 
the  same  was  not  before  and  at  the  time  of  the  alleged  sale 
thereof  by  the  sheriff  liable  to  seizure  and  sale  under  an 
execution  against  goods  and  chattels,  but  on  the  contrary 
was  part  and  parcel  of  the  freehold  of  the  defendant; 
and  why  the  said  verdict  on  the  issues  joined  to  the  second 
count  should  not,  pursuant  to  leave  reserved,  be  further 
reduced  by  the  sum  of  $26,  the  value  of  the  structure  of 
the  centre  building,  excepting  the  floor  at  its  support, 
upon  the  ground  that  the  same  was  not  before  and  at  the 
time  of  the  alleged  sale  thereof  by  the  sheriff  liable  to 
seizure  and  sale  under  an  execution  against  goods  and  chat- 
tels, but  on  the  contrary  thereof  was  part  and  parcel  of  the 
freehold  of  the  defendant,  and  why  the  said  verdict  on 
the  issues  found  to  the  said  second  count  should  not,  pur- 
suant to  leave  reserved,  be  further  reduced  by  the  sum  of 
$8,  the  value  of  the  flooring  and  trestle-work  supporting  it, 
which  runs  through  the  centre  and  to  the  back  of  the  rear 
building,  excepting  the  upper  part  of  it  in  the  rear  building 
upon  the  ground  that  the  same  was  not  before  and  at  the 
time  of  the  alleged  sale  thereof  by  the  sheriff  liable  to 
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seizure  and  sale  under  an  execution  against  goods  and 
chattels,  but,  on  the  contrary,  was  part  and  parcel  of  the 
freehold  of  the  defendant : and  why  the  said  verdict  on  the 
issues  joined  to  the  second  count  should  not,  pursuant  to 
leave  reserved,  be  further  reduced  by  the  respective  sums  of 
$2  and  $5,  the  respective  values  of  the  structure  called  the 
“ boiler  room  ” and  the  partition  in  the  front  room,  upon 
the  ground  that  the  same  were  not,  nor  was  either  of  them, 
before  and  at  the  time  of  the  alleged  sale  thereof  by  the 
sheriff  liable  to  seizure  and  sale  under  an  execution  against 
goods  and  chattels,  but,  on  the  contrary,  were  and  was 
the  freehold  of  the  defendant ; and  why  the  said  ver- 
dict on  the  issues  joined  to  the  second  count  should  not 
pursuant  to  leave  reserved,  be  further  reduced  by  the  sum 
of  $40,  the  value  of  the  two  blowers  and  the  frame,  upon 
the  ground  that  the  same  were  not  before  and  at  the  time  of 
the  alleged  sale  thereof  by  the  sheriff  liable  to  seizure  and 
sale  under  an  execution  against  goods  and  chattels,  but, 
on  the  contrary,  were  parts  and  parcels  of  the  freehold 
of  the  defendant ; and  why  the  said  verdict  on  the  issues 
joined  to  the  second  count  should  not,  pursuant  to  leave 
reserved,  be  further  reduced  by  the  respective  sums  of  $2  60 
and  $2,  the  respective  values  of  the  frame  of  four  bents  and 
the  floor  over  the  old  boiler,  upon  the  ground  that  the  same 
were  not  before  and  at  the  time  of  the  alleged  sale  thereof 
by  the  sheriff  liable  to  seizure  and  sale  under  an  execu- 
tion against  goods  and  chattels,  but  on  the  contrary,  were 
parts  and  parcels  of  the  freehold  of  the  defendant ; and 
why  the  said  verdict  on  the  issues  joined  to  the  second 
count  should  not,  pursuant  to  leave  reserved,  be  further 
reduced  by  the  sum  of  $21,  the  value  of  the  seven  cock- 
gates,  upon  the  ground  that  the  same  were  not  before  and 
at  the  time  of  the  alleged  sale  thereof  by  the  sheriff  liable 
to  seizure  and  sale  under  an  execution  against  goods  and 
chattels,  but,  on  the  contrary,  were  parts  and  parcels  of  the 
freehold  of  the  defendant ; with  leave  to  the  court  to  draw 
the  same  inferences  from  the  facts  as  a jury. 

The  rule  was  enlarged  to  the  present  term,  when  C.  Pat- 
terson showed  cause. — As  to  the  first  count,  rent  cannot  be 
claimed  which  is  not  due  at  the  time  of  seizure  by  the 


294 


HILARY  TERM,  29  VIC,  1866. 


sheriff,  ( Hoskin  v.  Kniglit,  1 M.  & S.  245),  but  the  case 
showed  no  rent  was  due  till  the  1st  of  December. 

The  sheriff  has  a reasonable  time  to  sell  and  the  purchaser 
the  same  to  remove  the  goods,  and  they  were  removed 
within  a resonable  time  after  the  sale  ; McIntyre  v.  Stata 
etal.  4 G.  P.  248  ; Sharpe  v.  Fortune,  9 C.  P.  528,  and  the 
authorites  cit$d  there.  As  to  what  are  fixtures  has  recently 
been  decided  in  the  Great  Western  Railway  Co.  v.  Bain , 
15  C.  P.  207  ; and  on  the  same  point,  Grady  on  Fix.  42 — 
52  ; Amos  & Ferrard,  28 ; Elwes  v.  Maive,  2 Smith’s  L.  C. 
Ed.  of  1862,  141 ; Walmsley  v.  Milne,  7 C.  B.  N.  S.  115. 

W.  Eccles,  contra.  — As  regards  the  second  count,  the  engine 
had  been  altered  and  repaired  by  Arnold  ; but  it  was  entire 
and  could  not  be  detached.  The  boiler  was  attached  to  the 
freehold  and  was  part  of  it,  as  were  the  vats,  floors,  parti- 
tions and  shafting.  None  of  the  things  were  liable  on  the 
execution  to  be  detached;  Hellaivell  v.  Eastivood,  6 Ex. 
265 ; Gooderham  v.  Denholm,  18  U.  C.  B.  208  ; Oates  v. 
Cameron,  7 U.  C.  B.  228  ; Harris  v.  Mattock,  21  U.  C.  B. 
88  : Grant  v.  Wilson,  17  U.  C.  B.  145. 

Harrison,  with  him. — The  goods  were  not  removed 
within  a reasonable  time,  and  were  liable  to  seizure  as  the 
goods  of  a stranger  would  have  been,  or  Arnold’s  own 
goods.  The  plaintiffs  had  notice  to  remove  them  on  the 
27th  December,  and  did  not  do  so  till  the  5th  January  ; but 
even  on  the  27th  the  sheriff  had  had  them  an  unreasonable 
time  ; for  they  had  been  sold  on  the  6th  December,  and  he 
had  not  any  right  to  keep  them  there  so  long  after  the  sale* 
He  referred  to  Sharpe  v.  Fortune  and  McIntyre  v.  Stata 
et  ah,  already  cited.  As  to  what  are  and  are  not  fixtures 
he  referred  to  the  G.  W.  R.  Co.  v.  Bain,  and  contended 
that  all  the  chattels  in  dispute  were  fixtures  under  the 
authority  of  that  case.  He  contended,  also,  that  as  the  rent 
was  due  and  the  plaintiffs  submitted  to  that  distress,  they 
could  not  receive  it  back  as  money  had  and  received. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  complaint  in  the  first  count  was  that  there  was  no 
rent  due,  and  the  distress  was  illegal  and  void.  The  evidence 
shows  clearly  that  the  quarter’s  rent  was  due  on  the  first 
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day  of  December,  1864 : the  distress  was  on  the  sixth  day 
of  January,  1865. 

That  the  goods  seized  by  a sheriff  cannot  be  distrained 
in  his  custody  is  clear.  He  may  sell  them,  and  his  vendee 
has  a reasonable  time  to  remove  them  after  the  sale  ; Pea- 
cock v,  Parvis , (2  Br.  & B.  862)  ; Wright  v.  D eives,  (1  Ad- 

& E.  641). 

The  evidence  shows  that  these  plaintiffs  bought  for  Green, 
the  execution  creditor,  of  Arnold,  and  his  wife’s  trustee. 
They  bought  on  the  6th  December,  did  not  pay  the  money, 
but  Green  allowed  their  purchase  as  paid  on  the  execution. 
The  vendees,  the  plaintiffs,  were  not  permitted  to  remove 
the  goods  until  the  27th,  and  did  not  begin  to  remove  them 
till  the  5th  January.  In  Peacock  v.  Parvis , Dallas,  C.  J., 
says,  with  respect  to  an  execution  against  goods,  “The 
course  of  the  sheriff  is  clear : he  makes  a bill  of  sale,  de- 
livers the  goods  to  the  purchasers,  and  retires;”  and  in  the 
same  case  he  says,  “ The  sheriff,  or  the  person  purchasing 
the  goods  is  bound  to  remove  them  within  a reasonable 
time : the  question,  therefore,  is,  what  is  a reasonable  time  ?” 
The  question  as  to  a.  reasonable  time  has  arisen  in  cases 
where  growing  crops  have  been  sold  on  executions.  Both 
the  cases  just  referred  to  were  of  this  kind,  and  it  was  held 
that  the  sheriff’s  vendee  had  a reasonable  time  to  remove 
the  crops  after  they  were  cut. 

In  this  case  the  sale  was  on  6th  December,  and  after  it 
the  vendees  had  a reasonable  time  to  remove  the  goods. 
The  sheriff  says  that  in  consequence  of  an  attachment,  of 
a claim  for  taxes,  and  of  a claim  of  this  defendant  for 
rent,  he  was  not  ready  to  deliver  the  goods  sold  till  the  27th 
December,  when  he  gave  notice  to  Green’s  attorney  that  he 
was  ready  to  deliver  them  ; but  they  did  not  come  to  receive 
them  till  the  5th  January.  If  the  plaintiffs  did  not  insist  on 
the  delivery  of  the  goods  they  had  bought,  or  if  the  sheriff, 
after  he  had  sold  them,  chose  to  allow  them  to  remain  there 
an  unreasonable  time,  they  were  liable  to  be  distrained  for 
the  rent,  which  became  due  on  the  1st  December,  for  they 
ceased  to  be  in  the  custody  of  the  law  for  any  purpose  of 
the  execution.  In  Hoskin  v.  Knight  (1  M.  & S.  245-7),  it 
is  said,  that  if  the  sheriff  remains  an  unreasonable  time  in 
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possession,  the  goods  are  not  distrainable,  but  an  action  lies 
against  him  ; but  this  is  said  in  reference  to  his  custody  of 
the  goods  before  the  sale : here  it  is  after. 

We  think  the  goods  were  not  removed  within  a reason- 
able time  after  the  sale,  nor  within  a reasonable  time  after 
the  plaintiffs  had  notice  to  take  them  away ; and  in  either 
view  of  it  we  think  defendant  might  well  distrain  on  the 
6th  of  January  for  the  quarter’s  rent  due  on  the  first  day  of 
December.  The  verdict  on  the  first  count  will,  therefore, 
be  entered  for  the  defendant. 

Then  as  to  the  second  count.  What  may  be  fixtures,  as 
between  an  heir-at-law  and  an  executor,  seems  to  depend 
upon,  whether  the  fixtures  were  put  up  for  the  benefit  of 
the  inheritance  or  not ; and  as  between  mortgagor  and 
mortgagee  the  same  considerations  are  to  a certain  extent 
adopted ; but  as  between  landlord  and  tenant  the  rule  is, 
that  all  trade  fixtures  which  can  be  removed  without 
materially  affecting  the  building  may  be  removed  by  the 
tenant,  and  what  he  can  remove  the  sheriff  may  sell  on  his 
execution  creditor’s  debt. 

It  is  said  that  with  regard  to  fixtures,  no  very  accurate 
line  can  be  drawn  of  universal  application  ; but  each  parti- 
cular case  must  be  dealt  with  according  to  the  circumstances 
which  it  discloses.  Now,  this  case  is  peculiar  in  this,  that 
the  old  boiler  had  not  been  used  by  Arnold,  who  had  had  a 
new  one  put  in,  which,  by  the  brickwork  around  it,  was  at- 
tached to  the  freehold  ; and  that  the  engine  which  was  there 
had  been  altered  much,  to  suit  his  convenience.  The  right 
is  claimed  to  take  away  the  old  boiler  and  sell  it,  and  to 
detach  the  new  parts  of  the  engine,  which  Arnold  put  there, 
and  sell  them  on  an  execution,  as  well  as  all  the  other  trade 
fixtures  he  had  put  up. 

The  buildings  had  been  used  as  a foundry.  The  busi- 
ness, for  which  Mr.  Arnold  rented  them,  had  no  relation  to 
the  business  of  an  iron-founder  ; but  he  required  steam 
power,  and  from  his  covenant  to  give  up  the  boiler  and 
engine  in  repair,  we  infer  it  was  intended  that  he  should  use 
them  in  his  business  if  he  chose.  On  a trial  it  was  found 
that  the  boiler  was  not  fit  for  his  purposes,  and  he  did  not 
use  it,  but  put  a new  one  in  another  part  of  the  building, 


HUGHES  ET  AL.  Y.  TOWERS. 


297 


wrhich  lie  used  for  the  purposes  of  his  trade,  and  it  was,  in 
fact,  a trade  fixture  and  removable.  The  engine,  as  it 
stood  when  he  took  possession,  it  appears,  was  not  adapted 
for  his  works.  He  might  have  abandoned  it,  as  he  had  done 
its  boiler,  but  he  elected  to  adapt  it  to  his  business.  The 
defendant  assented  to  this  adaptation,  as  it  clearly  was  in- 
tended to  increase  its  powers  ; for  we  find  she  paid  for  the 
boring  of  the  first  cylinder  which  Arnold  put  into  it.  This 
broke  and  a new  one  was  put  in,  as  a repair  certainly  ; and 
the  shafts  and  crank,  rods  and  slide-valves  adapted  to  it,  all 
being  repairs  and  adaptations  to  these  repairs  to  increase  its 
powers.  So,  too,  the  pump  ; for  part  of  the  old  one  was 
used  for  it.  Under  these  circumstances,  we  think,  the  engine 
in  its  entire  state  belonged  to  the  defendant  as  part  of  her 
freehold,  and  was  not  liable  to  seizure  under  the  execution. 
As  regards  the  temporary  floors,  scantling,  partitions, presses, 
shafting  other  than  was  in  the  building,  the  vats  and  cocks, 
they  were  all  trade  fixtures  and  liable  to  this  execution. 
The  verdict  on  the  second  count  will  be  reduced  by  $290, 
in  accordance  with  the  opinion  just  expressed. 

We  think  in  thus  disposing  of  it,  no  injustice  will  be  done 
either  party,  and  no  violence  done  to  any  principle  laid 
down  in  any  of  the  cases  cited. 

A.  Wilson,  J. — I am  not  quite  convinced  that  a reason- 
able time  had  elapsed  on  the  5th  of  January,  when  the  dis^ 
trees  was  made,,  computing  the  time  from  the  27th  of 
December,  at  which  time  the  sheriff  gave  notice  to  the  pur- 
chaser that  the  goods  were  then  ready  to  be  delivered  to 
him,  within  which  the  purchaser  should  have  removed  the 
goods  frcm  the  premises,  so  that  he  had  lost  his  right  to 
have  them  any  longer  protected  against  the  claim  for  rent. 

The  purchaser  did  not  live  at  St  Catharines,  so  that  a' 
day  or  two  would  probably  be  lost  before  he  could  attend  to 
receive  them,  and  the  particular  nature  of  the  goods,  trade 
fixtures,  such  as  had  been  bought,  would  take  necessarily 
more  care  and  require  more  time  and  skill  to  take  them  to 
pieces  and  remove  them  than  if  they  had  been  ordinary 
goods  and  chattels,  such  as  chairs,  tables  and  carpets,  which 
almost  any  one  can  handle.  But  I am  not  so  satisfied  that 
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my  view  is  the  correct  one  that  I feel  warranted  in  differing 
from  the  judgment  which  has  been  pronounced.  While, 
therefore,  I do  not  wholly  assent,  I do  not  venture  to  differ. 

Rule  absolute  to  enter  verdict  for  defendant  on  first  count, 
and  to  reduce  verdict  on  second  count  by  $290. 


Bradfield  et  al.  v.  Hopkins. 

Landlord  and  Tenant— -Lease — Bond — Surrender — Accord  and  satisfaction — 
Equitable  pleadings. 

Declaration , on  a bond  to  plaintiff,  securing  payment  by  L.  of  the  rent  of 
certain  premises,  and  averring  that  rent  was  then  in  a.rreai\ 

Plea,  on  equitable  grounds, that  L.had  died, having  by  will  appointed  defen- 
dant and  another  his  executors, who  continued  in  possession  of  the  prem- 
ises as  tenants  to  plaintiff  under  the  lease  to  L.  until  a certain  day, when 
an  agreement  (not  stated  to  have  been  in  writing)  was  entered  into  be- 
tween the  widow  of  L.,the  defendant,  and  the  other  executor,  as  executors, 
and  one  S.,  'with  plaintiffs  consent , that  S’,  should  purchase  the  lease  of 
the  premises  for  the  amount  of  rent  then  agreed  upon  as  in  arrear,  and 
that  the  widow  and  executors  should  surrender  the  lease  and  possession 
of  the  premises,  and  S.  should  become  tenant  to  plaintiffs,  and  should 
have  additional  yard  room,  &c.;  and  should  in  consideration  thereof  give 
his  note  payable  to  plaintiff  B.  for  the  said  agreed  sum,  and  defendant 
should  for  accommodation  and  as  surety  for  S.  join  him  as  maker  of  the 
note;  that  the  tenancy  and  defendant’s  liability  on  the  bond  and  in  respect 
of  the  rent  should  cease,  and  plaintiffs  should  accept  the  note  and  sur- 
render of  the  lease  and  possession  in  satisfaction  and  discharge  of  the  rent 
then  overdue  and  of  defendant’s  liability  upon  the  bond  and  lease;  that 
an  endorsement  was  made  under  the  hands  and  seals  of  the  executors 
and  the  widow  upon  the  lease,  at  plaintiffs'  request  and  accepted  by  them, 
surrendering  to  plaintiffs  said  lease  and  ail  the  estate  and  interest  of  the 
testator  at  the  time  of  his  death  in  the  premises,  as  also  their  own  in- 
terest therein  as  his  executors,  and  that  the  widow  consented  thereto 
and  also  surrendered  to  plaintiffs ; that  the  note  for  the  rent  was  made 
by  S.  and  defendant  payableto  plaintiff  B.. and  delivered  by  S to  plaintiffs, 
and  plainti  ffs  took  possession  of  the  premises  and  accepted  the  surrender 
thereof  in  full  satisfaction  and  discharge. 

Replication,  on  equitable  grounds,  setting  up,  by  way  of  estoppel  to  the 
admissibility  of  the  plea,  that  in  an  action  in  the  County  Court  upon  said 
note  against  defendant  and  S.  they  had  pleaded  an  entirely  different 
agreement  from  that  alleged  in  the  above  plea  respecting  said  note,  and 
that  the  consideration  for  the  note  had  wholly  failed  ; that  the  jury  had 
found  the  issue  joined  thereon  in  their  favour  ; and  that  defendant  sub- 
sequently,upon  motion  for  a new  trial,  made  and  filed  an  affidavit  stating 
that  neither  defendant  nor  S.  had  ever  received  any  benefit,  &c.,  for  said 
note,  or  in  payment  thereof,  by  reason  of  which  said  acts  and  statements 
plaintiffs  had  been  prevented  from  recovering  the  amount  of  said  note. 

Held,  on  demurrer, plea  good, both  in  substance  and  in  form  ; in  substance » 
as  setting  up  an  entirely  new  contract  and  part  performance  in  substitu- 
tion of  the  former  contract;  and  in  form,  as  shewing  the  plaintiffs  to  have 
been  sufficiently  identified  with  the  whole  transaction  to  be  bound  by  it, 
as  they  had  taken  the  benefit  of  it. 

Held,  also,  replication  bad. 

Qucere  whether  a surrender,  besides  necessarily  discharging  all  undue  rents, 
may  not,  also,  bo  pleaded  by  way  of  accord  and  satisfaction  of  rents 
overdue. 
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The  declaration  stated  that  the  defendant  became  bound 
by  bond  to  the  plaintiffs  in  the  sum  of  $500,  conditioned 
for  the  payment  by  one  William  Lannin  of  a certain  yearly 
rent  of  $168,  payable  quarterly  in  advance  on  the  first  days 
of  August,  November,  February  and  May  in  each  year; 
and  that  afterwards,  on  the  first  of  November,  1864,  the 
sum  of  $104  50,  being  a balance  of  three  quarters  of  the 
said  rent,  remained  in  arrear  up  to  and  upon  that  day,  and 
was  then  due  and  payable  to  the  plaintiffs,  and  still  re- 
mained unpaid  ; and  the  plaintiff  claimed  this  $500  penalty, 
and  $200  damages  for  the  said  breach. 

The  defendant  pleaded,  on  equitable  grounds,  that  Wm. 
Lannin  died  on  the  lltli  of  June,  1865,  having  first  duly 
made  and  published  his  last  will  and  testament,  by  which 
he  appointed  the  defendant  and  one  Thomas  Lannin  the 
executors  thereof;  and  that  they,  the  executors,  afterwards 
continued  in  possession  of  the  said  'premises  [which  were  first 
described  in  the  rejoinder]  as  tenants  thereof  to  the  plaintiffs 
under  the  lease  to  William  Lannin,  until  the  19th  of  Sep- 
tember, 1864,  when  an  agreement  was  entered  into  between 
Ellen  Lannin,  the  widow  of  William  Lannin,  and  the 
defendant  and  Thomas  Lannin,  as  such  executors,  and  one 
John  Simpson,  by  the  plaintiff’s  consent,  that  the  said 
Simpson  would  purchase  the  possession,  interest  goodwill 
and  unexpired  term  in  the  said  premises  for  the  sum  of 
$100,  which  amount  was  then  ascertained  between  the  par- 
ties and  the  plaintiffs  to  be  the  ’whole  amount  of  rent  then 
due  and  in  arrear  thereof,  and  that  Ellen  Lannin  and  the 
executors  should  surrender  the  said  lease  and  give  up  pos- 
session of  the  said  premises,  and  that  Simpson  should 
become  tenant  of  the  premises  to  the  plaintiffs,  and  should 
have,  in  addition,  the  right  to  occupy,  certain  ground  at- 
tached thereto  and  belonging  to  the  plaintiffs  for  yard  room 
and  on  which  to  erect  sheds  and  stables  for  the  use  of  the 
same,  and  that  Simpson  should  on  these  conditions  and  in 
consideration  thereof  give  his  promissory  note  payable  to 
the  plaintiff  Bradfield  for  the  said  sum  of  $100  three  months 
after  the  date  thereof,  and  the  defendant  should  for  Simp- 
son’s accommodation  and  as  surety  for  him  join  him  as  a 
maker  of  the  note,  and  that  the  said  tenancy  and  the  defen- 
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dant’s  liability  upon  the  said  bond  should  thereupon  cease, 
and  he  should  be  no  further  liable  to  the  plaintiffs  therefor, 
or  in  respect  of  the  rent  of  the  said  premises  and  that  the 
plaintiffs  should  thereupon  accept  the  said  promissory  note 
and  the  surrender  of  the  said  lease  and  possession  of  the 
premises  in  full  satisfaction  and  discharge  of  the  said  rent 
then  in  arrear,  and  of  the  defendant’s  liability  upon  the  lease 
and  bond  and  in  respect  thereof ; and  the  defendant  averred 
that,  by  an  instrument  in  writing  under  the  hands  and  seals 
of  the  executors,  and  under  the  hand  and  seal  of  Ellen  Lannin 
endorsed  upon  the  lease,  and  made  and  executed  at  the 
plaintiffs’  request  and  accepted  by  them,  the  executors,  in 
consideration  of  one  dollar  paid  to  them  by  the  plaintiffs, 
did  thereby  surrender  to  the  plaintiffs,  their  successors  in 
office  and  assigns,  the  said  indenture  of  lease,  as  also  the 
interest  and  estate  of  what  kind  soever  which  Wm.  Lannin 
was  seized  or  possessed  of,  or  entitled  to,  at  the  time  of  his 
death,  in  the  lands  and  premises  mentioned  in  the  lease  by 
virtue  thereof,  as  also  all  their  estate  in  the  said  indenture 
and  premises,  as  executors  as  aforesaid ; and  Ellen  Lannin 
did  consent  thereto,  and  did  also  surrender  the  said  land 
and  premises  to  the  plaintiffs  ; and  Simpson  did  then  make 
his  said  promissory  note  payable  to  the  plaintiff  Bradfield 
or  order  three  months  after  the  date  thereof,  and  the  defen- 
dant, for  the  accommodation  and  as  surety  for  Simpson, 
joined  him  as  maker  of  the  note,  and  Simpson  then  delivered 
the  same  to  the  plaintiffs,  and  the  executors  and  Ellen 
Lannin  did  then  relinquish  and  give  up  possession  of  the 
said  premises,  and  the  plaintiffs  took  possession  thereof,  and 
then  accepted  and  received  the  said  promissory  note  and 
such  surrender  of  the  lease  and  giving  up  possession  of  the 
premises  in  full  satisfaction  and  discharge  as  aforesaid. 

The  plaintiffs  replied,  on  equitable  grounds,  that  the 
defendant  should  not  be  admitted  to  plead  the  above  plea, 
because  one  Ivan  O’Beirne  became  the  holder  of  the  said 
promissory  note  as  the  agent  and  secretary  of  the  plaintiffs, 
and,  after  the  note  became  due,  for  and  on  behalf  of  the 
plaintiffs,  as  the  defendant  well  knew,  sued  the  defendant 
and  the  said  Simpson  upon  the  note  in  the  County  Court  of 
the  County  of  Peterborough,  and  in  such  action  the  defen- 
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dant  and  Simpson  pleaded  another  and  entirely  different 
agreement  from  that  alleged  in  the  above  plea  with  refer 
once  to  the  note,  and  that  the  consideration  thereof  had 
wholly  failed ; and  afterwards,  on  the  trial  of  the  issue 
raised  by  the  defendant  and  Simpson  on  the  plea  so  pleaded 
by  them,  a verdict  was  rendered  in  favour  of  the  defendant 
and  Simpson  in  the  said  action ; that  afterwards  O’Beirne, 
as  such  secretary  and  agent,  applied  to  the  said  court  for  a 
new  trial  in  the  action,  which  application  the  defend  ant  and 
Simpson  opposed  successfully,  and  on  which  application  the 
defendant  swore  to  and  filed  an  affidavit  in  the  said  court, 
in  which  he  stated,  among  other  things,  that  Simpson  never 
did  receive  any  benefit,  or  advantage,  or  consideration  what- 
ever for  the  said  promissory  note,  nor  had  the  defendant  and 
Simpson  ever  received  any  consideration  whatever  for  the 
said  note,  or  in  payment  thereof ; by  reason  of  which  acts 
and  statements  on  the  part  of  the  defendants  the  plaintiffs 
had  been  prevented  and  deterred  from  obtaining  or  recover- 
ing the  amount  of  the  said  note  and  every  part  thereof ; 
wherefore  the  plaintiffs  prayed  judgment,  if  the  defendant 
ought  to  be  admitted,  &c. 

The  defendant  rejoined  that  the  said  plea,  in  the  action 
in  the  County  Court,  was  in  the  words  following,  that  is  to 
say,  (the  plea,  which  was  pleaded  on  equitable  grounds  was 
then  set  out  verbatim).  It  was  to  the  effect : 

That  the  note  was  made  and  delivered  in  pursuance  of  an 
agreement  then  made  between  O’Beirne  [the  then  plaintiff] 
and  Simpson  and  Ellen  Lannin,  that  Simpson  would  by 
O’Beirne’s  consent  purchase  the  possession,  interest,  good- 
will and  unexpired  term  of  Ellen  Lannin  in  a certain  hotel 
and  premises  in  the  town  of  Peterborough,  owned  by  the 
Commissioners  of  the  Peterborough  Town  Trust,  of  which 
O’Beirne  was  the  secretary  and  agent  and  the  said  Bradfield 
was  the  chairman,  and  which  premises  had  theretofore  been 
held  by  her  as  tenant  thereof  to  the  said  commissioners  upon 
certain  terms  and  at  a certain  rent,  upon  condition  that 
Simpson  would,  in  addition  thereto,  get  from  the  commis- 
sioners the  permission  and  right  to  occupy  forty  feet  of  their 
land  adjoining  and  in  rear  of  the  said  hotel,  upon  which  to 
erect  sheds  and  enlarge  the  yard  thereof;  and  O’Beirne 
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thereupon  agreed  with  Simpson  that  Simpson  should  and 
would  have  the  permission  and  right  to  occupy  the  addi- 
tional forty  feet  of  land  from  the  commissioners ; and 
Simpson,  in  consideration  thereof,  agreed  with  O’Beirne 
that  he  would  give  the  said  promissory  note,  and  the  defen- 
dant Hopkins  would  join  him  therein  for  his  accommoda- 
tion ; and  thereupon,  in  pursuance  of  the  said  agreement, 
and  in  part  performance  thereof,  Simpson  made  and  Hop- 
kins joined  in  making  the  note  payable  to  Bradfield,  as 
aforesaid,  who  endorsed  the  same  to  O’Beirne  without  any 
value  or  consideration  for  such  endorsement,  and  in  fraud 
of  Simpson  and  Hopkins ; and  Simpson  and  Hopkins  said 
that  Bradfield,  as  chairman  of  the  commission,  upon  being 
requested  by  Simpson,  refused  to  permit,  suffer  or  allow 
Simpson  to  have,  use,  occupy,  possess  or  enjoy  the  addition- 
al land  or  any  part  thereof,  and  Simpson  thereupon  satis- 
fied Bradfield  and  O’Beirne  that  he  would  not  accept  the 
possession  of  the  said  hotel  and  premises,  and  that  he  re- 
scinded and  abandoned  the  said  agreement,  and  would  pro- 
ceed no  further  therein,  and  the  same  was  then  rescinded 
and  abandoned  accordingly ; that  O’Beirne  and  Bradfield 
refused  to  give  up  or  return  to  Simpson  the  said  note,  al- 
though requested  by  Simpson  to  do  so  ; and  that,  save  as 
aforesaid,  Simpson  and  Hopkins  never  received  any -consid- 
eration or  value  for  the  note,  or  for  the  payment  thereof. 

The  defendant  then  averred  that  the  commissioners  men- 
tioned were  the  same  persons  who  were  the  plaintiffs  in  the 
present  suit  in  this  court,  and  that  the  hotel  and  premises 
mentioned  in  the  town  of  Peterborough  were  the  premises 
mentioned  in  the  present  suit.  The  defendant  then  stated 
that  issue  was  joined  on  the  plea  in  the  County  Court  by 
O’Beirne,  and  judgment  was  afterwards  given  in  favour  of 
Simpson  and  the  present  defendant,  and  that  O’Beirne  failed 
to  recover  by  reason  only  of  the  matters  in  the  plea  in  the 
County  Court  pleaded  and  of  the  wrongful  acts  of  the 
present  plaintiff's,  as  in  that  plea  set  forth,  and  not  by  rea- 
son of  any  matter  or  thing  which  should  or  ought  to  estop 
the  defendant  from  pleading  the  matters  in  his  plea 
above  pleaded  in  this  suit. 
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The  plaintiffs  demurred  to  the  rejoinder  on  the  following 
grounds : 

That  it  admitted  the  truth  of  the  matters  set  up  by  the 
plaintiffs  in  their  replication  by  way  of  estoppel. 

That  it  did  not  tender  any  material  issue,  the  only  issue 
tendered  being  the  correctness  of  the  statement  of  the  plea 
pleaded  in  the  action  which  was  brought  in  the  County 
Court,  and  whether  the  plaintiffs  were  guilty  of  any  wrong- 
ful act  in  reference  to  the  agreement  mentioned  in  that  plea 

That  the  agreement  set  out  in  that  plea  varied  from  and 
was  entirely  different  from  the  agreement  set  out  in  the 
action. 

The  defendant  gave  notice  of  exception  to  the  replication 
for  the  following  reasons : 

. That  the  replication  showed  no  sufficient  cause  of  es- 
toppel against  the  plea. 

That  the  failure  of  consideration  pleaded  in  the  County 
Court  appeared  to  have  been  a subsequent  failure  of  con- 
sideration, as  between  the  plaintiffs  and  Simpson,  and  not 
to  be  connected  with  the  agreement  pleaded  in  this  action 
by  the  defendant. 

That  the  finding  of  the  County  Court  must  be  taken  to 
have  been  a correct  finding. 

That  the  replication  did  not  shew  the  lands  were  ever 
restored  to  the . defendant,  but  was  confined  to  matters 
relating  only  to  the  note. 

The  plaintiffs  gave  notice  to  the  following  exceptions  to 
the  plea ; 

That  no  accord  was  stated  to  have  been  made  with  the 
plaintiffs. 

That  the  only  agreement  which  [if  any]  affected  the 
plaintiffs  was,  that  Simpson  should  occupy  certain  additional 
land,  for  which  he  was  to  give  the  note  referred  to  : and 
that  nothing  whatever  was  stated  which  affected  the  plain- 
tiffs as  to  the  rent  in  question. 

That  the  bond  was  independent  of  the  lease,  and  it  was 
not  shown  the  plaintiffs  agreed  to  accept  the  surrender  in 
satisfaction  of  the  defendants’  liability  on  the  bond  for  rent 
herefore  due  and  in  arrear. 
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That  the  defendant’s  liability  being  by  specialty  could 
not  be  affected  by  the  promissory  note  until  its  payment. 

The  case  was  argued  last  Hilary  Term  by  D.  B.  Reed , 
Q.  C.,  and  Harrison  for  the  plaintiffs. — The  agreement  set 
out  in  the  plea  is  no  legal  defence,  because  not  under  seal ; 
Montgomery  v.  Spence,  28  U.  C.  Q.  B.  89.  The  plaintiffs 
are  not  stated  to-  have  been  parties  to  the  alleged  accord  ; 
Gardiner  v.  Ford,  13  U.  C.  C.  P.  446.  The  plea  is  bad ; 
Strange  v.  Holmes,  7 Cow.  224 ; Cumber  v.  Wane,  1 
Smith’s  L.  C.  5th  ed.  146;  Sibreev.  Tripp,  15  M.  & W.  23. 
The  surrender  of  a term  cannot  be  pleaded  in  satisfaction 
of  rent : Woodfall’s  L.  & T.  8th  Ed.  263  ; Attorney  General 
v.  Cox,  3 H.  L.  cases,  240.  As  to  pleading  a verdict  in 
estoppel;  4 East.  346;  Co.  Litt.  352  b. 

C.  S.  Patterson,  contra. — The  plea  is  a good  defence  in 
substance  ; Webb  v.  Hewett,  3 K.  & J.  438 : Henderson 
v.  Stobart,  5 Exch.  99 ; Bailey  v.  Homan,  3 B.  N.  C.  915  ; 
Lavery  v.  Turley,  6 H.  & N.  239.  As  to  the  form  of  the 
plea;  Wallace  v.  Kelsall , 7 M.  & W.  264;  Crowe  v. 
Lysaght,  12  Ir.  C.  L.  Bep.  481.  In  Stears  v.  The  South 
Sussex  Gas  Light  and  Coke  Co..  9 C.  B.  N.  S.  180,  to  a 
plea  of  accord  and  satisfaction,  a replication  to  a part  of 
such  plea  was  held  to  be  allowable. 

As  to  the  rejoinder,  it  is  sufficient.  The  plea  in  the  court 
below  is  set  out,  that  the  court  may  see  that  the  statement 
which  the  plaintiffs  have  made  of  it  in  their  replication, 
that  it  sets  up  a wholly  different  defence  from  that  which  is 
now  put  forward  in  the  present  plea,  is  not  correct ; it  is 
therefore,  a denial  of  the  truth  of  the  replication. 

As  to  what  may  be  set  up  as  a good  equitable  estoppel : 
2 Storey’s  Eq.  Jur.  8th  ed.  c.  44,  p.  722. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is,  whether  the  plea  presents  a defence. 

That  the  agreement  was  not  under  seal  is  not  an  objec- 
tion to  the  plea,  as  an  equitable  defence ; for  in  equity  the 
form  of  the  agreement  is  not  of  the  essence  of  the  contract. 

It  is  contended  that  the  surrender  cannot  be  pleaded  in 
accord  and  satisfaction. 
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In  Gore  v.  Wright  (8  A.  & E.  118)  the  plea  was,  that 
before  the  rent  claimed  became  due  the  plaintiff  and  defen- 
dant agreed  that  the  defendant  should  give  up,  and  the 
plaintiff  should  take  possession  of  the  premises  before  the 
25th  December,  1884  ; in  consideration  thereof  the  defen- 
dant should  be  discharged  from  the  rent  which  would  have 
become  due  after  that  day ; and  that  possession  was  given 
up  by  the  defendant  and  accepted  by  the  plaintiff,  who 
entered  and  held  ever  since.  The  plea  added,  “ and  the 
said  tenancy  and  the  defendant’s  interest  were  thereby  then 
surrendered  and  extinguished.” 

It  was  held  the  objection  did  not  arise,  whether  the  term 
had  been  regularly  surrendered,  the  defence  being  merely 
an  executed  contract,  that,  in  consideration  of  the  defen- 
dant’s giving  up  possession,  the  plaintiff  should  abandon  his 
claim  to  the  rent,  and  that  such  defence  was  valid. 

In  Turner  and  others  v.  Hardy  (9  M.  & W.  770)  the 
defendant  pleaded,  to  an  action  for  use  and  occupation, 
that  it  was  agreed  between  the  plaintiffs  the  defendant  and 
one  W.,  that  W.  should  become  tenant  to  the  plaintiffs  from 
Lady  day,  1861,  and  that  the  defendant  should  be  dis- 
charged from  all  liability  to  subsequent  rent,  and  that  the 
defendant  gave  up  possession  to  W.,  and  the  plaintiffs 
accepted  him  as  their  tenant. 

The  plea  was  treated  as  a good  defence ; hut  it  was  held 
not  to  have  been  proved,  because  the  proof  was  only  that 
one  of  the  plaintiffs  made  this  agreement,  and  not  the 
whole  of  them  as  alleged ; but  see  Smith  v.  Lovell,  (10  C. 
D.  6),  as  to  this  point. 

In  Smith  v.  Lovell,  a plea  of  surrender  by  operation  of 
law  to  one  plaintiff,  acting  for  himself  and  his  co:plaintiff, 
was  held  to  be  a good  defence ; and  in  the  same  case  a plea 
similar  to  the  executed  contract  which  was  pleaded  in  Gore 
v.  Wright  was,  also,  held  to  be  a good  defence.  See  also 
Lavery  v.  Turley,  (6  M.  & W.  289). 

In  these  cases  the  pleas  stated  the  agreements  were  made 
before  the  rents  claimed  became  due,  because  the  defences 
were  that  no  such  rents  existed  or  could  become  due  by 
reason  of  the  prior  surrender  of  the  terms.  These  defences 
were  strictly  surrender  or  executed  contracts,  avoiding  the 
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further  payment  of  rent.  In  this  case  the  defence  is,  as  to 
rent  which  was  part  due  when  the  agreement  was  made. 

A surrender  is  not  per  se  a discharge  of  rent  in  arrear  at 
the  time,  any  more  than  the  determination  of  the  term,  by 
efflux  of  time,  is  an  acquittance  of  the  rent  which  may  have 
been  then  unpaid ; in  both  cases  the  term  is  ended  and  the 
reversion  gone  ; but  the  personal  liability  of  the  tenant  still 
subsists : The  Attorney -General  v.  Cox , (3  H.  L.  Cases,  240); 
and  in  the  case  of  rent  which  accrued  under  a lease  by 
parol  which  has  expired,  the  rent  continues  to  maintain  its 
same  specialty  character  which  it  had  while  the  lease  was 
in  force,  and  to  rank  equally  with  specialty  debts  in  the 
order  and  priority  of  their  payment : Neivport  v.  Godfrey 
(3  Lev.  267);  S.  C.  (4  Mod.  44,  2 Yent.  184);  but  if  when 
the  rent  is  accruing,  the  term  be  put  an  end  to  by  surrender, 
the  rent  accruing  will  be  lost : Dodd  v.  Acklom , (6  M.  & 
G.  672) ; Grimman  v.  Legge,  (8  B.  & C.  324)  ; Doe  d • 
Phillip  v.  Benjamin,  (9  A.  & E.  644)  ; Furnival  v.  Grove, 
(8  C.  B.  N.  S.  496).  As  to  the  rent,  then,  which  was  due 
at  the  time  of  the  alleged  surrender,  it  was  not  only  not 
lost,  but  it  was  specially  provided  for,  to  be  paid  in  the 
manner  set  out  in  the  plea.  As  to  it,  the  pleading  is  pro- 
perly by  way  of  accord  and  satisfaction  ; for  that  is  always 
a defence  arising  after  a default  or  a cause  of  action 
accrued. 

Whether  a surrender,  besides  necessarily  discharging  all 
undue  rents,  may  not  also  be  pleaded  by  way  of  accord  and 
satisfaction  of  overdue  rents,  is  made  a question.  No  doubt 
it  can  not  be  pleaded  as  a legal  defence,  because  nothing  less 
then  payment,  or  a release  under  seal,  can  be  a satisfaction 
of  a debt  of  so  high  a nature.  In  Neivport  v.  Godfrey,  (2 
Yent.  184),  it  is  said  : “ For  though  the  lease  be  deter- 
mined, yet  the  debt  still  savours  of  the  realty  and  is 
maintained  in  regard  of  the  profits  of  the  land  received ; 
insomuch,  that  no  wager  of  law  lies  in  debt  for  rent,  though 
brought  after  the  lease  determined.  A bond  given  for  rent 
will  not  drown  it.  An  action  lies  against  the  executor  of 
an  assignee  of  a lease  for  rent  in  the  testator’s  time,  and  yet 
the  assignee  is  chargeable  only  in  respect  of  the  lease.”  And 
in  Blake’s  case,  (6  Co.  44),  it  is  said  : “ When  the  action  is 
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in  the  realty  or  mixed  with  the  realty,  accord  with  satisfac- 
tion is  no  plea;”  and  generally,  that  a deed  in  the  certainty, 
&c.,  to  pay  money,  and  not  merely  to  do  an  act  which  may 
be  compensated  by  damages,  cannot  be  discharged  but  by 
an  instrument  of  as  high  a nature. 

Spence  v.  Healey , (8  Exch.  668)  is  a modern  authority 
on  the  same  point,  that  accord  and  satisfaction  is  no  plea  to 
a deed. 

Neither  the  surrender,  nor  the  note,  nor  the  two  com- 
bined, would  be  a good  defence  at  law  ; but  I see  no  reason 
why  they  should  not  be  so  in  equity.  The  plea  sets  up  a 
wholly  new  contract  and  part  performance  in  substitution 
of  the  first  one,  and  the  case  in  3 K.  & J.  438,  cited  on  the 
argument,  shows  this  is  a valid,  equitable  bar. 

The  substance  of  the  plea,  then,  we  think  is  sufficient. 

The  next  question  is,  whether  it  is  sufficient  in  form.  It 
is  said  that  the  plaintiffs  are  not  shown  to  have  been  parties 
to  the  accord. 

The  plea  states,  that  the  agreement  was  entered  into 
between  Ellen  Lannin,  the  defendant,  and  Thomas  Lannin, 
as  executors,  and  John  Simpson,  with  the  plaintiffs'  con- 
sent ; that  the  surrender  was  made  to  and  executed  at  the 
plaintiffs'  request , and  was  accepted  by  them , and  that  the 
promissory  note  for  the  rent  was  made  by  Simpson  and  the 
defendant  payable  to  Bradfield  or  order,  and  was  delivered 
by  Simpson  to  the  plaintiffs,  and  that  the  plaintiffs  took 
possession  of  the  premises,  and  accepted  and  received  the 
note  and  surrender,  and  the  giving  up  possession  of  the 
premises,  in  full  satisfaction  and  discharge  as  aforesaid. 
The  plaintiffs  appear  to  be  sufficiently  identified  through- 
out with  the  whole  transaction  to  be  bound  by  it,  as  they 
have  taken  the  benefit  of  it.  The  case  of  Nickells  v. 
Atherstone,  (10  Q.  B.  944),  is  sufficiently  applicable  on  this 
point. 

We  think  that  the  plea  is  sufficient,  both  in  form  and 
substance,  as  an  equitable  defence. 

The  second  question  is,  whether  the  replication  sets  up  a 
sufficient  estoppel  against  the  admissibility  of  the  plea. 

The  estoppel  relied  on  is,  that,  in  the  action  brought  on 
the  note  in  the  County  Court  against  the  defendant  and 
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Simpson,  they  pleaded  that  “ the  consideration  for  giving 
the  note  had  wholly  failed,”  and  upon  issue  being  joined  on 
this  plea  the  jury  found  the  issue  in  their  favour ; and  that 
the  defendant  afterwards  made  and  filed  an  affidavit  in  that 
cause,  in  which  he  swore  “ that  Simpson  never  did  receive 
any  benefit,  or  advantage,  or  consideration  whatever  for  the 
same,  or  the  payment  thereof.” 

If  the  case  had  been,  that  the  plaintiffs  were  the  creditors 
of  the  defendant  and  Simpson  for  goods  sold  and  delivered, 
and  that  this  note  had  been  given  in  satisfaction  of  the 
claim  for  the  goods,  and  that  in  an  action  by  the  plaintiffs 
against  the  defendant  and  Simpson  on  the  note  they  had 
pleaded  a want  or  failure  of  value  and  consideratien,  and 
had  succeeded  upon  that  ground,  it  is  very  probable  that,  in 
an  action  afterwards  brought  against  them  for  the  price  of 
the  goods,  that  they  might  be  held  to  be  estopped  from 
setting  up  an  accord  and  satisfaction  by  means  of  the  note 
which  they  had  before  shown  to  have  been  given  without 
any  value  or  consideration,  for  in  such  a case  all  parties  by 
the  avoidance  of  the  note  must  be  remitted  to  their  original 
rights  in  toto ; and  in  that  respect  it  might  be  likened  to 
the  rescission  of  a contract  on  a complete  failure  of  con- 
sideration ; but  this  can  only  be  when  the  failure  of  con- 
sideration is  complete , and  the  parties  can  be  replaced  pre- 
cisely as  they  were  before  the  contract : Hunt  v.  Silk,  (5 
East.  449) ; Nicholson  v.  Ricketts , (G  Jur.  N.  S.  422).  So 
in  Turner  v.  Broivne,  (3  C.  B.  157),  it  was  held  that  a 
defendant,  who  had  set  up  a defence  of  the  want  of  enrol- 
ment of  an  annuity  deed  he  had  executed  in  the  plaintiff’s 
favour,  when  he  was  sued  upon  it,  could  not,  upon  after- 
wards being  sued  for  the  original  consideration  of  money 
had  and  received,  plead  the  annuity  deed  by  way  of  satis- 
faction and  discharge. 

The  court  said  : “ The  replication  shows  that  the  deed, 
which  was  delivered  to  the  plaintiff  in  satisfaction,  by  the 
act  or  default  of  the  defendant  became  wholly  inoperative 
and  void  : the  defendant  has  no  right  to  set  up  as  an  accord 
a security  which  by  his  own  act  is  reduced  to  nothing ; 
but  which  professing  to  be  a satisfaction  was  in  truth  no 


BRADFIELD  ET  AL.  V.  HOPKINS. 


309 


satisfaction  at  all.”  See  also  Crabbe’s  Law  of  Real  Pro- 
perty, sec.  1497. 

But  the  difficulty  here  is,  that  it  appears  upon  the  record 
there  was  not  a complete  failure  of  consideration,  and  that 
the  parties  cannot  be  replaced  as  to  their  rights  as  they 
stood  before  and  at  the  time  of  the  giving  of  the  note.  The 
defendant  and  his  co-executor,  and  Ellen  Lannin  have  given 
up  possession  of  the  property  to  the  plaintiffs,  who  have 
accepted  it  from  them,  and  the  plaintiffs  have  not  restored 
nor  offered  to  restore  the  possession  to  these  parties,  nor  to 
cancel  the  surrender,  even  if  these  acts  would  have  made 
any  difference,  and  we  think  they  could  not ; and  they  still 
continue  in  the  full  possession  of  the  property  which  was 
given  up  to  them. 

We  are  not  looking  at  the  rejoinder  so  far ; and  all  that 
we  can  gather  from  the  replication  and  the  plea  is,  that  the 
defendant  and  Smith,  in  pleading  a total  want  of  failure  of 
value  and  consideration,  pleaded  a false  plea,  and  instead  o f 
succeeding  they  should  have  failed  upon  it ; but  because 
the  jury  have  found  wrongly  upon  the  issue,  or  because  the 
judge  of  the  County  Court  should,  perhaps,  have  decided 
differently  upon  the  motion  of  the  new  trial,  is  no  reason 
for  re-establishing  the  plaintiffs  in  their  original  rights  with 
respect  to  the  bond.  That  bond  has  been  fully  accquitted  by 
the  new  agreement,  and  a great  part  of  the  agreement  has 
been  faithfully  performed  for  the  plaintiffs’  benefit. 

We  think  the  whole  arrangement  set  out  in  the  plea  and 
admitted  by  the  replication  cannot  be  avoided  by  reason  of 
anything  in  the  replication  contained,  and  as  it  has  not 
been  necessary  to  refer  to  the  rejoinder  we  express  no 
opinion  on  it. 

Judgement  will,  therefore,  be  for  the  defendant  for  the 
insufficiency  of  the  replication. 

Judgment  for  defendant  on  demurrer  to 
both  plea  and  rejdication. 
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Baldwin  v.  Peterman. 

Action  on  promissory  note — Proceedings  in  insolvency  for  same  cause  of  action 
— Equitable  plea  in  bar. 

Declaration , on  a promissory  note  made  by  defendant  payable  to  plaintiff. 

Plea , on  equitable  grounds,  in  bar  to  the  further  maintenance  of  the  action, 
avering  the  pendency  of  proceedings  commenced  by  plaintiff  against 
defendant,  under  “ The  Insolvent  Act  of  1864,”  for  the  same  cause  of 
action,  subsequently  to  the  declaration  in  this  cause. 

Held , on  demurrer,  plea  bad. 

Declaration , on  a promissory  note  made  by  defendant 
payable  to  plaintiff. 

Plea , for  a defence  on  equitable  grounds,  That  after  the 
last  pleading  in  this  action,  and  on,  to  wit,  the  twenty 
eighth  day  of  November,  one  thousand  eight  hundred  and 
sixty  five,  the  said  plaintiff  took  proceedings  against  the 
said  defendant,  under  the  provisions  of  “ The  Insolvent  Act 
of  1864,”  and  procured  the  issue  of  a writ  of  attachment 
and  summons  against  the  said  defendant,  his  estate  and 
effects,  and  that  an  action  was  then  pending  by  virtue  of 
said  writ  of  attachment  and  summons  against  the  defendant 
at  the  suit  of  the  plaintiff  for  the  same  debt  and  causes  ot 
action  as  in  the  declaration  mentioned,  as  by  the  record 
and  proceedings  thereof,  remaining  in  the  County  Court  of 
the  United  Counties  of  York  and  Peel,  appeared  ; and  that 
the  said  parties  in  this  and  the  said  last  mentioned  suit  were 
the  same  parties  ; and  that  the  said  suit  was  then  depending 
in  the  said  court ; and  that  the  said  plaintiff  had  under  and 
by  virtue  of  the  said  writ  of  attachment  and  summons,  pro- 
cured the  seizure  and  attachment  of  the  estate  and  effects  of 
the  said  defendant,  which  were  worth  much  more  than 
what  was  sufficient  to  pay  the  claim  of  the  said  plaintiff : 
and  that  the  said  plaintiff  was  then  presenting  his  said 
claim  under  the  provisions  of  the  said  act,  with  a view  to 
the  summary  enforcement  thereof ; and  the  defendant  said 
that  he  should  not  be  liarrasSed  by  the  plaintiff  further 
prosecuting  this  action ; and  that  the  action  proceeding 
the  defendant  was  ready  to  verify,  wherefore  he  prayed 
judgment  of  the  said  writ  and  declaration,  and  that  the 
same  might  be  quashed. 
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Demurrer,  that  the  proceedings  under  the  provisions  of 
the  Insolvent  Act  of  1864,  in  the  said  plea  mentioned  and 
referred  to,  did  not  constitute  any  bar  to  the  maintenance 
by  the  plaintiff  of  the  said  suit,  or  any  defence  to  the  action. 

Ferguson,  for  the  demurrer,  cited  49  Geo.  III.  ch.  121, 
sec.  14  ; Eden  on  Bank.  Ill ; Ex  parte  Wilson,  1 Atk.  152  ; 
Ex  parte  Ward,  1 Atk.  158  ; Ex  parte  Lewes,  1 Atk.  154  > 
Ex  parte  Dickson,  1 Bose,  98  ; Insolvent  Act  of  1865,  secs. 
16,  17  ; Insolvent  Act  of  1864. 

J.  A.  Boyd,  contra,  cited  Cook’s  Bk.  Law,  130,  133,  238, 
239  ; Ex  parte  Emery,  4 De  G.  M.  & G.  917,  per  Lord 
Justice  Turner ; Insolvent  Act  of  1864,  sec.  3,  sub -sec.  7 ; 
Ex  parte  Prowse,  1 Gly.  & Jam.  92 ; Twiss  v.  Massey , 
1 Atk.  68;  Read  v.  Sowerby,  3 M.  & S.  78;  Short  v. 
McMullen,  6 U.  C.  B.  407;  Bac.  Ab.  Tit.  “Abatement;” 
Grant  v.  Hamilton,  3 C.  P.  422  ; Place  v.  Potts,  8 Ex.  705, 
S.  C.  17  Jur.  168  ; Morgan  v.  Harding , 11  W.  B.  65  ; 
Kemp  v.  Potter,  6 Taun.  149 ; Harley  v.  Greenwood,  5 
B.  & Al.  101. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

In  McMaster  v.  Kell,  in  1798,  reported  in  1 B.  & P.  302, 
the  plaintiff  obtained  judgment  against  defendant,  and 
charged  him  in  execution  in  Trinity  Term,  1797,  for  $600. 
On  22nd  May,  1798,  a commission  of  bankruptcy  issued  on 
the  petition  of  the  plaintiff,  under  which  the  defendant  was 
declared  a bankrupt.  The  plaintiff  was  the  only  person 
who  proved  against  him,  and  was  chosen  sole  assignee.  On 
application  to  discharge  the  defendant  out  of  custody  the 
rule  was  refused.  Eyre,  C.  J.,  said:  “Suppose  the  Lord 
Chancellor  should  think  fit  to  supersede  the  commission, 
because  the  party  had  been  charged  in  execution  ? It  is 
much  fitter  for  the  Court  of  Chancery  to  interfere,  since 
that  court  may  either  supersede  the  commission  or  direct 
the  bankrupt  to  be  discharged  out  of  custody.” 

In  Percy  et  al.  v.  Powell,  in  1802,  (3  B.  & P.  6),  plain- 
tiffs sued  out  a commission  of  bankrupt c}^  against  defen- 
dant, as  petitioning  creditors,  founded  on  the  same  debt  on 
whicd  they  afterwards  arrested  him.  On  subsequent  appli- 
cation the  court  refused  to  discharge  him.  In  disposing  of 
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the  case  the  court  said  they  could  not  tell  but  the  defendant 
might  contest  the  commission  of  bankruptcy. 

In  Ex  parte  Prowse,  (1  Gl.  & Jam.  94),  it  is  stated, 
“ Where  a petitioning  creditor  has  not  prosecuted  his  com- 
mission so  far  as  to  give  an  interest  in  it  to  others,  it  would 
be  a matter  of  course  to  supersede  it,  unless  the  bankrupt 
should  oppose.” 

The  case  of  Harley  v.  Greenivood,  1821,  reported  in  5 B. 
& Aid.  95,  is  a leading  one  on  the  point,  and  is  an  express 
authority  that  even  since  the  passing  of  the  Bankruptcy 
Act,  (49  Geo.  Ill,  cap.  121,  in  1809),  containing  the  clause 
(14)  introduced  by  Sir  Samuel  Bomilly,  which  in  effect 
provided  that  claiming  or  proving  under  the  commission 
should  be  considered  as  electing  to  proceed  under  the  com- 
mission, yet  that  this  would  not  be  a good  plea  to  a debt 
proved  under  the  commission  under  that  act.  Bayley,  J., 
said,  “If  it  be  a bar  at  law,  it  must  become  so  by  the 
positive  enactment  of  the  statute.  * * * The  commencing 
of  an  action  in  one  court  does  not  destroy  the  right  of  the 
party  to  commence  an  action  for  the  same  debt  in  another 
court.  The  defendant  may,  indeed,  plead  the  pending  of 
the  former  action  in  abatement,  but  he  cannot  plead  it  in 
bar.”  He,  then,  after  referring  to  the  fact  that  the  statute 
does  not  say  that  proving  a debt  shall  be  a bar,  argues  there 
are  many  reasons  why  it  should  not.  Suppose,  after  the 
debt  is  proved,  the  commission  is  superseded.  Then  sup- 
pose the  action  restrained  till  the  commission  actually  super- 
seded, the  Statute  of  Limitations  might  run  against  the 
claim.  The  remedy  suggested  for  any  inconvenience  or 
injustice  is,  to  apply  to  expunge  the  proof  of  the  debt,  or 
to  stay  the  proceedings  in  the  court  of  law. 

In  Spencer  et  al.  v.  Demett , (33  L.  T.  N.  S.  Ex.),  on  the 
13th  January,  1866,  this  case  was  recognised  as  authority 
and  acted  on.  There  the  action  was  for  goods  sold  and 
delivered.  The  defendant  pleaded,  on  equitable  grounds, 
that  the  plaintiff  had  proved  his  debt  in  bankruptcy,  and 
elected  to  take  the  benefit  of  the  proceedings,  whereby 
defendant  was  in  equity  discharged.  This  plea  was  de- 
murred to. 
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The  provisions,  as  to  electing  to  take  under  the  bank- 
ruptcy proceedings,  were  to  the  same  effect  as  those  con- 
tained in  49  Geo.  III.  In  argument,  it  was  said,  that  the 
final  examination  in  bankruptcy  had  not  taken  place,  and 
until  that  was  the  case  it  was  never  known  whether  the 
bankruptcy  would  be  superseded  or  not,  and  the  proper 
course  was  to  apply  to  a judge  in  chambers  to  stay  pro- 
ceedings, or  to  the  Bankruptcy  Court  to  expunge  the  proof. 
Pollock,  C.  B.,  said  ; “ The  objection  to  the  plea  seemed  to 
be  that  it  was-  pleaded  in  bar.  Judgment  on  it  would  be 
final,  and  what  would  be  the  result  if  the  bankruptcy  after- 
wards were  superseded?”  It  was  admitted  in  argument, 
that  when  legal  pleas  only  could  be  pleaded,  the  defendant 
must  have  applied  to  the  court  to  stay  proceedings  ; but, 
it  was  contended,  that  since  the  Common  Law  Procedure 
Act  gives  power  to  plead  the  equitable  defence,  it  was  good, 
as  the  defendant  would  be  entitled  to  an  injunction  in 
equity.  Pollock,  C.  B.,  “ The  injunction,  to  which  he  would 
be  entitled,  would  only  be  until  the  bankruptcy  would  be 
superseded.  An  equitable  plea  must  be  an  answer  to  the 
action  in  full.  The  defendant  must  say,  ‘ I bring  forward 
something  which  shews  that  you  are  not  now  entitled  in 
equity  to  go  on,  but  that  you  never  will  be.’ ” So  there 
was  judgment  for  the  plaintiff  on  the  demurrer. 

These  authorities  plainly  shew  the  plea  is  not  a good  plea 
in  bar,  even  with  the  provisions  of  the  English  Bankruptcy 
Act,  because  a Court  of  Equity  never  would  grant  an  uncon- 
ditional injunction  on  the  facts  shewn.  Our  statute  con- 
tains no  such  stringent  provisions  as  to  election  or  petition- 
ing creditors’  debt,  as  are  contained  in  the  English  acts, 
and  much  of  the  reasoning  under  those  acts  is  inapplicable 
here. 

It  may  be  urged  that  this  is  in  effect  pleading  the  pend- 
ing of  another  action  in  abatement.  I doubt  if  any  such 
plea  can  be  pleaded  by  way  of  equitable  defence ; but  it  is 
pleaded  after  issue  joined  on  other  pleas,  and  not  in  the 
manner  that  a plea  in  abatement  is  usualy  pleaded.  It 
seems  hardly  a proper  plea  to  set  up  here  : for  the  action 
to  be  abated  is  the  one  first  commenced,  and  the  proceeding, 
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in  which  the  subject  matter  of  the  abatement  arose,  was 
taken,  after  this  action  was  at  issue. 

The  case  of  Place  v.  Potts  et  al.,  (8  Ex.  705),  seems  an 
express  authority  that  this  is  not  a good  plea  in  bar,  and 
that  it  would  not  be  proper  to  plead  it  as  it  is  now  pleaded 
here.  That  was  an  action  for  freight,  and  defendants 
pleaded  after  the  commencement  of  the  action,  and  in  bar 
to  its  further  maintenance,  that,  in  consequence  of  certain 
proceedings  in  the  Admirality  Court  in  relation  to  a bot- 
tomry bond  on  the  same  vessel,  they  were  monished  and 
compelled  to  bring  the  full  amount  of  the  freight  into  court, 
and  they  had  done  so.  In  giving  judgment  Baron  Parke 
said  : “Now,  if  the  effect  of  payment  of  freight  into  that 
court,  by  virtue  of  and  in  pursuance  of  a monition  is  merely 
to  suspend  the  remedy  of  the  owner  of  the  ship  for  freight 
until  that  court  shall  have  decided  the  question  on  the 
bottomry  bond  (in  which  case  they  would  hand  over  either 
the  whole  of  the  freight  or  so  much  of  it  as  would  be  more 
than  sufficient  to  satisfy  the  bond,  if  it  were  good,  to  the 
party  paying  it),  the  plea  would  be  in  suspension  of  the 
action  only,  and  consequently  bad,  inasmuch  as  there  cannot 
be  such  a plea ; for  if  the  nature  of  the  case  is  such  as  to 
make  it  right  that  the  cause  of  action  should  be  suspended? 
and,  consequently,  such  as  to  demand  the  interference  of 
another  court,  the  remedy  would  be  by  aiiplication  to  its 
equitable  jurisdiction.” 

I have  looked  at  all  the  cases  referred  to  by  Mr.  Boyd, 
and  as  far  as  I can  understand  the  principles  set  forth  in 
them,  the  proper  mode  of  relief,  when  a party,  who  has 
proved  a debt  in  bankruptcy,  is  proceeding  at  law,  under 
the  English  Bankruptcp  Acts,  as  well  before  as  since  the 
statute  of  49  Geo.  III.,  is  to  apply  to  the  Court  of  Chancery 
to  strike  out  the  proof,  or  to  the  Common  Law  Court  to 
stay  proceedings. 

I have  not  as  yet  arrived  at  the  conclusion  that  under 
our  Insolvency  Act  an  insolvent  has  the  same  right  to  take 
those  proceedings  that  a bankrupt  had  in  England,  even 
before  the  statute  of  49  Geo.  III.,  and  our  statute  con- 
tains no  provisions  on  the  subject  at  all  analogous  to  those 
contained  in  that  act  and  repeated  in  subsequent  statutes. 
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Many  of  the  arguments  and  suggestions  quoted  from  the 
decided  cases  refer  peculiarly  to  this  case,  for  it  was  ad- 
mitted on  the  argument  that  the  proceedings  against  the 
defendant  in  insolvency  had  been  set  aside  on  the  ground, 
as  I understand,  that  the  estate  of  the  defendant  had  not 
become  subject  to  compulsory  liquidation. 

There  will  be  judgment  for  the  plaintiff  on  the  demurrer. 

Judgment  for  plaintiff  on  demurrer. 


McBride  y.  Lee. 

Ejectment — Distributable  verdict — Amendment  of  postea — Costs. 

The  old  practice  of  allowing  a plaintiff,  in  ejectment,  who  succeeded  as  to 
part,  to  take  a verdict  for  the  whole  of  the  land,  and  to  proceed  thereon 
at  his  peril,  has  long  since  ceased  to  be  the  rule ; hut  the  action  of 
ejectnent,  as  was  held  in  McNab  v.  Stewart , 15  C.  P.  189,  is  now  divi- 
sible both  as  to  land  and  parties  ; and,  therefore, 

Held,  that  an  order  made  by  the  judge  who  tried  the  cause,  in  which  the 
plaintiff  had  succeeded  only  as  to  portion  of  the  land  claimed,  amending 
the  postea,  by  confining  the  verdict  of  the  plaintiff  to  that  portion,  and 
recording  a verdict  for  defendant  as  to  the  residue  of  the  land,  thus  en- 
titling the  latter  to  the  costs  of  defence  for  that  residue,  and  directing 
the  Nisi  Prius  record  to  be  delivered  to  defendant  for  the  purpose  of 
such  amendment,  had  been  properly  made. 

J.  Bell,  Q,  C.,  obtained  a rule  nisi  in  the  Practice  Court, 
calling  on  the  defendant  to  shew  cause  why  the  order  of 
Mr.  Justice  John  Wilson  made  in  this  cause  should  not  be 
rescinded,  and  the  plaintiff  have  leave  to  tax  full  costs, 
and  the  defendant  restrained  from  taxing  any  costs,  because 
the  verdict  was  rendered  for  the  plaintiff  for  a portion  of 
the  land  claimed  by  him  ; and  there  was  not  a verdict  ren- 
dered for  the  defendant. 

Robert  A.  Harrison  shewed  cause. — The  practice  has 
long  been  that  the  finding  of  the  jury  in  ejectment  may, 
and  properly  should  be  distributive,  when  they  find  that 
the  plaintiff  is  only  entitled  to  a portion  of  what  he  has 
brought  his  action  for : The  Queen  v.  Fall,  1 Q.  B.  686 ; 
Feize  v.  Thompson , 1 Taunt.  121 ; Traherne  v.  Gardiner , 
8 E.  & B.  161 ; doe  d.  Bowman  v.  Lewis,  13  M.  & W.  241 ; 
McNab  v.  Stewart,  15  U.  C.  C.  P.  189  ; and  the  Ejectment 
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Act  throughout  shews  this  was  the  view  and  understanding 
of  the  legislature. 

Bell  supported  the  rule  and  referred  to  Davenport  v. 
Rhodes , 11  M.  & W.  602,  and  to  sec.  26  of  the  Ejectment 
Act,  as  shewing  that,  when  the  plaintiff  succeeded  at  all, 
the  verdict  was  general  in  his  favour,  and  he  was  left  to 
take  possession  of  just  what  he  had  recovered  a verdict  for, 
or  more  at  his  peril,  or  the  plaintiff  might  now  he  restricted 
to  what  he  had  proved  title  to  under  the  statute ; but  that 
in  no  such  case  was  there  ever  a verdict  entered  for  the 
defendant  for  what  the  plaintiff  had  not  proved  to  be  en- 
titled to. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  brought  his  action  to  recover  a strip  of  land 
about  four  rods  wide  and  twenty-five  chains  long,  being  part 
of,  and  being  on  the  north  side  of  the  east  end  of,  lot  No. 
17  in  the  second  concession  east  of  Yonge  Street,  in  the 
township  of  York. 

The  defendant  defended  for  the  whole  of  the  strip  claimed, 
and  he  made  title  to  the  strip  as  being  part  of  lot  No.  16 
in  the  second  concession. 

The  question  was  one  of  boundary,  and  whether  the 
survey  made  by  Gibson  or  Gossage  was  the  true  division 
line.  The  jury  found  Gibson’s  line  to  be  the  proper  line, 
and  they  gave  a verdict  for  the  plaintiff  for  that  portion 
only  of  the  land  claimed  which  was  to  the  north  of  the  line. 
The  plaintiff,  therefore,  failed  in  recovering  the  residue. 
The  general  result  was,  that  the  strip  in  dispute  was  distri- 
buted nearly  equally  between  the  parties. 

The  defendant  claimed  to  be  entitled  to  the  costs  for  the 
portion  of  land  which  the  plaintiff  had  failed  to  recover, 
and  she  applied  to  the  learned  judge  who  had  tried  the 
cause  to  amend  the  postea,  so  that  the  finding  of  the  jury 
might  be,  that  the  plaintiff  should  recover  fifty-six  links  in 
width  of  the  said  strip,  and  the  defendant  the  remaining 
forty-four  links  of  it,  and  to  direct  the  plaintiff  to  deliver 
the  Nisi  Prius  record  to  the  defendant  or  her  attorney,  in 
order  that  the  postea  might  be  endorsed  in  this  form. 
The  learned  judge,  after  hearing  the  parties,  made  the  order 


M BRIDE  V.  LEE. 


B17 


in  the  terms  just  mentioned,  and  he  stayed  proceedings 
upon  it  until  the  first  four  days  of  the  last  term,  to  permit 
the  plaintiff  to  move  against  the  order,  if  he  should  be  so 
advised. 

We  have  already  decided,  in  the  case  of  McNab  v.  Stewart , 
that  the  verdict  is  divisible  in  ejectment  both  as  to  the 
lands  claimed  and  as  to  the  parties  to  the  suit.  The  statute 
is  quite  clear  on  this  point.  The  case  of  Doe  d.  Bowman 
v.  Lewis  has  established  in  England  the  practice,  which 
has  continued  there  ever  since,  that  the  verdict  is  dis- 
tributable ; that  party  may  be  found  for  the  plaintiff  and 
part  for  the  defendant.  The  case  relied  on  by  Mr.  Bell,  of 
Davenport  v.  Rhodes,  in  11  M.  & W.,  was  overruled  by  the 
case  before  mentioned  in  18  M.  & W.,  and  the  old  practice, 
of  allowing  the  plaintiff  when  he  recovered  in  part  to  take 
a verdict  for  the  whole  and  to  proceed  thereon  at  his  peril, 
was  declared  to  be  no  longer  the  practice. 

It  is  admitted  by  Mr.  Bell  that  the  plaintiff  is  not  now  to 
have  a general  verdict,  but  only  for  the  part  as  to  which  he 
has  succeeded ; but  he  contends,  that,  although  this  is  the 
case,  it  does  not  warrant  the  verdict  being  entered  for  the 
residue  against  him. 

The  statute  does  not  say,  in  express  terms,  that  the  ver- 
dict shall  be  entered  for  the  defendant  as  to  that  portion  of 
the  premises  for  which  the  plaintiff  has  failed:  the  jury  are 
to  say  whether  the  plaintiff’s  claim  is  true  or  false,  and,  if 
true,  then  whether  he  is  entitled  to  the  whole  or  part  of  the 
premises,  and  if  to  part , then  to  ivliich  part . But  it  is  obvious, 
that  what  the  plaintiff  fails  to  recover  the  defendant  must 
be  entitled  to  retain,  and  as  there  must  be  judgment  on 
the  whole  record,  the  record  would  be  incomplete  if  it  did 
not  dispose  of  by  a judgment  what  the  plaintiff  shall  recover 
and  what  he  shall  not  recover ; and  the  portion  he  does 
not  recover  is  what  the  defendant  has  a judgment  in  his 
favour  for. 

The  case  of  Traherne  v.  Gardiner  is  a very  strong  instance 
of  the  rule  of  divisibility;  for  it  is  there  decided,  that  the 
common  count  of  money  had  and  received  may  be  partly 
found  for  the  one  party  and  partly  for  the  other. 

The  effect  of  the  plaintiff’s  argument  is  this,  that  if  a 
plaintiff  bring  an  action  to  recover  a quarter  of  an  acre  of 
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land  by  reason  of  a disputed  boundary,  and  a thousand 
acres  of  land  under  a devise,  and  the  defendant  depends  for 
the  whole,  contending  that  the  existing  division  line  is  the 
correct  one,  and,  as  to  the  thousand  acres,  asserting  that  the 
will  is  a forgery;  that,  if  the  plaintiff  succeed  as  to  the 
quarter  of  an  acre,  which  may  be  of  the  smallest  possible 
consequence,  and  may  have  been  determined  by  the  aid  of 
very  little  evidence,  or  may  have  been  but  slightly  resisted, 
and  fail  entirely  as  to  the  thousand  acres,  that  he  is  to  get  a 
verdict  for  the  quarter  of  an  acre  and  the  general  costs  of 
the  cause,  and  no  entry  whatever  to  be  made  in  the  defen- 
dant’s favour  as  to  the  thousand  acres ; and  that  the  defen- 
dant is  not  to  recover  any  costs  for  his  successful  defence, 
although  the  principal  contention  related  to  the  larger 
quantity  of  land,  and  by  far  the  greater  portion  of  the 
expense  of  the  defence  was  incurred  in  establishing  the 
charge  of  forgery  against  the  plaintiff. 

The  rule  against  distribution  in  such  a case  could  never 
have  been  a just  one:  it  has  long  since  ceased  to  be  the 
proper  one  in  practice,  and  it  would  positively  be  an  im- 
proper one  under  our  statute.  We  thought  this  point  had 
been  settled  before,  so  far  as  we  are  concerned,  but  we  hope 
it  is  so  now.  We  would  not  have  taken  so  much  trouble  as 
we  have  done  in  expressing  our  opinion,  if  it  had  not  been 
so  strenously  argued,  as  if  it  were  still  both  a novel  and  a 
very  dubious  question. 

The  rule  will  be  discharged  with  costs. 

Eule  discharged,  with  costs. 


Auston  v.  Boulton. 

Mortgage — Assignment — Failure  to  pass  the  land  mortgaged. 

An  assignment  under  seal,  annexed  to  amortgage,  stated  that  the  assignor 
“ bargained,  sold,  assigned  and  transferred”  unto  the  assignee,  “his  heirs 
and  assigns,  the  annexed  mortgage , and  all  the  right , title  and  interest 
therein ,”  of  the  assignor , “ to  have  and  to  hold  the  same  unto  the  said, 
See.,  his  heirs  and  assigns,  to  his  and  their  sole  use  for  ever.” 

Held,  that  the  land,  which  was  the  subject  of  the  mortgage,  did  not  pass 
by  these  words ; but, 

Held,  that  had  the  instrument  been  a devise,  instead  of  a deed  operating 
inte  vivos,  the  land  would  have  passed  under  the  term  “ mortgage.” 
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The  first  count  of  the  declaration  stated  a conversion  in 
the  lifetime  of  the  testator,  and  the  second  count  a conver- 
sion after  his  death. 

Pleas — 1.  Not  guilty. 

2.  To  the  first  count,  that  the  goods  were  not  the  goods 
of  the  testator. 

3.  To  first  count,  Not  possessed. 

4.  Being  second  plea  to  second  count,  that  the  goods 
were  not  the  goods  of  the  plaintiff. 

5.  Being  third  plea  to  second  count,  Not  possessed. 

The  cause  was  tried  before  the  Chief  Justice  of  Upper 
Canada,  at  the  last  Fall  Assizes,  held  at  Cobourg,  when  the 
plaintiff  was  nonsuited.  The  facts  were,  that  the  plaintiff 
as  executor,  claimed  to  recover  a steam  engine,  boiler, 
heater,  smoke-pipe,  carriage,  &c.,  belonging  to  a saw  mill 
erected  on  lot  No.  7,  in  the  5th  concession  of  the  Township 
of  Haldimand. 

The  plaintiff’s  title  was  under  an  indenture  of  mortgage 
in  fee,  dated  the  25th  of  February,  1858,  made  by  John 
Taylor  of  the  first  part,  Ann  his  wife,  for  the  purpose  of 
barring  her  dower,  of  the  second  part,  and  Wm.  A.  Garrett 
of  the  third  part,  for  securing  the  payment  of  121, 000,  with 
interest,  on  the  first  day  of  January  thereafter,  and  also 
certain  other  liabilities  therein  referred  to  upon  the  land 
before  mentioned ; and  under  a deed  of  assignment  made 
by  Garrett  to  the  testator,  dated  the  12th  day  of  March, 
1858,  which  was  annexed  to  the  indenture  of  mortgage. 

This  assignment  stated  that,  “ In  consideration  of  the  sum 
of  five  shillings,  the  assignor  bargained,  sold,  assigned  and 
transferred  unto  the  said  James  Auston,  his  heirs  and 
assigns,  the  annexed  mortgage  and  all  my  right  title  and 
interest  therein.  To  have  and  to  hold  the  same  unto  the 
said  James  Auston,  his  heirs  and  assigns,  to  his  and  their 
sole  use  for  ever.” 

On  these  facts,  the  learned  Chief  Justice  was  of  opinion 
that  the  land,  on  which  the  saw  mill  was  erected,  did  not 
pass  to  the  testator. 

In  Michaelmas  Term  last  J.  D.  Armour  moved  for  and 
obtained  a rule  nisi  to  set  aside  the  nonsuit  for  the  alleged 
misdirection  above  stated,  and  for  a new  trial. 
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J.  H.  Cameron,  Q.  C.,  now  shewed  cause.  He  referred 
to  Moran  v.  Currie,  8 U.C.  C.  P.  60  ; Doe  d.  Wood  v-  Fox , 
3 U.  C.  Q.  B.  134. 

Armour,  contra,  cited  Cruise’s  Digest,  title  xxxiii.  Deed, 
ch.  20,  sec.  73 ; Shep.  Touch,  ch.  5 ; Martin  v.  Moivlin , 2 
Burr.  969 ; Kent’s  Com.  6 ed.  iv.,  194  ; O’Niel  v.  Carey , 8 
U.  C.  C.  P.  339;  Powell  v.  Baker,  13  U.  C.  C.  P.  194; 
Toland  v.  Bruce,  8 U.  C.  Q.  B.  14;  Edgar  v.  Norton,  8 U. 
C.  C.  P.  587 ; Vanderlinder  v.  Vanderlinder , 14  U.  C.  C.  P. 
129,  as  to  the  construction  to  be  placed,  on  deeds  ; and  to 
Doe  d Guest  v.  Bennett,  6 Exch.  892,  as  to  the  construction 
to  be  placed  upon  wills. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  case  chiefly  relied  upon  wras  Doe  d.  Wood  v.  Fox. 
The  mortgagee  granted,  &c.,  a certain  indenture  of  mortgage, 
executed  by  George  Fox,  bearing  date,  &c.,  on  certain  lands, 
together  with  the  bond  therein  referred  to,  to  have  and  to 
hold  the  said  bond  and  mortgage,  and  the  debt  thereby 
secured,  and  all  the  interest  thereby  conveyed  by  the  mort- 
gage in  and  to  the  lands  therein  described,  &c. 

Sir  J.  Robinson,  C.  J.,  in  giving  judgment,  said,  “If  the 
premises  granted  were  lot  A.,  and  the  habendum  was  of  lot 
A.  and  B.,  that  would  not  pass  B.,  because  that  would  be  a 
simple  addition  to  the  granting  part,  not  on  explanation  or 
qualification  of  it;  but  this  is  different.  The  habendum 
here  shows  that  when  Clement  granted  the  mortgage,  he 
meant  the  estate  mortgaged:  there  is  no  repugnancy.” 

Mr.  Armour,  in  this  present  case,  relied  upon  the  con- 
cluding part  of  the  judgment  just  referred  to,  “That  when 
Clement  granted  the  mortgage,  he  meant  the  estate  mort- 
gaged;” as  if  the  Chief  Justice  had  said  that  there  was  no 
weight  in,  or  necessity  for,  the  habendum  in  that  case,  and 
that  the  meaning  in  question  was  to  be  gathered  from  the 
premises  alone.  I do  not  so  understand  the  case  ; for  the 
Chief  Justice  said,  “We  must  look  at  all  parts  of  the  deed 
to  see  what  was  intended  by  each ;”  and  the  case  of  Moran 
v.  Currie  is  decided  expressly  upon  the  ground,  that  while 
the  premises  were  the  same  in  Doe  d.  Wood  v.  Fox,  the 
habendum  was  wanting. 
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If  this  had  been  a devise,  instead  of  a deed  operating 
inter  vivos,  the  term  would  have  passed  under  the  term 
“mortgage.”  The  case  of  Crips  v.  Grysil , (Cro.  Car.  26), 
and,  after  some  subsequent  fluctuation,  the  case  of  Guest  v. 
Bennett,  (and  see  also  Rippon  v.  Priest , 13  0.  B.  N.  S.  308), 
determine  this,  and  probably  the  same  effect  would  be 
given  to  the  present  assignment  in  equity ; but  at  law  we 
do  not  think  that  a bargain  and  sale  of  a “ mortgage  and  all 
my  right,  title  and  interest  therein ,”  will  pass  the  land,, 
which  is  the  subject  of  the  mortgage. 

' The  rule  will  therefore  be  discharged. 

Buie  discharged. 


Trust  and  Loan  Company  v.  Brennan. 

Action  of  covenant  on  mortgage  — -Forfei tu re  of  whole  on  default  as  to  part — 
Equitable  plea. 

Declaration,  on  covenant  in  a mortgage,  whereby  defendant  covenanted 
to  pay  $4,400  by  instalments  with  interest  at  8 per  cent.,  and  that 
in  case  of  default  in  payment  of  any  instalment  of  principal  or  interest, 
the  whole  sum  secured,  with  all  accrued  interest  thereon,  shou  d im- 
mediately become  dues ; that  plaintiffs  were  to  be  at  liberty  to  insure 
the  mortgaged  premises  for  $1,500.  and  to  charge  the  premiums  to 
defendant,  who  was  to  pay  them  with  interest ; that  defendant  made 
default  in  payment  of  certain  instalments,  whereby  the  whole  $,,400 
with  interest  became  due  and  payable,  and  remained  unpaid  till  the 
19  of  May,  1861,  and  from  that  day  a furtner  sum  with  interest  re- 
amed due. 

There  was,  also,  a claim  of  $62  for  premiums  of  insurance  paid  by  plaintiffs. 

Plea,  on  equitable  grounds,  that  the  forfeiture  of  the  $1,100,  by  reason  of 
the  non-pa}rment  of  the  instalments,  was  t>  be  at  plaintiffs  o >tion  ; 
and  that  it  was  provided  that  plaintiffs  might  insure  for  the  $ 3,500,  a.id 
that  the  policies  should  be  to  the  use  of  and  in  trust  for  plaintiffs,  for 
better  securing  to  plaintiffs  the  amount  specified  in  the  mortgage 
and,  subject  thereto,  in  trust  for  defendant,  &c. ; that  plaintiffs  did  ic- 
cordingly  insure,  and  the  premises  were  subsequently  destroyed  by  fire  ; 
that  on  the  19th  of  May  following  plaintiis  received  the  amount 
insured,  and  paid  themselves  thereout  the  instalments  with  interest 
then  overdue,  premiums,  &c.‘  and  retained  a large  balance  as  security 
for  ail  further  sums  payable  to  them,  out  of  whieh  they  paid  themselves 
all  sums  subsequently  due,  and  still  had  a ba  ance  to  meet  further 
instalments  ; that  in  equity,  therefore,  plaintiffs  were  estopped  from 
claiming  by  way  of  forfeiture,  the  $4,400  by  reason  of  default  m payment 
of  the  first  two  instalments,  and  that,  except  by  way  of  such  forfeiture, 
nothing  was  due  plaintiffs,  and  that  plaintiffs  should  and  would  be 
restrained  in  equity  by  perpetual  injunction  from  asserting  a right  to 
such  forfeiture. 

Held , on  demurrer,  plea  bad,  as  not  disclosing  such  a case  as  would  entitle 
defendant  to  a peepotual  injunction  in  a Court  of  Equity. 

Declaration , forthat  defendant  by  deed  covenanted  with 
plaintiffs  to  pay  to  plaintiffs  $4,400  as  follows,  that  is  to 
21  16,  u.  c.,  c.  p. 
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say,  $400  on  the  1st  of  June-,  A.D.  1863,  and  $400  on  the 
1st  of  April,  A.D.  1864,  and  the  balance  in  four  equal 
annual  instalments  of  $800  each,  with  interest  at  8 per  cent* 
per  annum  on  the  whole  of  the  unpaid  balance  of  the  said 
sum  of  $4,400,  payable  half-yearly  on  1st  of  April  and  1st 
of  October  in  each  and  every  year  ; and  that  in  case  default 
should  be  made  in  payment  of  any  or  either  of  the  said 
principal  sum  of  $4,400  together  with  all  interest  accrued 
due  in  respect  thereof,  should  immediately  become  due  and 
payable  to  plaintiffs ; and  further,  that  it  should  and  might 
be  lawful  to  and  for  plaintiffs,  their  successors  or  assigns,  to 
insure  the  premises  described  in  said  deed  in  the  Royal 
Insurance  Company  of  London  and  Liverpool,  or  such  other 
fire  insurance  company  as  plaintiffs  might  elect,  in  the  sum 
of  $3,500,  or  any  less  sum  that  they  might  think  proper, 
and  that  the  premiums,  costs  and  charges  attending  the 
making  or  renewing  of  such  insurance  by  the  said  plaintiffs 
or  their  assigns,  or  which  they  or  any  of  them  should  pay, 
expend  or  be  put  to  in  or  about  the  receiving  or  recovering 
of  the  money  thereby  recoverable  should  stand  charged 
upon  the  said  premises  before  mentioned,  and  carry  interest 
from  the  respective  times  of  such  payment  thereof  at  the 
rate  of  6 per  cent,  per  annum,  and  should  become  due  and 
payable  to  plaintiffs,  their  successors  and  assigns,  at  the 
then  next  time  of  payment  of  principal  or  interest,  by  the 
said  defendant,  his  heirs,  executors  and  administrators;  that 
default  was  made  by  defendant  in  payment  of  the  half- 
year’s  interest  which  fell  due  on  the  1st  of  xVpril,  A.D.  1863, 
and  also  of  all  instalments  as  well  of  principal  as  of  interest, 
which  had  since  accrued  due,  whereby  the  whole  of  the  said 
$4,400,  with  intersest  from  the  last-mentioned  day  at  the 
rate  aforesaid,  became  due  and  payable  to  the  plaintiffs,  and 
same  remained  wholly  unpaid  up  to  the  19th  of  May, 
A.D.  1864,  and  the  sum  of  $1,435  90,  with  interest  from 
the  last-mentioned  day,  at  the  rate  aforesaid,  still  remained 
wholly  due  and  unpaid ; and  although  plaintiffs  did,  under 
said  deed,  insure  said  premises  in  said  Royal  Insurance 
Company,  in  the  sum  of  $3,500,  and  did  pay  the  annual 
premiums,  which  had  become  necessary  and  payable  upon 
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the  said  insurance,  for  the  purpose  of  renewing  the  same 
and  keeping  the  same  on  foot  according  to  the  termsthereof, 
on  the  1st  of  April,  A.  D.  1864,  amounting  to  the  sum  of 
$62  75,  whereof  defendant  had  due  notice,  yet  defendant, 
at  the  then  next  time  for  payment  of  principal  or  interest 
according  to  the  said  deed. 

Plea , on  equitable  grounds,  that  by  the  indenture  of 
mortgage,  in  the  declaration  mentioned,  it  was  provided 
that  if  default  should  be  made  in  payment  of  the  principal 
sum  therein  mentioned,  or  any  part  thereof,  according  to 
the  stipulations  in  said  mortgage  mentioned,  or  if  default 
should  be  made  in  payment  of  interest  on  the  principal 
sum  by  said  mortgage  secured,  or  any  part  thereof,  on  any 
or  one  of  the  days  on  which  same  should  become  due  and 
payable  according  to  the  stipulations  in  said  mortgage  con- 
tained, that  then  said  mortgage  should  be  and  remain  in 
full  force,  and  the  whole  of  said  $4,400  by  said  mortgage 
secured,  together  with  interest  accrued  due  in  respect 
thereof,  should  forthwith,  after  such  default  become  due  and 
payable  to  said  plaintiffs,  their  successors  and  assigns,  at  the 
option  of  said  plaintiffs,  their  successors  and  assigns  : and 
it  was  by  said  mortgage  declared  and  agreed  by  and  between 
the  said  parties  thereto,  that  it  should  and  might  be  lawful 
to  and  for  said  plaintiffs,  their  successors  and  assigns,  to  in- 
sure the  promises  in  said  mortgage  mentioned  in  the  Royal 
Insurance  Company  of  London  and  Liverpool,  or  in  such 
other  public  fire  insurance  company  as  said  plaintiffs  might 
select,  in  the  sum  of  $3,500,  or  any  less  sum,  for  such  time 
as  they  should  think  proper,  and  that  all  such  policies  of 
insurance  as  to  be  made  or  taken  should  be  to  the  use  of  or 
in  trust  for  said  plaintiffs,  their  successors  and  assigns,  for 
better  securing  the  said  plaintiffs  the  payment  of  the  several 
sums  of  money  by  said  mortgage  secured,  and  subject 
thereto  in  trust  for  said  defendant ; and  said  defendant  did 
by  said  mortgage  declare  and  agree  that  the  premiums,  &c., 
attending  the  making  or  renewing  of  such  insurances  by  said 
plaintiffs,  or  which  they  should  pay,  expend  or  be  put  to,  in 
or  about  receiving  or  recovering  the  money  thereby  recover- 
able should  stand  charged  upon  said  premises  by  said  mort- 
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gage  conveyed,  and  carry  interest  from  the  respective  times 
of  such  payment  thereof  at  the  rate  of  6 per  cent,  per  annum, 
and  should  become  due  and  payable  to  said  plaintiffs  at 
the  next  time  of  payment  of  principal  or  interest  by  said 
defendant;  and  that  after  making  said  mortgage,  to  wit,  on 
the  1st  of  April,  A.  D.  1864,  the  said  plaintiffs,  in  pursuance 
of  said  recited  provision  in  that  behalf  in  said  mortgage 
contained,  did  insure  said  premises  against  loss  or  damage 
by  fire  in  said  Royal  Insurance  Company  for  one  year  from 
said  first  of  April  in  said  sum  of  $8,500,  and  that  afterwards 
and  while  said  insurance  was  in  full  force,  and  on  the  7th 
day  of  same  month,  the  said  premises  were  destroyed  by 
fire,  whereby  the  said  sum  of  $3,500  became  payable  from 
said  Royal  Insurance  Company  to  said  plaintiffs ; and 
that  afterwards,  on  the  19th  day  of  May,  1864,  the  said 
plaintiffs  received  from  said  Royal  Insurance  Company  said 
sum  of  $3,500  in  satisfaction  of  said  insurance  ; and  there- 
upon said  plaintiffs  immediately  out  of  said  sum  of  $3,500 
paid  and  satisfied  themselves  all  the  several  sums  of  money 
which  theretofore  had  accrued  due  as  well  for  interest  as  for 
instalments  of  principal  under  said  mortgage,  and  also  all 
sums  of  money  which  were  chargeable  against  defend ant? 
under  the  provision  in  that  behalf  in  said  mortgage  con- 
tained, for  premiums,  &c.,  by  said  plaintiffs  paid,  &c.,  in  or 
about  insuring  said  premises,  and  for  interest  thereon,  and 
said  plaintiffs  retained  a balance  of  said  insurance  moneys 
remaining  after  such  payments  and  satisfaction  to  them- 
selves of  such  several  and  respective  sums  aforesaid  amount- 
ing to  $2,200,  upon  trust  for  better  securing  to  themselves 
payment  of  all  sums  of  money  thereafter  accruing  due  for 
interest  and  instalments  of  principal  under  the  provision  in 
said  mortgage  mentioned,  and  as  such  subsequent  instal- 
ments of  principal  and  interest  by  said  mortgage  secured 
became  due,  said  plaintiffs  had  the  means  of  paying  and 
satisfying  themselves,  and  had  paid  and  satisfied  themselves 
out  of  such  trust  moneys  all  such  sums  of  money  as  had 
become  due  under  the  provisions  of  said  mortgage  since  the 
receipt  by  said  plaintiffs  of  said  $3,500  as  the  same  respec- 
tively became  due,  and  said  plaintiffs  had  still  in  their  hands 
of  such  trust  moneys  a large  sum,  to  wit,  amounting  to 
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■$1,400,  to  secure  to  them,  said  plaintiffs,  payment  of  future 
instalments  of  principal  and  interest  still  to  become  due  and 
payable  under  said  mortgage ; and  that  under  the  circum- 
stances therein  appearing  plaintiffs  had  precluded  and 
estopped  themselves  in  equity  from  asserting  in  a court  of 
law  a right  to  recover  from  defendant,  by  way  of  forfeiture, 
the  principal  sum  of  $4,400  by  said  mortgage  mentioned, 
or  any  other  sum  by  way  of  forfeiture  for  the  non-payment 
of  the  sum  of  money  in  said  declaration  alleged  to  have 
fallen  due  and  payable  under  said  mortgage  on  the  1st  of 
June,  A.D.  1868,  and  1st  of  April,  A.D.  1864,  and  defen- 
dant said  that  there  was  nothing  due  to  plaintiffs  under  said 
mortgage,  except  in  the  nature  of  a strict  forfeiture  at  law, 
from  asserting  a right  to  which  plaintiffs,  under  the  circum- 
stances appearing,  should  and  would  be  perpetually  re- 
strained in  a Court  of  Equity. 

Demurrer , 1.  That  said  plea  did  not  disclose  a case,  in 
which  a Court  of  Equity  would  grant  a perpetual,  unquali- 
fied and  unconditional  injunction;  but  at  most  only  a par- 
tial, conditional  and  temporary  one. 

2.  That  said  plea  shewed  that,  in  order  to  do  justice 
between  the  parties,  accounts  should  be  taken  which  a court 
of  law  could  not  take. 

8.  The  plea,  while  it  confessed  the  plaintiff’s  right  of 
action,  shewed  no  facts  which  were  sufficient  to  avoid  same 
either  at  law  or  in  equity. 

4.  That  the  amount  claimed  by  the  plaintiffs  was  not  due 
by  way  of  penalty  or  for  forfeiture,  in  the  sense  in  which  a 
Court  of  Equity  would  relieve  against  the  same. 

A.  Crooks , Q.C.,  for  the  demurrer,  cited  Flight  v.  Gray , 
3 C.  B.  N.  S.  820;  Phelps  v.  Pr  other o,  16  C.  B.  370; 
Wodeliouse  v.  Farehrother  5 E.  & B.  277 ; Knapp  v. 
Cameron , 6 Gr.  559 ; Con.  Stats.  U.  C.  ch.  12,  sec.  74 ; 
A tty.  Gen.  v.  Sillen , 10  Jur.  N.  S.  262,  393,  446 ; Cameron 
v.  McRae,  3 Gr.  311 ; Fisher  on  Mortgages,  539,  sec.  985 ; 
Sterne  v.  Beck,  32  L.  .J.  Ch.  682. 

J . Gwynne,  Q.C.,  contra,  cited  Hyde  v.  Graham,  8 Jur. 
N.  S.  1229  ; Knapp  v.  Cameron,  6 Gr.  559. 
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J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  plea  admits  that  if  default  was  made  in  payment  of 
the  principal  sum,  or  any  part  thereof,  or  of  the  interest,  or 
any  part  thereof,  then  that  the  whole  principal  sum  should 
forthwith  become  due  and  payable  to  the  plaintiffs,  at  their 
option.  It  admits  that  two  instalments  and  interest  had 
been  in  default,  and  thereby  that  the  whole  had  become 
due  before  this  action  was  commenced. 

It  then  alleges  that  the  plaintiffs  had  the  right  to  in- 
sure the  mortgaged  premises  for  $3,500,  for  the  better 
securing  the  payment  of  the  money,  and  that  they  did 
insure  for  this  sum ; that  a fire  occured  on  the  7th  day  of 
April,  1464,  whereby  the  premises  were  destroyed  ; and 
that  on  the  19th  day  of  May  following,  the  Royal  Insurance 
Company  paid  the  plaintiffs  the  sum  of  $3,500,  in  satisfac- 
tion and  payment  for  the  destruction  of  the  premises. 

It  further  alleges  that  out  of  this  money  the  plaintiffs 
paid  themselves  all  the  instalments  and  interest  then  due, 
and  reimbursed  themselves  in  the  money  advanced  for  the 
insurance  premium,  and  yet  had  in  their  hands  $1,400  in 
trust  to  secure  them  in  the  payment  of  any  future  instal- 
ments of  principal  and  interest  to  become  due  and  pay- 
able under  the  mortgage;  and  so,  the  defendant  says,  the 
plaintiffs  have  precluded  themselves  in  equity  from  assert- 
ing their  right  in  a court  of  law  to  recover  from  the 
defendant,  by  way  of  forfeiture,  the  principal  sum  of  $4,400 
mentioned  in  the  mortgage,  for  default  in  the  payment  of 
the  instalments  due  on  the  1st  day  of  June,  1863,  and  the 
1st  day  of  April,  1864  ; and  he  says  there  is  nothing  due  to 
the  plaintiffs  except  in  the  nature  of  a forfeiture,  from  the 
assertion  of  which  they  would  be  perpetually  restrained  in 
a court  of  equity. 

It  is  not  denied  that  this  plea  is  bad,  if,  from  the  circum- 
stances therein  appearing,  a court  of  equity  would  not 
restrain  the  plaintiffs  from  proceeding  by  a perpetual  injun- 
tion. 

The  plea  asserts  that  the  plaintiffs  have  precluded  them- 
selves in  equity  from  asserting  their  right  in  a court  of 
law  to  recover  from  the  defendant,  by  way  of  forfeiture, 
the  principal  sum  of  $4,400,  mentioned  in  the  mortgage. 
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for  default  in  the  payments  of  the  instalments  due  on  the 
1st  day  of  June,  1868,  and  the  1st  day  of  April,  1864.  The 
plaintiffs  do  not  claim  it  by  way  of  forfeiture  : they  say  the 
defendant  covenanted  that  if  lie  made  default  in  any  of  the 
instalments,  the  whole  became  due  at  their  option  : Sterne 
v.  Beck,  (32  L.  J.  Ch.  p.  682 ; Carton  v.  Kcnealy,  (12  M.  & 
W.  139);  Hunt  v.  York,  (4  Q.  B.  519);  Whitehead  v. 
Walker,  (9  M.  & W.  506).  We  have  been  referred  to  no 
case  in  equity,  where  that  court  has  relieved  from  a cove- 
nant of  this  kind.  There  is  no  assertion  that  the  plaintiffs 
waived  their  right  to  claim  the  whole,  or  that  they  elected 
to  receive  the  instalments  and  forego  their  right  to  insist 
upon  payment  of  it.  The  defendant  pleads  certain  facts 
which  may  be  evidence  of  the  plaintiff’s  election  to  waive 
their  right  to  claim  the  whole  sum,  but  no  facts  which 
shewed  this  election. 

We  fail  to  see  that  this  plea  discloses  such  an  equity  as 
would  entitle  the  defendant  to  an  injunction.  We,  there- 
fore, think  it  bad.  There  will  be  judgment  for  plaintiffs 
on  demurrer. 

Judgment  for  plaintiffs  on  demurrer.. 


Bond  v.  Bond. 

Arbitration  bond — Aivard — Direction  to  secure  amounts  awarded — Non-com- 
pliance— Eight  to  recover  for  instalments  not  yet  due — Omission  to  set  out 
in  declaration  invalid  portion  of  award — Variance. 

Defendant  became  bound  to  plaintiff  in  a penalty  to  abide  by  the  award 
of  arbitrators.  Tlie  arbitrators  awarded  $400  to  be  paid  by  defendant  to 
plaintiff  in  three  instalments,  the  two  last  to  be  secured  by  defendant 
upon  real  estate,  and  payable  at  a future  day.  Defendant  neither  paid 
the  first  instalment,  nor  secured  the  second  and  third  in  the  manner 

directed : 

Held , that  plaintiff  was  entitled  to  assess  his  damages  for  the  whole  three 
instalments,  although  the  time  fixed  for  the  payment  of  the  last  two 
had  not  elapsed. 

The  court  had  decided  that  one  portion  of  an  award  was  bad,  as  in  excess 
of  the  power  of  the  arbitrators,  but  had  pronounced  the  other  portion 
good.  Plaintiff  brought  his  action  for  non-compliance  with  the  latter, 
but  omitted  to  set  out  in  his  declaration  the  former : 

Held,  that,  as  the  omission  was  of  the  part  adjudged  to  be  bad,  the  vari- 
ance between  the  declaration  and  the  award  produced  at  the  trial  was 
immaterial ; but  that  even  if  a material  part  of  the  award  had  been 
omitted,  it  could  not  be  objected  to  under  the  plea  on  the  record  which 
was  simply  a denial  that  the  arbitrators  had  made  the  award  in  the 
declaration  mentioned  as  alleged. 
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The  pleadings  in  this  case,  as  they  formerly  stood,  are 
stated  at  length  in  15  U.  C.  C.  P.  613.  After  the  judgment 
of  the  court  was  pronounced,  they  were  amended  in  accord- 
ance with  the  judgment,  by  striking  out  all  that  portion  of 
the  award  which  related  to  the  conveyance  of  the  land. 

The  only  breaches  remaining  on  the  record  were  : 

1.  That  the  defendant  had  not  paid  the  $400,  but,  on  the 
contrary,  the  first  instalment  of  $183.35,  which  became  due 
on  the  15th  of  January,  1865,  remained  unpaid. 

2.  That  the  defendant  had  not  secured  to  the  plaintiff  the 
due  payment  of  the  second  and  third  instalments,  as  directed 
by  the  award. 

The  defendant  pleaded,  that  the  arbitrators  had  not  made 
the  award  in  the  declaration  mentioned,  as  therein  alleged- 

On  this  issue  was  joined. 

The  cause  was  tried  at  the  last  Fall  Assizes,  for  the 
County  of  Oxford,  before  Mr.  Justice  John  Wilson. 

The  plaintiff  claimed  the  amount  of  the  first  instalment, 
with  interest,  amounting  to  $140.10,  but  he  insisted  he  was 
entitled  to  all  three  instalments  ; the  first,  because  it  was 
past  due;  and  the  second  and  third,  because  their  payment 
had  not  been  secured  as  directed  by  the  award  ; and  if  so, 
his  total  claim  would  be  $408.76. 

The  defendant’s  counsel  objected,  that  the  award  was 
uncertain  and  not  final,  and  that  it  left  the  defendant  two 
alternative^ ; that  the  defendant  had  adopted  the  second 
alternative  by  paying  nothing,  but  it  had  not  been  declared 
on;  and  that,  as  the  whole  award  had  not  been  set  out, 
there  was  a variance  between  the  one  produced  and  the  one 
declared  on. 

The  damages  were  assessed  at  $406.76,  with  leave  to  the 
defendant  to  move  td  reduce  the  sum  to  $140.10,  or  to  enter 
a nonsuit,  or  a verdict  for  the  defendant. 

In  Michaelmas  Term  last,  I).  McMichael ' moved  and 
obtained  a rule  accordingly,  which  was  duly  enlarged  until 
the  present  term,  when 

A.  Crooks,  Q.  C.,  shewed  cause. — The  part  of  the  award 
which  has  not  been  set  out  in  the  declaration  is  not  material 
to  the  plaintiff’s  cause  of  action.  The  plaintiff  did  prove 
such  an  award  as  he  has  declared  upon,  and  that  is  all  he 
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was  called  upon  to  do  by  the  issue  : Fisher  v.  Pimbly , 11 
Ea.  188 ; Gisborne  v.  Hart,  5 M.  & W. ; Adcock , v. 
Wood,  6 Exch.  814 ; 1 W.  Saund.  826,  7 and  notes.  The 
part  omitted  was  void,  and  did  not  require  to  be  set  out, 
and  the  omission  of  it  did  not  make  a variance:  Gordon  v. 
Gordon,  1 Starkie  294 ; Trott  v.  Smith,  12  M.  & W.  688  ; 
North  Wakefield,  18  Q.  B.  '58 6;  Smith  v.  Scott,  6 C.  B. 
N.  S.  770. 

McMichael,  contra. — In  declaring  on  the  submission  the 
whole  award  must  be  set  out,  that  it  may  be  seen  whether 
a valid  award  has  been  made  or  not : the  authorities  all 
shew  this.  But  when  the  action  is  on  the  award,  only  so 
much  of  it  need  be  set  out  as  is  necessary  for  the  mainte- 
nance of  the  plaintiff’s  cause  of  action : McCallum  v. 
McKinnon,  15  U.  C.  C.  P.  561,  was  lately  decided  on  this 
p>oint. 

The  award  declared  on  is  not  the  award  produced : it 
varies  materially  from  it,  for  it  omits  all  mention  about  the 
land,  which,  by  the  submission,  was  to  have  been  expressly 
awarded  upon. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  judgment  of  the  court  in  this  case,  already  referred  to, 
sets  at  rest  the  question  as  to  the  plaintiff’s  right  to  main- 
tain an  action  for  the  $400,  or  so  much  of  it  as  he  may  be 
able  to  show  he  should  now  recover.  It  was  urged  then,  as 
it  is  now,  that  the  award  was  bad,  because  of  the  alterna- 
tive modes  of  performance  which  it  left  at  the  option  of  the 
defendant  to  adopt ; either  to  pay  the  $400,  or  to  convey  the 
land  ; but  the  court  was  of  opinion,  that,  as  the  direction  to 
convey  the  land  was  invalid,  the  other  alternative  to  pay 
the  money  was  the  only  operative  direction  which  remained, 
and  that  the  defendant  was  bound  to  perform  it. 

The  same  objections  now  taken  were  raised  on  the  former 
argument  and  were  also  disposed  of : we  have  only,  there- 
fore, to  confirm  the  judgment  which  was  before  gives  on 
these  points. 

In  this  manner  the  objection,  that  the  whole  award  has 
not  been  set  out,  is  also  removed ; for  if  the  part  which  has 
been  omitted  is  void,  it  can  have  no  effect,  and  there  could 
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have  been  no  possible  use  or  object  in  any  longer  referring 
to  it.  But  if  any  part  of  the  award  which  is  not  set  out 
be  material,  it  is  no  objection  upon  the  plea ; for  all  the 
plaintiff  has  to  do  to  sustain  the  issue  is,  to  prove  such  an 
award  as  he  has  set  out.  The  rule,  as  to  awards,  is  the 
same  as  it  is  with  other  instruments  in  this  respect.  If 
the  plaintiff  have  not  truly  or  fully  set  out  the  award,  this 
is  not  the  mode  of  raising  the  question. 

The  only  question  which  we  have  to  decide  is,  whether 
the  plaintiff  is  to  be  restricted  to  the  first  instalment  which 
is  overdue,  or  whether  he  is  not,  also,  entitled  to  recover  the 
other  two  instalments,  because  the  defendant  has  not  secured 
them  upon  the  defendant’s  land  as  directed  by  the  award. 

The  plaintiff  will  be  entitled,  under  any  circumstances, 
to  a judgment  of  the  full  amount  of  the  penalty,  to  stand  as 
security  for  the  second  and  third  instalments  as  they  res- 
pectively become  due,  if  it  should  be  held  he  is  not  entitled 
to  recover  the  amount  of  them  now. 

The  defendant  has  certainly  made  default  with  respect  to 
them,  for  he  has  not  secured  them. 

We  think  this  may  be  likened  to  the  case  of  a contract, 
on  goods  sold  and  delivered,  to  pay  for  the  same  by  bill ; in 
which  case  the  purchaser,  upon  refusal  to  give  the  bill,  may 
be  sued  on  the  special  agreement  before  the  time  of  credit 
has  expired,  and  be  compelled  to  pay  the  full  price  of  the 
goods  sold. 

The  defendant  cannot  complain  of  the  payment  by  such 
means  being  accelerated,  because  it  is  occasioned  by  his 
own  neglect. 

If  negotiable  bills  or  notes  had  been  directed  by  the 
award  to  be  given  by  the  defendant  for  the  amounts  of 
these  respective  instalments,  and  payable  at  the  times  when 
they  were  severally  to  fall  due,  it  would  have  been  precisely 
similar  to  the  case  of  goods  being  sold  upon  a credit,  to  be 
paid  for  by  bill ; and  that  a lien  or  charge  upon  land,  though 
not  transferable,  or  not  transferable  to  the  same  extent  as 
a bill  or  note,  has  been  directed  to  be  given  to  secure  these 
payments  instead  of  a note,  we  conceive  makes  no  difference 
in  principle. 
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It  may  be  very  important  to  the  plaintiff  that  he  should 
get  this  real  security  at  once,  and  we  cannot  tell  what  the 
damages  may  be  to  him  by  his  not  getting  it.  The  defen- 
dant may  make  away  with  the  land,  or  he  may  become  in- 
solvent, so  that  the  plaintiff’s  recourse  on  the  land  may 
become  hopeless,  and  his  debt  entirely  lost. 

It  is  not  necessary  to  say  that  the  whole  amount  claimed 
must  be  the  measure  of  damages  in  every  such  case  ; it  is 
sufficient  to  say  that  it  is  a measure  of  damages  which  is 
not  contrary  to  law,  and  which,  we  think,  to  be  not  unrea- 
sonable in  the  present  action. 

The  defendant’s  rule  will,  therefore,  be  discharged,  and 
the  postea  be  delivered  to  the  plaintiff  for  the  recovery  of 
damages,  as  assessed,  at  the  sum  of  $406.76. 

Rule  accordingly. 


Koster  v.  Holden. 

Agreement  for  sale  of  land — Encumbered  title — Tender  of  conueyance — Condi- 
tion precedent — Pleading. 

The  first  count  of  lithe  declaration  in  effect  stated  that  plaintiff,  being 
owner  of  certain  land  subject  to  two  mortgages,  of  which  defendant  at 
the  time  had  notice,  agreed  to  sell  same  to  defendant,  who,  on  his  part, 
agreed  to  buy,  for  $2,300,  of  which  $1,000  were  to  be  paid  down,  under 
a penalty  of  $300,  to  be  paid  on  19th  September  following  by  either,  in 
case  he  refused  to  carry  out  the  agreement.  Breach  : that  though  the 
19th  of  September  had  passed,  and  plaintiff  had  been  ready,  able  and 
willing  to  fulfil  his  part  of  the  agreement,  and  to  have  had  the  mort- 
gages discharged  prior  to  that  date,  if  defendant  had  paid  down  the 
$1,000,  yet  defendant  had  not  paid  down  the  $1,000,  &c. 

The  second  count  was  similar  to  the  first,  with  this  difference,  that  it 
etated  the  $1,000  were  to  be  paid  down  for  the  purpose  of  satisfying  the 
mortagees , and  it  further  averred  that  plaintiff  executed  a deed  before 
the  19th  of  September,  ready  to  be  delivered  to  defendant,  on  his  pay- 
ing the  $1,000,  to  be  applied  as  aforesaid,  and  otherwise  complying  with 
the  agreement  as  to  the  residue  of  the  purchase  money,  of  which  defen- 
dant had  notice  ; yet  the  defendant  did  not  accept  the  conveyance  or 
pay  the  $1,000,  &c. 

Held,  on  demurrer,  first  count  bad,  as  not  shewing  that  plaintiff  had 
made  or  tendered  any  conveyance  to  defendant  at  the  time  of  action 
brought,  at  which  time  defendant  was  not  obliged  to  pay  any  part  of 
the  purchase  money  without  getting  at  the  same  time  a good  title  to, 
and  conveyance  of  the  land  from,  plaintiff. 

Held,  also,  second  count  good,  as  disclosing  a breach  of  contract  by  defen- 
dant to  pay  down  $1,000  as  a condition  precedent  to  his  receiving  a con- 
veyance from  plaintiff,  for  which  plaintiff  was  entitled  to  maintain  an 
action  before  he  could  make  or  could  be  called  to  make  a good  title  to 
defendant. 

The  declaration  stated  that  before  and  at  the  time  of 
making  the  agreement,  the  plaintiff  was  the  owner  of  the 
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land  in  the  agreement  mentioned,  snbjeot  to  two  mortgages 
for  securing  the  payment  of  certain  sums  of  money,  which 
the  defendant,  at  the  time  of  making  the  agreement,  had 
notice  and  knowledge  of ; and  thereupon  the  following 
agreement  in  writing  was  made  between  the  parties : 

“ Uxbridge,  30th  May,  1865. 

“ I,  Sinclair  Holden,  agree  with  John  Koster  to  buy  100 
acres  of  land,  the  north  half  of  lot  No.  26,  in  the  first  con- 
cession of  Uxbridge,  for  the  sum  of  $2,300,  $1,000  to  be 
paid  down  ; and  if  any  party  would  flunk  out  of  the  bargain 
and  not  do  according  to  his  agreement,  that  he  must  pay 
^300  for  damages  to  the  other  party,  on  the  19th  of  Sep- 
tember, 1865.” 

The  agreement  was  signed  by  the  parties. 

The  plaintiff  then  averred,  that  “ flunk  out  ” meant  a 
neglect  or  refusal  to  carry  out  the  bargain;  and  that  although 
the  19th  day  of  September  had  passed  before  the  commence- 
ment of  the  suit,  and  the  plaintiff  had  been  at  all  times 
Teady,  able,  and  willing  to  carry  out  the  agreement  on  his 
part,  and  to  cause  the  mortgages  to  be  discharged  prior  to 
the  19th  of  September,  if  the  defendant  had  paid  down  the 
said  sum  according  to  his  agreement,  and  all  conditions  had 
been  fulfilled,  &c.;  yet  the  defendant  had  not  paid  the  $1,000> 
down  upon  the  making  of  the  agreement,  or  at  any  time 
thereafter,  but  neglected  and  refused  so  to  do,  and  wholly 
refused  to  perform  the  agreement  on  his  part ; whereby  the 
plaintiff  had  been  deprived  of  the  profits  of  the  sale,  and 
had  been  prevented  from  putting  in  a fall  crop  for  the  year 
1865  on  the  land,  and  from  cultivating  the  same  ; and  the 
defendant  had  not  paid  the  said  sum  of  $300. 

The  second  count  stated,  that  the  plaintiff  was  the  owner 
of  the  land,  subject  to  two  mortgages,  and  that  the  defen- 
dant, by  an  agreement  in  writing,  agreed  to  buy  the  land 
■of  the  plaintiff  for  $2,300;  $1,000  of  the  price  to  be  paid 
down  for  the  purpose  of  satisfying  the  mortgage  ; and  it 
either  party  broke  his  bargain,  the  one  in  default  was  to 
pay  the  other  $300  on  the  19th  of  September  thereafter. 
The  plaintiff  then  averred  his  readiness,  willingness,  and 
ability  to  complete  the  sale,  and,  on  payment  of  the  $1,000 
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to  satisfy  the  mortgages  and  to  make  a good  title  to  the 
defendant ; and  he  averred,  also,  that  he  had  executed  a 
deed  before  the  19th  of  September  ready  to  be  delivered  to 
the  defendant  on  his  paying  the  $1,000,  to  he  applied  as 
aforesaid,  and  otherwise  complying  with  the  agreement  as 
to  the  remainder  of  the  purchase  money,  of  which  the  de- 
fendant had  notice ; yet  the  defendant  had  not  accepted  the 
cenveyance,  nor  paid  the  $1,000  or  the  purchase  money,  or 
any  part  of  it,  but  neglected  and  refused  so  to  do. 

The  defendant  demurred  to  the  declaration,  because  it 
appeared  that  the  plaintiff  had  not  a good  title,  and  it  was 
not  alleged  that  the  defendant  had  agreed  to  waive  the  giving 
of  a good  title,  or  that  the  defendant  had  bought  subject  to 
any  incumbrance,  or  that  the  defendant  was  to  furnish  the 
money  for  the  purpose  of  clearing  off  encumbrances,  or  to 
advance  the  money  until  a good  title  was  made  to  him. 

D.  McMichael,  for  the  demurrer,  referred  to  the  following 
cases,  as  shewing  the  relative  rights  of  vendor  and  vendee  : 
Marsden  v.  Moore,  4 H.  & N.  550  ; Manby  v.  Cremonini , 6 
Exch.  808;  Morton  v.  Lamb,  7 T.  E,  125  ; Bugg  v.  Wood- 
ward, Cro.  Eliz.  188 ; Pontage  v.  Cole,  Wm.  Saund.  319 ; 
Tisdale  v.  Balias,  11  U.  C.  C.  P.  238 ; Doe  d.  Gray  v. 
Stanion,  1 M.  dr  W.  695;  Worthington  v.  Warrington,  5 C. 
B.  635. 

Robt.  A.  Harrison,  contra. — Incumbrances,  which  can  be 
discharged  out  of  the  purchase  money,  are  not  considered 
as  affecting  the  title,  but  as  matters  of  conveyance  only  : 
Townsend  v.  Champernown,  1 Y.  & J.  449  ; The  Attorney- 
General  v.  Cox,  3 H.  & L.  Ca.  240 ; Sugd.  Y.  & P.  11  Ed.  352.. 

The  second  count  is  at  all  events  sufficient ; for  it  alleges 
the  agreement  wras  that  the  $1,000  were  to  be  applied  in 
paying  off  the  incumbrances. 

If  it  should  be,  as  the  defendant  has  argued,  that  the 
$],000  were  not  agreed  to  be  so  applied,  the  count  is, 
nevertheless,  good  ; for  it  shews  what  may  be  considered 
an  understanding,  which  may  be  carried  into  effect  without 
altering  the  written  agreement : Alien  v.  Park,  4 M.  & W. 
140  ; Harris  v.  Ricketts,  4 fl.  & N.  1 ; Rogers  v.  Hadley,  9 
Jur.  N.  S.  898. 


384 


HILARY  TERM,  29  VIC.  1866. 


A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

I was  of  opinion,  on  first  reading  the  demurrer  hook,  that 
the  first  count  had  stated  the  meaning  of  the  agreement  to 
be,  that  the  defendant  was  to  buy  the  land  subject  to  the 
mortgages,  while  the  agreement  itself,  being  set  out  verba- 
tim, shewed  an  agreement  simply  to  buy  the  land  from  the 
plaintiff,  and  which  did  not,  therefore,  mean  that  the  defen- 
dant was  to  have  bought  subject  to  the  mortgages.:  Forster  v. 
Hoggart,  (15  Q.  B.  155) ; Deverell  v.  Lord  Bolton,  (18  Ves. 
505) ; Hughes  v.  Parker,  (8  M.  & W.  244.) 

But  the  first  count  does  not  allege  this,  but  merely  that 
the  plaintiff  was  the  owner  of  the  land,  which  was  subject 
to  two  mortgages,  and  that  the  defendant  agreed  to  buy 
the  land. 

I think  the  agreement  as  set  out  in  this  count,  which  is 
signed  by  both  parties,  shews  sufficiently  that  the  plaintiff 
was  to  sell,  as  well  as  that  the  defendant  was  to  buy, 
although  this  point  was  not  raised  on  the  argument : Pord- 
age  v.  Cole,  (1  Saund.  319)  ; Lloyd  v.  Say,  (10  Mod.  40.) 

The  agreement  which  is  set  out,  showing  that  the  defen- 
dant was  to  buy  the  land,  means  [prima  facie,  at  any  rate] 
that  the  plaintiff  was  to  convey  to  him  the  fee  simple  interest 
in  it : Hughes  v.  Parker,  (8  M.  & W.  244.) 

Whether,  if  it  were  necessary,  the  plaintiff  could  aver 
that  a different  estate  was  in  fact  contracted  for,  we  need 
not  say,  because  the  plaintiff  does  not  profess  he  has  the 
right  to  put  off  on  the  defendant  any  other  than  a fee  sim- 
ple title.  Perhaps,  such  an  averment  could  be  made  ; and 
the  evidence  to  support  the  plea  of  liberum  tenementum  might 
show  how  such  an  avernment  could  be  sustained.  See  also 
Worthington  v.  Warrington , (5  C.  B.  635) ; and  Harris  v. 
Beavan;  (4  Bing,  646). 

It  clearly  appears  here  that  the  plaintiff  had  not  the 
absolute  interest  in  fee  simple  in  this  land  ; but  what  his 
interest  really  was  does  not  appear,  for  it  is  not  shewn  what 
estates  had  been  conveyed  to  the  mortgagees.  He  may 
therefore,  have  had  some  legal  interest  beside  his  equity  of 
redemption  : Moore  v.  The  Earl  of  Plymouth , (3  B.  & A. 
66).  The  defendant  has  demurred  to  the  declaration, 
because  it  appears  the  plaintiff  had  not  the  title  which 
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lie  engaged  to  sell  to  the  defendant  ; hut  the  plaintiff 
does  not  assert  that  he  has  the  fee  simple  in  himself ; he 
only  engages  that  he  will  transfer  the  fee  simple  to  the 
defendant ; and  if  he  do  this  when  he  is  called  upon,  it  will 
be  quite  sufficient : Thompson  v.  Miles,  (1  Esp.  184) ; or,  if 
he  do  it  by  others,  it  will  equally  answer.  In  Marsden  v. 
Moore,  (4  H.  &.  N.  500),  which  was  an  action  by  vendor 
against  vendee,  the  defendant  pleaded  that  the  plaintiff  was 
not  ready  and  willing  to  convey.  The  question  was, 
whether  the  plaintiff  could  insist  on  getting  the  purchase 
money  before  he  had  conveyed  or  offered  to  convey  the 
property  to  the  defendant ; and  the  court,  upon  the  circum- 
stances of  the  case,  decided  he  could  not ; hut  in  the  course 
of  the  argument,  Bramwell  and  Martin,  B.B.,  seemed  to  be 
of  opinion,  that  if  the  plaintiff  only  had  a trust  estate  or  an 
equity  of  redemption,  and  the  trustee  or  mortgagee  were 
ready  to  convey,  that  that  would  he  a sufficient  performance 
of  the  plaintiff’s  engagement  to  convey  ; and  when  the 
defendant’s  counsel  said,  that  if  the  plaintiff  had  not  a title 
he  must  show  that  some  one  else  has,  Bramwell,  B.,  an- 
swered, “ Surely  that  is  not  so  ; the  plaintiff  does  not 
bargain  for  his  own  title,  but  that  he  will  give  a title  to  the 
defendant.”  And  in  Forster  v.  Hogg  art,  before  mentioned, 
where  the  plaintiff  had  procured  the  other  necessary  parties 
to  join,  Mr.  Justice  Patteson  was  of  opinion  that  the  plain- 
tiff had  then  shown  he  could  convey  a good  title. 

Now,  the  plaintiff  does  show  that  he  has  the  fee  simple 
Potentially  vested  in  him ; for  the  mortgages  upon  his  land 
are  no  impeachment  in  the  way  of  the  title  : they  are  con- 
sidered to  be  simply  matters  of  conveyance,  to  be  removed 
when  the  deed  transferring  the  property  to  the  defendant  is 
executed,  and  in  which  deed  the  mortgagees,  as  necessary 
parties,  would  be  and  can  be  compelled  to  join  : Townsend 
v.  Champernoivn,  (1  Y.  & J.  449) ; Seward  v.  Willock,  (5 
East.  198).  It  is  of  no  consequence  either,  that  the  mort- 
gage money  exceeds  the  whole  amount  of  the  purchase 
money : Sugd.  Y.  & P.  14  ed.,  425. 

In  an  action  between  vendor  and  vendee,  the  courts  of 
law  will  consider  equitable,  as  well  as  legal  objections  to 
the  title  : Maherley  v.  Rubins,  (5  Taunt.  625)  ; and  will 
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consider  a good  title  can  be  made,  if  it  appear  to  be  such  a 
title  as  the  Court  of  Chancery  will  adopt  and  direct  to  be 
specifically  performed,  or  such  a title  as  will  support  an 
action  of  ejectment : Simmons  v.  Heseltine,  (5  C.  B.  N.  S. 
544);  Stevens  v.  Austen,  (7  Jur.  N.  S.  873);  for  the  courts 
of  law  are  bound  to  take  judicial  notice  of  the  law  as  it  is 
administered  in  the  courts  of  equity  of  the  country:  Sims 
v.  Marry  at,  (17  Q.  B.  288,  292).  We  are,  therefore,  of 
opinion  the  plaintiff  might  make  a good  title. 

The  only  other  question  we  havp  to  consider  is,  whether 
the  plaintiff  can  or  cannot  maintain  his  action,  without  first 
making  or  tendering  a conveyance  to  the  defendant,  or,  in 
other  words,  whether  the  engagements  of  the  respective 
parties  are  dependent  or  independent  of  each  other. 

This  question,  however,  does  not  apply  to  the  second 
count,  because  the  plaintiff  has  alleged  in  that  count,  that 
the  defendant  was  to  have  paid  the  $1,000  down  to  enable 
the  plaintiff  to  pay  off  the  mortgages,  and  that  the  defen- 
dant did  not  pay  it ; and  as  the  plaintiff  was  ready  and 
willing  to  execute  a deed  and  to  satisfy  the  mortgages  upon 
payment  of  this  money,  we  think  this  shows  a breach  of 
contract  by  the  defendant ; lor  to  the  extent  of  this  pay- 
ment the  plaintiff  was  entitled  to  maintain  an  action  for  it, 
before  he  could  make,  or  could  be  called  upon  to  make  a 
good  title  to  the  defendant.  The  first  instalment,  therefox^e, 
and  the  conveyance  were  not  concurrent  acts,  because  the 
payment  had  necessarily  to  precede  the  making  of  the  con- 
veyance. 

We  think,  therefore,  that  the  judgment  should  be  in 
favour  of  the  plaintiff  upon  the  second  count. 

But  this  does  not  dispose  of  the  first  count ; and  the 
question  is,  whether  the  plaintiff  can  recover  for  any  default 
or  alleged  default  of  the  defendant  in  not  paying  the  pur- 
chase money,  or  any  part  of  it,  when  he  has  not  discharged 
the  mortgages,  and,  therefore,  has  not  conveyed  and  could 
not  convey  a good  title  to  the  defendant. 

The  meaning  of  this  first  count  is,  as  before  stated,  that 
the  plaintiff  was  to  convey  the  land  in  fee  simple  to  the 
defendant,  and  the  defendant’s  agreement  was,  that  he 
would  pay  the  $1,000  down,  (but  it  is  not  said  for  what 
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purpose)  and  the  remaining  $1,800  at  some  future  time ; 
but  at  what  precise  time  does  not  appear , probably,  by  the 
19th  day  of  September  at  any  rate,  which  was  the  day 
fixed  for  the  payment  of  the  $300,  in  case  of  either  of  the 
parties  breaking  his  bargain. 

As  no  day  had  been  fixed  for  payment  of  the  $1,300,  and 
none  for  the  making  of  the  deed,  it  probably  could  not  be 
contended,  consistently  with  the  rules  laid  down  in  Pordage 
v.  Cole,  and  which  have  been  followed  as  the  proper  rules 
in  cases  of  the  kind  ever  since  that  time,  that  either  that 
sum  could  be  enforced  by  the  plaintiff,  or  the  deed  be  en- 
forced by  the  defendant,  without  the  one  who  claimed  to 
recover  having  first  performed  or  offered  to  perform  that 
part  of  the  agreement,  which  was  binding  upon  him. 

There  would  seem  to  be  no  doubt,  that,  as  to  this  sum 
and  the  conveyance,  the  acts  were  concurrent,  and  the 
engagements  dependent ; that  each  party  looked  to  perform- 
ance by,  and  not  to  any  mere  personal  remedy,  against  the 
other,  as  the  consideration  for  their  respective  promises,  and 
as  the  meaning,  nature  and  effect  of  the  agreement,  which 
they  had  entered  into  : Manby  v.  Cremonini,  (6  Exch.  808). 

We  have  no  difficulty  in  so  reading  the  agreement  as  to 
the  sum  of  $1,300  ; but  the  question  is,  whether  this  is  its 
meaning  and  effect,  also,  as  to  the  $1,000. 

This  sum  was  to  have  been  paid  down ; that  is,  upon  the 
execution  of  the  contract,  and  it  was  not  so  paid ; and  per- 
haps the  plaintiff  might  have  brought  his  action  imme- 
diately after  the  delivery  of  the  contract  for  non  payment 
of  this  sum,  and  have  been  held  entitled  to  recover  it,  upon 
showing  that  no  failure  whatever  had  then  attached  to 
himself ; but  not  having  brought  his  action  then,  nor  until 
long  after  the  19th  of  September,  1865,  by  which  time  the 
whole  transaction  was  to  have  been  completed,  can  it  now 
be  shown  by  the  defendant  that  there  has  been  a failure  of 
consideration  by  the  non  conveyance  of  the  land,  or  by  the 
want  of  tender  of  the  conveyance,  so  as  to  preclude  the 
plaintiff  from  recovering  the  money  ? 

It  certainly  was  of  no  consequence  to  the  defendant  how 
the  plaintiff  procured  the  mortgages  to  be  discharged,  as 
that  was  the  plaintiff’s  own  business : the  defendant  had 
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nothing  to  do  with  it ; nor  had  he  engaged  to  advance  the 
$1000  for  that  purpose.  The  plaintiff  might  have  bargained 
for  this  deposit,  with  the  object  of  discharging  the  mort- 
gages, hut  he  did  not  do  it. 

There  are  many  cases  hearing  upon  this  question. 

In  Spiller  v.  Westlake,  (2  B.  & Ad.  155),  the  agreement 
was  dated  the  5th  of  September,  1829,  and  it  was  provided, 
that,  in  consideration  of  £200  to  the  plaintiff  then  paid,  or 
secured  to  be  paid,  by  the  defendant,  and  of  the  further 
sum  of  £1,140  to  be  paid  to  the  plaintiff  by  the  defendant, 
on  the  2nd  of  February  then  next,  the  plaintiff  promised  to 
convey  to  the  defendant  an  estate  subject  to  two  mortgages 
therein  mentioned,  in  consideration  whereof  the  defendant 
agreed  to  pay  to  the  plaintiff,  on  the  making  of  the  convey- 
ance, the  sum  of  £1,140,  which  sum,  with  the  £200  that 
day  paid,  or  secured  to  be  paid,  was  the  full  consideration 
for  the  estate. 

The  defendant  gave  his  promissory  note  for  the  £200, 
dated  on  the  date  of  the  agreement,  and  it  was  payable  on 
the  2nd  of  February,  when  the  remaining  sum  of  £1,140 
was  to  have  been  paid. 

The  action  was  brought  on  the  note.  The  plaintiff  had 
not  conveyed  the  land  on  the  2nd  of  Februrary,  in  conse- 
quence of  a dispute  with  the  mortgagee ; and  the  defendant 
contended  he  was  not  bound  to  pay  the  note,  as  it  was  given 
in  consideration  of  the  plaintiff  making  the  conveyance, 
which  he  had  not  done. 

Lord  Tenderden,  C.  J.,  said  : — “ The  vendee  has,  by  a 
district  instrument,  agreed  to  pay  part  of  the  purchase 
money  on  the  2nd  of  February.  I can  see  no  reason  why 
he  did  this,  unless  it  was  that  he  should  pay  the  money  on 
that  day  at  all  events.*' 

Parke,  J.,  said : — “ I incline  to  think  the  defence  would 
have  been  maintainable,  if  the  circumstances  haa  been  such 
that  the  defendant,  having  paid  the  £200  as  a deposit, 
would  have  been  entitled  to  recover  it  back;  but  it  is  per- 
fectly clear  he  could  not  have  been  so  entitled,  as  long  as 
the  contract  remained  open.  Now,  here  the  contract  re- 
mained open  at  the  time  when  the  action  was  commenced  ; 
for  the  plaintiff  agreed  only  to  convey  the  estate  subject  to 
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the  two  mortgages ; they  were  never  bound  to  convey  the 
legal  estate  to  the  defendant,  but  merely  the  equity  of 
redemption,  and  that  they  never  hadrefusesd  to  convey.” 

In  Wilson  v.  Wilson , (14  C.  B,  616),  by  an  agreement, 
dated  the  2nd  of  September,  1853,  the  defendant  was  to  pay 
£50  down,  and  £1,150  on  the  22nd  of  September  instant,  as 
the  price  of  land,  to  be  conveyed  to  him  on  the  22nd  of 
September,  He  paid  £5  in  cash,  and  gave  his  I.  0,  U.  for 
£45,  the  residue  of  the  deposit.  In  an  action  to  recover  it, 
Jervis,  C.  J.,  said: — 

“ The  plaintiff,  not  being  in  a condition  to  make  a good 
title,  he  was  not  entitled  to  receive  the  deposit.  If,  there- 
fore, the  plaintiffs  were  to  recover  the  £45,  the  defendant 
might  commence  an  action  to-morrow  to  recover  it  back 
again,  as  upon  a failure  of  consideration,  which  would  be 
objectionable  on  the  ground  of  circuity  of  action.”  See 
also,  in  addition  to  the  cases  cited  on  the  argument,  the 
cases  of  Mattock  v.  Kinglake , (10  A.  & E.  56);  Wilkes  v. 
Smith , (10  M.  & W.  355)  ; Yates  v.  Gardiner , (20  L.  J. 
Exch.  327) ; The  Thames  Haven  Docks  dc  R.  Co.  v.  Bryme r, 
5 Exch  696), — which  have  some  application  to  the  question. 

As  at  the  time  this  action  was  commenced  the  contract 
was  no  longer  open,  but  the  plaintiff  was  then  in  default,  or, 
what  is  quite  sufficient  for  this  case,  as  he  could  not  at  that 
time  insist  upon  getting  the  $1,000,  and  certainly  not  the 
remainder  of  the  money,  without  making  or  tendering  a 
conveyance  to  the  defendant  at  the  same  time,  he  is  not  in 
a position  to  recover  from  the  defendant,  without  shewing 
due  performence  or  readiness  to  perform  on  his  part ; for 
the  acts  had  then  become  dependent  in  toto,  one  upon  the 
other,  and  it  wras  no  longer  open  to  the  plaintiff  to  claim 
any  portion  of  the  money  as  upon  an  independent  contract. 

If  the  defendant  had  paid  the  $1,000  down  at  the  time  of 
the  contract,  he  could  have  recovered  it  back  again,  upon 
shewing  a tender  by  him  of  the  remaining  $1,300  and  the 
refusal  or  inability  of  the  plaintiff  to  make  a good  title,  by 
reason  of  the  failure  of  consideration  for  the  payment  he 
had  made ; and  if  he  had  given  a note  for  the  sum  of  $1,000, 
he  could  have  resisted  the  payment  of  the  note,  after  the 
time  for  performance  by  the  plaintiff  had  gone  by,  unless 
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the  plaintiff  had  done  and  shewn  the  same  acts  as  if  he  had 
been  suing  for  the  $1,300.  We  think,  therefore,  the  first 
count  is  objectionable,  because  at  the  time  the  action  was 
commenced,  the  plaintiff  has  not  shewn  in  that  count  that 
he  had  made  or  tendered  any  conveyances  to  the  defendant, 
and  at  that  time  the  defendant  was  not  obliged  to  pay  any 
part  of  the  purchase  money  without  getting  at  the  same 
time  a good  title  to  and  conveyance  of  the  land  from  the 
plaintiff. 

It  was,  then,  wrongful  and  idle  to  recover  it  from  the 
defendant,  because  the  consideration  had  then  failed  for  the 
defendant’s  promise,  and  the  defendant,  if  he  had  paid  it, 
would  have  been  entitled  to  have  recovered  it  back  again  ; 
and,  therefore,  he  was  entitled  to  resist  its  payment,  so  as 
to  avoid  the  needless  circuity  of  action  which  all  this  litiga- 
tion would  have  occasioned. 

We  think  judgment  must  be  given  for  the  defendant  on 
demurrer  to  the  first  count,  and  for  the  plaintiff  on  the 
demurrer  to  the  second  count. 

Judgment  accordingly. 


The  Queen  v.  John  Hamilton,  the  elder,  James 
Hamilton  and  Hugh  Hamilton. 

Conviction  for  murder — Application  for  new  trial  refused — Discrepancies 
betiveen  evidence  of  witness  at  inquest  and  trial — Proof  of  depositions — 
Date  in  indictment — Discovery  of  new  evidence — Additional  aflidaivts,  dbc. 

The  prisoner,  having  been  indicted  with  two  others  acquitted,  was  con- 
victed of  the  murder  of  one  H,  whose  body  was  found  in  a field  adjoin- 
ing the  railway  on  Monday,  the  10th  April,  apparently  about  three  days 
after  death,  which  had  clearly  been  caused  by  violence.  One  M.,  the 
chief  witness  for  the  Crown,  swore  that  on  the  Friday  night  previously, 
he  heard  cries  in  this  field,  a quarter  of  a mile  from  ..his  house,  and  that 
not  long  afterwards  he  saw  three  persons  walk  quickly  past  his  house, 
from  that  direction,  whom  he  recognized  as  the  prisoner  and  two  of  his 
sons.  He  also  stated  that  on  the  following  morning  he  saw  the  prison- 
er walking  along  the  railway  and  stopping  near  where  the  body  was 
afterwards  found,  his  manner  being  strange  and  excited.  At  the  Coro- 
ner’s inquest,  held  six  months  before,  this  witness  had  declared  himself 
unable  to  identify  the  persons  seen  by  him,  and  had  not  mentioned 
seeing  the  prisoner  on  Saturday.  On  motion  for  a new  trial,  on  the 
ground,  among  others,  -of  surprise  at  these  discrepancies,  the  court  re- 
fused to  interfere. 

At  the  trial,  the  prisoner’s  counsel  proposed  to  prove  by  this  witness  his 
own  deposition  at  the  inquest,  and  to  shew  by  other  witnesses  that  it 
contained  a true  statement  of  his  evidence,  although  the  witness  alleged 
it  to  be  incorrect.  The  learned  judge  ruled  that  the  coroner  must  be 
called  to  prove  the  depositions.  He  was  afterwards  called  to  prove 
them,  and  the  evidence  before  offered  was  not  again  tendered : 
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Semble,  That  the  ruling  as  to  proof  of  the  depositions  was  right,  they 
having  been  taken  before  a Coroner  ; but  Held,  that  the  point  became 
immaterial  when  they  were  afterwards  proved  in  accordance  with  it ; 
and  that  it  must  be  assumed  that  it  was  not  intended  to  abduce  the 
other  evidence. 

The  object  of  taking  deposition  is  not  to  afford  information  to  the  prison- 
er, but  to  secure  the  testimony. 

affidavits  filed  on  moving  for  a new  trial,  it  was  alleged  that  this  wit- 
ness stated  at  the  inquest,  as  the  reason  of  his  being  unable  to  identify 
the  persons,  that  the  night  was  dark  and  a wood  pile  intervened  : Held, 
that  this  formed  no  ground  for  interference,  for  if  true,  the  prisoner 
must  have  heard  the  statement  made,  so  that  it  was  no  new  evidence  ; 
and  as  neither  the  witness  nor  the  coroner  was  examined  as  to  such 
statement  at  the  trial,  the  proper  foundation  for  evidence  of  it  had  not 
been  laid. 

The  indictment  alleged  the  murder  to  have  taken  place  on  the  6th,  while 
the  evidence  both  at  the  trial  and  the  Coroner’s  inquest  pointed  to  the 
7th,  and  it  was  stated  in  affidavits  that  the  prisoner  had  thus  been  mis- 
led in  directing  his  evidence  of  an  alibi  more  particularly  to  the  wrong 
day  : Held,  no  ground  of  surprise. 

Held,  also,  that  a new  trial  could  not  be  granted  on  affidavits  of  the  two 
prisoners  acquitted,  for  they  might  have  severed  in  their  challenges  and 
been  called  for  the  other. 

The  court  on  the  return  of  the  rule  refused  to  receive  new  affidavits, 
stating  that  tne  deceased  had  been  seen  alive  after  the  date  of  the  al- 
leged murder,  and  thus  setting  up  an  entirely  new  case. 

The  discovery  of  evidence  to  impeach  the  testimony  of  a witness  exam- 
ined at  the  trial  is  no  ground  for  a new  trial. 

The  prisoner  was  indicted  for  the  murder  of  George  Wel- 
lington Hatton,  on  the  Oth  April,  1865,  at  the  Township  of 
Blanshard,  in  the  County  of  Perth. 

The  case  was  tried  before  the  Hon.  Mr.  Justice  John 
Wilson,  at  the  Fall  Assizes  for  the  County  of  Perth,  held 
at  Stratford,  in  the  month  of  October  last,  when  a verdict 
was  rendered  against  John  Hamilton,  the  elder,  of  guilty, 
and  for  James  Hamilton  and  Hugh  Hamilton  of  Not  Guilty. 

The  case  made  out  at  the  trial,  on  the  part  of  the  Crown, 
was  to  the  following  effect : That  Hatton  left  his  father’s 
place,  in  the  Township  of  Blanshard,  on  Monday,  25th 
March,  1865,  probably  in  company  with  one  Kelsey.  It 
was  supposed  his  object  was  to  take  Kelsey  to  the  United 
States  army,  for  the  purpose  of  obtaining  the  bounty  for 
him  as  a substitute  for  some  other  person,  and  by  these 
means  procure  money  for  himself.  This  Kelsey  was  a 
relative  of  the  Hamiltons  and  a friend  of  one  Mahaffrey. 
Kelsey  did  not  return  to  that  part  of  the  country.  On 
Tuesday,  the  4th  April,  the  elder  Hamilton,  when  under 
the  influence  of  liquor  at  a tavern,  asked  Mahaffy  if  Hatton 
was  at  home,  and  said  that  if  he  thought  Hatton  had  sold 
Kelsey  he  would  lie  in  wait  for  him  and  kill  him.  The 
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elder  Hamilton  had  also  said  to  Mahaffey  that  Hatton  had 
given  him  a sore  beating  and  he  would  kill  him  for  it  yet. 
Prisoner  and  Hatton  were  not  on  good  terms.  James  and 
Hugh  also  said,  in  speaking  of  Kelsey,  that  if  he  did  not 
come  back,  they  would  have  revenge  or  satisfaction. 

On  the  Sunday  before  the  body  was  found  James  Hamil- 
ton, in  reply  to  a statement  that  Hatton  had  been  expected 
home  on  Friday,  said  he  would  never  come  home  alive. 
When  asked  why  he  thought  so,  he  said  that  Allan  Warner 
would  have  him  sold.  When,  in  reply,  it  was  stated  that 
Hatton  was  not  such  a fool  as  to  let  Warner  sell  him,  he 
said  he  should  never  come  home  alive  anyhow. 

It  was  proven  that  the  elder  Hamilton  had  said,  after  the 
quarrel  with  Hatton,  that  he  would  have  satisfaction  or  re- 
venge, if  it  were  twenty  years.  At  another  time  Warner 
the  witness,  said  he  did  not  wish  to  sit  so  near  a murder- 
er, when  Hamilton  replied  he  was  not  a murderer,  but 
could  find  who  did  it. 

It  was  also  proven,  that  three  weeks  or  a month  before 
the  11th  of  April,  James  Hamilton  was  looking  for  Hatton 
He  said  he  was-  going  to  take  the  law  against  him  for  sell 
ing  Kelsey. 

Hatton  was  last  seen  alive  about  5 o’clock  in  the  after 
noon  of  Wednesday,  the  5th  day  of  April,  at  Oliver’s  in  the 
Township  of  Downie.  He  wanted  to  see  if  Allan  Warner 
was  there  : he  wanted  to  see  him  that  evening.  He  left  to 
go  to  the  Station  at  St.  Mary’s,  to  take  the  train  to  Lucan, 
to  see  him  there  that  night : and,  if  he  could  not  find  him, 
he  would  go  towards  home.  He  said  he  did  not  like  to  be 
seen  at  the  station  by  daylight,  as  he  was  accused  of  crimp- 
ing, and  might  be  taken  up.  The  place  (Oliver’s)  was  four 
miles  from  St.  Mary’s.  He  at  that  time  had  a four-barrel- 
led  pistol  with  him.  On  Friday,  the  7th  day  of  April,  the 
prisoner,  John  Hamilton  had  been  in  St.  Mary’s.  One  Catton 
Willis,  a neighbor  of  his,  brought  some  lime  for  him  to  his 
(Willis’)  house.  Hamilton  also  rode  with  Willis  and  took 
tea  at  his  house.  Willis  overtook  him  on  the  road  and 
brought  him  to  liis  (Willis’)  house ; he  left  for  home  about 
sundown  (8  o'clock.)  James  Hamilton,  Hugh  Hamilton,  and 
John  Hamilton,  the  younger,  came  to  Willis’  house.  Hamil- 
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ton’s  house  was  about  a half  a mile  from  Willis’s.  He 
thought  they  came  for  the  bag  of  lime.  They  sat  a while 
and  were  about  to  leave,  when  he  asked  if  they  were  going  to 
take  the  lime.  They  took  the  lime  and  asked  Mahaffey  to  go 
out  with  them,  but  he  did  not  go.  One  of  them  came  back 
and  asked  him  again  to  go  out : he  declined,  saying  that 
his  boots  were  off,  and  that  he  was  going  to  bed.  They  left 
about  nine  o’clock. 

About  ten  o’clock  on  the  same  Friday  evening,  Alexander 
Mitchell  (who  lived  about  a mile  and  a half  east  of  Caton 
Willis’)  heard  three  or  four  shouts  of  “Heigh  !”  “Heigh!!’5 
“Murder!!!” — the  last  word  not  very  plain.  The  noise 
came  from  the  direction  of  his  brother  John’s  fall  wheat, 
about  100  rods  off,  as  if  some  one  was  choking  or  being 
choked.  He  was  standing  between  his  house  and  stable 
when  he  heard  the  noise.  It  was  a bright  moonlight  night. 
When  he  went  into  the  house  he  mentioned  the  fact  to  his 
brother  William  and  others  in  the  house.  About  forty 
minutes  after  that  he  was  in  his  stable  again,  and  as  he 
returned  saw  three  or  four  men  coming  along  the  railway : 
they  turned  up  the  Concession  line  towards  Hamilton’s  : he 
recognized  them  as  John  Hamilton  and  his  two  sons.  The 
next  day,  Saturday,  between  7 and  11  a.m.,  he  saw  the  elder 
Hamilton:  he  looked  into  the  field  of  John  Eea,  near  the 
Eailway  and  adjoining  John  Mitchell’s  farm  : he  thenlooked 
all  around  (the  witness  was  ploughing),  made  a step  or  two 
towards  the  field,  turned  back  and  went  away  towards  St. 
Mary’s  without  turning  round : when  going  there  he  was 
looking  round  for  80  or  90  rods. 

On  the  evening  of  Monday,  the  10th  of  April,  a little 
before  sundown,  the  body  was  found  on  James  Eea’s  farm 
within  six  or  seven  rods  of  the  Eailway  and  adjoining  John 
Mitchell’s  wheat  field.  The  face  was  much  brused  and  the 
skull  fractured  in  several  places : the  boots  and  one  sock 
were  off.  One  of  the  physicians  who  saw  the  body 
next  day  thought  he  had  not  been  dead  more  than  four 
days:  the  other  thought  he  had  been  dead  three  days# 
In  the  adjoining  field  of  John  Mitchell,  in  a place  where 
the  ground  was  low  and  soft,  there  were  marks  of  a 
struggle,  and  the  boots  of  the  deceased  and  his  cap  were 
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found  near  this  place.  There  were  several  pieces  of  money, 
silver  and  copper,  lying  about ; a large  and  a small  stone? 
both  having  blood  on  them;  one  having  an  American  paper 
five-cent  piece  sticking  to  it.  The  ground  seemed  much 
tramped  around.  From  the  railway  to  this  place  there  were 
marks  of  the  tracks  of  three  or  four  men,  as  if  one  had  been 
running  and  the  others  pursuing  had  caught  him.  One  track 
was  large,  and  the  other  answered  the  boots  of  the  deceased 
man,  and  had  the  marks  of  the  shoe  plate.  There  were  no 
foot  marks  that  could  be  traced  from  the  place  where  the 
scuffle  took  place  to  where  the  body  was  found.  The  wounds 
on  the  head,  which  were  the  only  ones,  were  such  as  could 
have  been  inflicted  by  one  of  the  stones  found  where  the 
struggle  took  place;  and  the  stones  were  also  stained  with 
blood.  On  Friday  forenoon  the  witness  passed  over  the 
place  where  the  marks  of  the  struggle  wTere,  and  there  were 
no  such  indications  then,  nor  did  he  see  the  body,  though 
he  was  within  a yard  of  the  place  where  it  was  found.  Not 
far  from  the  place  where  the  tracks  diverged  from  the  Rail- 
way a seat  had  been  made  against  a stump  with  pieces  of 
bark  and  a sliver  of  wood.  The  witness  thought  he  saw 
marks  upon  the  grass  as  if  some  one  had  been  sitting  upon 
it,  and  footprints  on  the  watercourse : there  were  also  tracks 
from  the  stump  where  the  seat  was.  An  axe-handle  was 
picked  up  soon  after  the  inquest  and  before  the  16tli  April, 
15  or  20  rods  nearer  the  Concession  line  from  where  the 
parties  went  over  the  fence : it  was  on  the  west  side  of  the 
Railway.  This  axe  handle  had  been  dropped,  two  or  three 
weeks  before  the  murder,  in  Hamilton’s  yard,  as  the  person 
in  whose  possession  it  was,  was  going  into  his  house. 

The  witness,  Alexander  Mitchell,  who  indentified  the  pri- 
soner, on  cross-examination  said,  that  the  deposition  read  to 
him  as  his,  taken  before  the  Corner,  was  not  right : he  did 
not  say  who  it  was  then,  for  he  was  not  sure  of  the  night. 
He  was  more  positive  then  than  at  the  inquest : was  sure 
he  saw  old  Hamilton  in  a grey  coat.  He  thought  they  had 
been  doing  wrong.  They  were  fiften  rods  off  when  he  saw 
them,  but  they  came  within  three  rods.  He  could  not  give 
any  reason  why  he  was  sure  it  was  Hamilton  the  elder.  He 
had  had  more  time  to  consider.  He  did  not  mention  at  the 
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inquest  having  seen  old  Hamilton  on  the  Saturday  between 
7 and  11  o’clock. 

On  behalf  of  the  prisoner,  a witness  was  called  to 
prove  the  depositions  of  Alexander  Mitchell  before  the 
Coroner.  Mitchell  himself  was  sworn  and  stated,  that  he  had 
signed  the  deposition ; that  the  coroner  corrected  some  things 
he  suggested,  but  it  was  not  then  corret : there  were  things 
said  at  the  inquest  which  were  not  taken  down.  Mr.  Har- 
rison, counsel  for  the  prisoners,  proposed  to  prove  the  depo- 
sition of  the  witness  by  asking  him  if  the  signature  was  his, 
which  the  learned  Judge  permitted.  He  assumed  that  this 
proved  the  deposition : the  learned  Judge  thought  otherwise, 
and  ruled  that  he  must  call  the  Coroner.  He  then  proposed 
to  call  witnesses  to  prove  viva  voce  that  what  the  witness 
was  said  in  the  depositions  to  have  sworn  to  he  had  sworn 
to  : the  learned  judge  ruled  against  that.  The  object  of  the 
learned  counsel  was  to  contradict  the  evidence  of  the  wit- 
ness given  on  the  trial.  He  had  a witness  then  under 
examination,  by  whom  he  wished  to  prove  the  correctness 
of  the  depositions,  and  he  said  he  had  another  witness 
(Lister  Morley)  to  prove  the  same. 

He  subsequently  called  the  Coroner,  who  proved  the  depo- 
sition of  Alexander  Mitchell.  He  said  he  had  read  it  over 
to  him,  and  Mitchell  corrected  it.  He  thought  there  was  an 
omission.  Mitchell  had  said  that  he  was  sure  there  were 
two,  and  Jae  thought  there  were  three  or  four,  on  the  rail- 
way ; that  he  heard  them  and  saw  them  in  the  distance. 
He  read  the  deposition  over  to  Mitchell,  and  he  signed  it. 
On  cross-examination,  he  said  Mitchell  was  positive  of  two, 
but  he  thought  there  were  three  or  four.  He,  the  Coroner, 
pressed  him  as  to  the  identity  of  the  men,  and  he  could  not 
identify  them.  He,  the  Coroner,  inferred  he  had  some  sus- 
picion as  to  who  they  were,  and  pressed  it  very  strongly.  The 
Coroner  also  spoke  of  the  elder  Hamilton  being  lame  at  the 
inquest,  and  of  calling  on  him  about  his  foot  and  leg  during 
the  winter.  He  got  the  injury  to  the  foot  about  the  end  of 
January  or  February,  or  later. 

The  prisoner  called  Elizabeth  Moore  and  his  son  John 
Hamilton,  who  proved  that  the  elder  Hamilton  returned 
home  from  St.  Mary’s  just  about  dark  on  the  Friday  night, 
24  v.  k. — VOL.  II. 
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and.  sent  his  sons,  James,  Hugh  and  John,  over  to  Caton 
Willis’  for  the  lime  which  he  had  brought  from  St.  Mary’s. 
They  went  away,  and  returned  about  9 o’clock,  when  old 
Hamilton  was  in  bed.  The  boys  and  Elizabeth  Moore  went 
to  bed  between  10  and  11,  and  neither  of  the  prisoners  went 
out  of  the  house  that  night. 

Elizabeth  Moore  said  she  applied  poultices  to  the  elder 
Hamilton’s  foot  that  night  before  he  went  to  bed,  and  she 
saw  them  next  morning  on  his  foot  as  she  had  put  them. 
The  next  day  (Saturday)  he  was  not  away  from  home,  but 
only  went  about  the  doors.  He  left  on  Friday  to  walk  to 
St.  Mary’s. 

John  Hamilton  said  his  father  was  not  away  from  home 
on  Saturday:  he,  the  witness,  was  working  about  the  house. 
He  slept  with  James  the  Friday  night : none  of  them  left 
the  house  that  night.  When  he  got  up,  James  was  in 
bed.  His  father  could  not  put  his  boot  on.  He  was  at 
home  all  next  day.  McGlashen  was  putting  in  a newr  floor 
in  part  of  the  house,  and  the  witness  was  helping  him.  His 
father  was  not  four  rods  from  the  place  on  Saturday.  It 
was  six  or  seven  miles  to  St.  Mary’s  by  the  track.  His 
father  could  not  use  his  boot. 

The  jury,  after  being  out  all  night,  found  the  prisoner 
(John  Hamilton)  guilty,  and  the  other  two  not  guilty. 

In  Michaelmas  Term  following  Robert  A.  Harrison 
obtained  a rule  nisi , calling  upon  the  Attorney  General  or 
his  agent,  to  shew  cause  on  the  first  day  of  the  following 
(Hilary)  Term  why  the  verdict  of  guilty  rendered  against 
the  defendant,  John  Hamilton,  should  not  be  set  aside,  arid 
a new  trial  had  as  to  him  upon  the  grounds,  that  the  said 
verdict  was  contrary  to  law,  evidence,  and  the  weight  of 
evidence,  in  this,  that  the  evidence  for  the  Crown  was  not 
sufficient  to  shew  beyond  reasonable  doubt  the  guilt  of  the 
accused,  and  the  evidence  for  the  defence  wholly  exculpated 
them. 

And  for  rejection  of  evidence,  in  this,  that  the  learned 
judge  refused  to  allow  the  deposition  taken  before  the  coro- 
ner to  be  proved  otherwise  than  by  the  Coroner  himself,  and 
rejected  the  testimony  of  witnesses  as  to  what  was  stated  by 
the  witness,  Alexander  Mitchell,  at  the  Coroner’s  inquest 
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previous  to  the  trial  at  variance  with  his  testimony  at  the 
trial. 

And  for  misdirection,  in  ruling  that  the  deposition  of 
Alexander  Mitchell  was  not  sufficiently  proved  by  his  own 
testimony  identifying  it  on  its  production  by  the  counsel  for 
the  Crown. 

And  on  grounds  of  surprise,  in  this,  that  the  said  Alex- 
ander Mitchell,  being  the  chief  witness  for  the  Crown,  tes- 
tified differently  at  the  trial  to  what  he  had  previously  testi* 
fied  under  oath  before  the  coroner’s  inquest,  and  at  the  trial 
for  the  first  time  added  to  his  testimony  at  the  inquest  mate- 
rial testimony  as  to  what  he  alleged  he  saw  on  the  morning 
after  the  murder,  while  it  was  supposed  by  the  accused  he 
would  adhere  to  his  testimony  given  at  the  inquest,  and 
which  latter  testimony  in  no  way  identified  the  accused,  or 
connected  them  with  the  murder. 

And  also  surprise  in  this,  that  the  day  laid  in  the  indict- 
ment for  the  commission  of  the  murder  was  the  sixth  day  of 
April,  A.  D.  1865,  as  to  which  the  defendants  were  at  the 
trial  fully  prepared  to  prove  an  alibi,  but  were  surprised  by 
the  counsel  for  the  Crown  in  opening  the  case  fixing  the 
day  for  the  commission  of  the  murder  on  the  seventh  day 
of  April,  A.  J).  1865,  as  to  which  defendants  were  not  so 
fully  prepared  with  their  alibi. 

And  upon  the  ground  of  the  discover}^  of  new  evidence 
in  this,  that  it  could  now  be  shewn  by  the  testimony  of  sev- 
eral persons,  whose  affidavits  were  filed,  that  Alexander 
Mitchell  on  the  night  of  the  murder,  and  on  different  occa- 
sions between  the  night  of  the  murder  and  the  trial,  made 
material  statements  as  to  what  he  saw  and  heard  on  the 
night  of  the  murder,  and  on  the  day  after  the  murder, 
entirely  at  variance  with  his  testimony  at  the  trial,  and 
which  latter  testimony,  if  at  all  antici  pated,  could  and  would 
have  been  fully  met  at  the  trial ; and  that  beyond  all  doubt 
or  question,  as  shewn  by  the  testimony  of  many  persons, 
whose  affidavits  were  filed,  none  of  the  accused  did  commit 
Or  could  have  committed  the  murder  on  the  night  in  ques- 
tion, as  they  were  on  that  night  in  their  own  house,  nearly 
four  miles  from  the  place  of  the  murder,  at  the  time  the 
murder  was  alleged  to  have  been  committed,  and  which 
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testimony  would  have  been  produced  at  the  trial  had  it 
been  at  all  anticipated  that  the  counsel  for  the  Crown  would, 
contrary  to  the  date  of  the  indictment,  have  fixed  on  the 
seventh  as  the  day  of  the  murder ; and  it  could  be  shewn 
also  that  Alexander  Mitchell  did  not  swear  to  the  truth 
either  in  the  matter  aforesaid,  or  when  he  swore  to  having 
seen  John  Hamilton  at  the  place  of  the  murder,  on  the 
morning  after  it  was  committed,  as  it  could  be  proved  by 
the  testimony  of  several  persons,  members  of  his  family 
and  others,  that  on  that  day  he  was  not  away  from  his 
6wn  house,  and  which  would  have  been  shown  by  the  tes- 
timony of  such  witnesses  had  the  said  Alexander  Mitchell 
not  surprised  the  defendants  by  swearing  to  that  statement 
for  the  first  time  at  the  trial,  although  he  swore  to  nothing 
of  the  kind  at  the  coroner’s  inquest ; and  on  grounds  dis- 
closed in  affidavits  and  papers  filed. 

On  moving  the  rule  twenty  affidavits  were  filed.  The 
prisoner  swore  unequivocally  to  his  innocence.  The  wit- 
nesses examined  at  the  trial  for  prisoners  repeated  the  evi- 
dence there  given  by  them  that  the  prisoner  was  at  home  on 
the  night  in  question,  and  affidavits  were  made  to  the  same 
effect  by  the  two  prisoners  who  had  been  acquitted.  Alex- 
ander McGlashan’s  affidavit  was  filed,  stating  that  he  worked 
all  Saturday  with  the  prisoner  at  his  (prisoner’s)  house,  and 
never  lost  sight  of  him  for  twenty-five  minutes.  As  to  Mit- 
chell’s evidence,  one  George  Ritchie  swore  that  he  was  at 
Mitchell’s  house  on  the  night  of  the  7th,  and  that  when 
Mitchell  came  in  after  hearing  the  cries  he  said  he  could 
not  see  the  persons  on  the  track  on  account  of  the  darkness 
and  intervening  objects.  Other  persons,  who  were  present 
at  the  inquest,  swore  that  Mitchell  made  the  same  statement 
there  alleging  that  a wood-pile  prevented  him  from  seeing 
the  men,  that  the  night  was  dark,  and  that  there  were  only 
two  of  them.  It  was  also  stated  by  several  that  the  wood- 
pile  was  so  placed  as  to  intercept  the  view. 

In  answer,  thirteen  affidavits  were  filed  on  the  part  of  the 
Crown.  A provincial  land  surveyor,  who  had  examined  the 
piemises  and  taken  levels,  stated  that  the  objects  spoken  of 
would  not  prevent  Mitchell  from  seeing  ; and  in  this  he  was 
confirmed  ky  others.  The  statements  as  to  Mitchell’s  evi- 
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dence  at  the  inquest  were  contradicted  by  others  present 
there,  including  some  of  the  coroner’s  jury,  and  the  night 
was  sworn  not  to  hare  been  dark  but  bright  moonlight. 
One  deponent  stated  that  he  saw  the  prisoner  going  from  his 
house  towards  the  railway  on  the  Saturday  morning,  after 
breakfast. 

On  the  return  of  the  rule,  in  Easter  Term  last,  Harrison , 
for  the  prisoner,  asked  leave  to  file  additional  affidavits  made 
by  three  persons — one  living  in  Downie,  one  at  Detroit,  and 
one  at  Sandwich,  in  which  one  deponent  alleged  that  he 
had  seen  the  deceased  in  Stratford,  at  the  railway  station, 
on  the  afternoon  of  the  8th  of  April ; another  stated  that  he 
met  him  at  Point  Edward  on  the  night  of  the  7th,  on  his 
way,  as  Hatton  said,  to  St.  Mary’s ; and  the  third  swore  that 
he  came  with  him  on  that  evening  from  Port  Huron  to 
Craig  station.  He  also  offered  additional  affidavits  as  to 
the  position  of  the  wood-pile,  &c. 

C.  Robinson , Q.  C.,  shewed  cause  for  the  Crown. 

He  went  over  the  facts  of  the  case,  to  show  that  it  was 
one  on  which  the  jury  must  pronounce ; and  in  which,  if 
evidence  of  prior  good  character  could  have  been  given,  it 
might  have  been  of  service  to  the  prisoner,  but  none  such 
had  been  offered. 

He  further  argued  that,  as  to  the  rejection  of  evidence  as 
to  what  had  been  proved  at  the  inquest,  the  Coroner  was 
afterwards  called,  and  gave  his  evidence,  proving  the  depo- 
sitions taken  at  the  inquest ; and  after  that  there  was  no 
evidence  tendered  that  was  rejected. 

The  view  of  the  learned  judge  was  correct,  in  relation 
to  depositions  before  coroners ; for  the  statute  of  Canada, 
cap.  102,  sec.  62,  only  required  them  to  put  in  writing  so 
much  of  the  evidence  as  should  be  material ; and  accord- 
ing to  Taylor  on  Evidence  (sec.  459),  the  deposition  before 
the  coroner  must,  as  it  would  seem,  be  proved,  either  by 
calling  the  coroner  who  subscribed  it,  or  by  proving  his 
signature  thereto,  and  showing  by  his  clerk,  or  by  some 
person  who  was  present  at  the  inquiry,  that  the  forms  oflaw 
had  been  duly  complied  with  ; but  that  the  ruling  of  the 
learned  judge  on  the  point  ceased  to  be  important,  for  the 
coroner  did  prove  the  depositions,  and,  as  far  as  that  went. 
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the  prisoner  had  the  advantage  of  any  contradiction  in  his 
evidence  before  the  Coroner  and  the  jury.  The  reception 
of  affidavits  in  criminal  trials  was  always  embarrassing,  the 
Court  of  Queen’s  Bench  refusing  to  read  them;  and  the 
evils  likely  to  result  from  such  a course  were  pointed  out 
in  the  judgment  of  the  court  in  The  Queen  v.  Chubbs,  14 
U.  C.  C.  P.,  where  the  authorities  against  receiving  affida- 
vits in  moving  for  new  trials  were  also  referred  to  and  com- 
mented on;  but  that  the  further  affidavits  sought  to  be  filed 
by  the  defendant’s  counsel  were  clearly  beyond  any  license 
granted  in  a civil  case  (Harrison’s  C.  L.  P.  Act,  323,  324); 
and  finally,  that  the  new  evidence  proposed  to  be  given  was 
only  corroborative  in  its  character,  and  a new  trial  was  never 
granted  for  such  a purpose,  as  was  laid  down  in  The  Queen 
v.  Mcllroy,  15  U.  C.  C.  P.  116. 

Robert  A.  Harrison , contra. — Affidavits  may  be  received ; 
and  unless  they  are,  a prisoner  convicted  cannot  move  in 
“ as  full  and  ample  a manner  as  in  a civil  suit.”  The  cases 
in  this  court,  of  The  Queen  v.  Chubbs  and  The  Queen  v. 
Mcllroy  already  referred  to,  really  show  that  it  is  the 
inclination  of  this  court  to  receive  affidavits.  The  fact  that 
the  witness  Alexander  Mitchell  did  not,  in  his  evidence 
before  the  coroner,  identify  the  prisoner,  and  his  then  swear- 
ing positively  to  him  on  the  trial,  were  of  themselves  suffi- 
cient to  destroy  all  confidence  in  his  evidence;  but  when,  in 
addition  to  that,  he  added  the  further  circumstance  that  he 
saw  him  next  morning  at  or  near  the  place  where  the  body 
was  found,  which  he  did  not  mention  at  all  on  the  inquest, 
and  gave  no  sufficient  reason  why  he  did  not  mention  it,  this 
would  seem  to  render  it  wholly  worthless.  Surely  the 
prisoner  had  a right  to  complain  that  he  was  taken  by 
surprise  at  this ; and  if  he  can  now  show  that  Mitchell 
stated  before  the  Coroner’s  jury  the  reason  why  he  could 
not  identify  the  persons  was,  because  he  could  not  see 
them,  as  they  were  behind  the  wood-pile,  and  the  night 
was  so  dark,  he  ought  now  to  be  allowed  to  show  that 
before  another  jury.  It  is  not  as  if  a witness  had  merely 
omitted  to  state  a fact  before  the  coroner  or  justice  of  the 
peace,  which  he  afterwards  proves  at  the  trial,  but  he  posi- 
tively denies  that  he  could  recognize  the  persons,  and  states 
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liis  reason  of  his  inability,  and  then  six  months  afterwards 
comes  forward  and  states  positively  that  he  did  recognize 
the  prisoner  as  one  of  the  party.  The  fact  deposed  to  by 
George  Bichey,  as  to  what  Mitchell  said  the  very  night  he 
heard  the  noises  and  frequently  afterwards,  that  he  could 
not  identify  the  persons  because  it  was  dark  and  they  were 
behind  the  wood-pile,  is  very  important  testimony,  disco- 
vered since  the  trial,  and  would  have  great  effect  with  a 
jury.  The  further  evidence  to  prove  an  alibi  could  not 
have  been  anticipated  as  necessary  either  for  Sunday  night 
or  Saturday,  and  the  prisoners  only  called  those  who  hap- 
pened to  be  in  court.  There  was  rejection  of  the  evidence 
of  Kendall  and  Leslie  Moutry  as  to  what  Mitchell  had  said 
before  the  coroner.  The  depositions  were  properly  proved 
(Regina  v.  Hearn,  1 Car.  & Mar.  109),  and  the  evidence 
improperly  rejected ; therefore  there  ought  to  be  a new 
trial ; Reguloe  Generates,  7 C.  & P.  676  ; Best  on  Evidence, 
3 Ed.  591,  592;  2 Phil  Ev.  10,  Ed.  110,  111,  Regina  v- 
Roche,  1 Car.  & Mar.  341.  Surprise,  that  the  witness  testi- 
fied differently  on  the  trial  from  what  he  did  on  the  Coroner’s 
inquest,  is  a good  ground  for  a new  trial : Martin  v.  Alex- 
ander, 11  U.  C.  Q.  B.  399,  where  the  witness  for  the  plain- 
tiff had  fixed  the  day  on  which  the  seduction  took  place,  in 
an  affidavit  filed  with  the  clerk  of  the  peace,  and  stated 
another  day  on  the  trial.  He  also  cited  Doe  Yager  v.  Stewart, 
7 U.  C.  Q.  B.  174;  Bobinson  & Harrison’s  Digest,  “New 
Trial,”  Div.  8,  case  3 ; Cane  v.  Reed,  2 U.  C.  P.  342.  The 
four  affidavits  in  reply  are  about  the  state  of  the  wood-pile, 
and  ought  to  be  allowed  to  be  filed  under  the  rule.  The 
other  affidavits  show  that  the  murdered  man  was  alive  after 
the  Friday  night  to  which  Mitchell  refers ; and  in  a matter 
like  this,  involving  the  life  of  the  prisoner,  when  an  appeal 
is  made  to  the  conscience  of  the  court,  all  mere  technical 
rules  will  be  set  aside,  and  the  affidavits  let  in. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

Taking  the  first  objection,  that  the  verdict  was  contrary 
to  law  and  evidence  and  the  weight  of  evidence,  as  the  evi- 
dence for  the  Crown  did  not  shew  beyond  reasonable  doubt 
the  guilt  of  the  accused,  and  the  evidence  for  the  defence 
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wholly  exculpated  them,  the  facts  proven  on  behalf  of  the 
Crown  at  the  trial  were  of  such  a character,  that  the  learned 
judge  could  not  properly  have  directed  the  acquittal  of  the 
prisoners.  Indeed,  the  learned  counsel  for  the  prisoners 
must  have  been  of  that  opinion  ; for  he  did  not,  at  the  close 
of  the  case  for  the  Crown,  so  far  as  appears  from  the 
judges’  notes,  move  the  court  to  direct  an  acquittal. 

Taking  the  evidence  on  behalf  of  the  Crown,  there  seems 
to  us  to  be  quite  sufficient,  if  the  jury  believed  it,  to  war- 
rant their  verdict. 

The  difference  in  the  evidence  then  given  by  Alexander 
Mitchell  from  that  which  he  gave  on  the  inquest,  was  a fair 
subject  of  comment  to  the  jury,  and  no  doubt  the  learned 
counsel  for  the  prisoner  urged  it  with  his  usual  zeal  and 
energy.  The  evidence  of  the  alibi  of  course  went  to  the 
jury  also,  and  would  be  used  as  giving  greater  force  to  the 
arguments  likely  to  be  suggested  from  the  discrepancies  in 
Mitchell’s  evidence.  These  having  been  placed  before  the 
jury,  it  was  for  them  to  decide.  They  had  the  opportunity 
of  seeing  Mitchell  and  hearing  him  give  his  evidence,  and 
they,  also,  heard  the  witnesses  called  for  the  prironers  to 
prove  the  alibi , and  would  be  able  to  judge  how  far  they 
were  justified  in  relying  on  Mitchell’s  evidence  in  prefer- 
ence to  that  of  those  called  by  the  prisoner  to  prove  the 
alibi . 

If  they  believed  that  Mitchell  told  the  truth  on  the  trial, 
that  he  actually  did  see  the  elder  Hamilton  and  his  two 
sons  on  the  Friday  Night,  near  his  (the  witness’s)  house, 
shortly  after  he  heard  the  cries  from  the  direction  where 
the  struggle  was  going  on  with  the  murdered  man ; if  they 
believed  this  and  the  other  evidence,  some  of  it  of  a very 
grave  character  against  the  prisoner,  such  as  repeated  threats 
to  kill  Hatton,  made  by  some  of  them,  and  particularly  by 
the  elder  prisoner,  but  a short  time  before  that ; — we  cannot 
say  they  were  not  justified  in  the  verdict  which  they  gave. 
And  if  they  did  not  believe  the  witnesses  who  proved  the 
alibi , forming  their  own  opinion  as  to  the  veracity  from 
the  manner  in  which  they  gave  their  evidence,  they  would 
have  less  hesitation  in  arriving  at  the  conclusion  that  the 
prisoner  was  guilty. 
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We  do  not  feel  warranted  in  disturbing  the  verdict  on  the 
first  ground  taken  in  the  rule. 

2.  For  the  rejection  of  evidence  in  refusing  to  allow  the 
depositions  taken  before  the  Coroner  to  be  proved  otherwise 
than  by  the  Coroner  himself,  and  rejecting  the  testimony  of 
witnesses  as  to  what  was  stated  by  Alexander  Mitchell  at 
the  Coroner’s  inquest  at  variance  with  his  testimony  at  the 
trial,  and  for  misdirection  in  ruling  that  the  deposition  of 
Alexander  Mitchell  was  not  sufficiently  proved  by  his  own 
testimony  identifying  it  on  its  production  by  the  counsel 
for  the  Crown. 

The  doctrine  laid  down  in  Taylor  on  Evidence,  referred 
to  by  Mr.  Robinson  in  his  argument,  would  seem  to  sanction 
the  views  of  the  learned  judge,  as  applicable  to  depositions 
taken  before  a Coroner.  The  cases  referred  to  by  Mr.  Har- 
rison seem  to  be  in  relation  to  depositions  taken  before 
justices  of  the  peace,  as  to  which  there  is  a distinction ; and 
those  decisions  certainly  go  the  length  of  holding  that  it  is 
not  necessary  to  prove  depositions  by  the  magistrate  or  his 
clerk,  when  taken  before  justices  of  the  peace ; though  it  is 
intimated  that  in  important  cases  it  would  be  better  if  they 
were  present  at  the  trial.  But  the  point  ceases  to  be  of 
importance  here  ; for  the  depositions  were  proven  by  the 
Coroner,  and  it  was  open  to  the  learned  counsel  for  the 
prisoner  after  that  to  have  called  witnesses  to  show  discrep- 
ancies, if  he  had  deemed  it  necessary.  We  have  met  with 
no  case  where,  under  such  circumstances,  the  court  has 
interfered  to  set  aside  a verdict,  even  where  it  was  admitted 
that  the  ruling  of  the  judge  was  undoubtedly  wrong  at  first. 
Before  the  trial  was  concluded  the  error  was,  in  effect, 
corrected  and  an  opportunity  offered  to  the  party  to  call 
the  testimony  that  was  at  first  rejected.  The  learned  counsel 
so  far  submitted  to  the  ruling  of  the  judge  as  to  prove  the 
depositions  taken  before  the  Coroner,  and  after  that  there 
was  no  obstacle  interposed  to  his  calling  any  witnesses  he 
might  think  proper  to  contradict  Alex.  Mitchell,  or  to  show 
-that  he  had  stated  on  the  inquest  circumstances  which  he 
then  denied.  In  the  absence  of  any  facts  to  show  the  con- 
trary, we  must  assume  that,  after  having  called  the  Coroner 
and  proved  the  depositions,  he  became  satisfied  it  would  not 
23  16  u.  c.,  c.  p. 
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be  for  the  interest  of  the  prisoner  to  call  further  witnesses 
with  a view  to  contradict  Mitchell’s  statement,  or  that  he 
was  unable  to  do  so. 

We  are  of  opinion,  that  on  this  second  objection  we  must 
decide  against  the  prisoner.) 

8.  On  the  ground  of  surprise , That  Alexander  Mitchell 
testified  differently  at  the  trial  from  what  he  had  previously 
testified  before  the  coroner’s  inquest,  and  at  the  trial,  for 
the  first  time  added  to  his  testimony  at  the  inquest,  so  far 
as  to  identify  the  prisoner  John  Hamilton  ; and  as  to  what 
he  alleged  he  saw  on  the  morning  after  the  murder  ; and 
also  surprise  in  this,  that  the  day  laid  in  the  indictment  was 
the  6th  of  April,  as  to  which  defendants  were  prepared  to 
prove  an  alibi,  but  on  the  trial  the  counsel  for  the  Crown 
in  opening  the  case  fixed  the  7th  of  April,  as  to  which  de- 
fendants were  not  so  fully  prepared  with  their  alibi. 

As  to  the  last  ground  of  surprise  just  mentioned.  The 
evidence  at  the  inquest  pointed  to  Friday  evening,  the 
7th  of  April,  as  that  op  which  the  murder  was  commit- 
ted. There  could  be  no  doubt  that  the  murder  was  com- 
mitted between  Wednesday  night  and  Monday  morning, 
for  Hatton  was  seen  at  Oliver’s,  in  Downie,  near  St.  Mary’s  , 
on  Wednesday  afternoon,  stating  that  he  intended  to  take  the 
train  to  Lucan  that  night,  and  John  Mitchell  was  over  the 
ground  on  Monday  before  the  snow  had  melted,  and  did  not 
see  the  hoots  which  he  saw  in  the  evening,  the  body  being 
found  in  the  afternoon  of  Monday.  The  tracks  then  did 
not  appear  fresh,  and  the  surgeons  stated  that  upon  their 
examining  the  body  the  person  appeared  to  have  been  dead 
three  or  four  days.  John  Mitchell  passed  by  the  place 
where  the  body  was  found,  on  Friday  morning,  and  he  did 
not  see  it  there  then.  The  evidence  at  the  inquest  was  of 
such  a character  as  to  fix  the  murder  as  having  taken  place 
between  Friday  evening  and  Monday  morning,  but  pointing 
more  strongly  to  Friday  evening.  The  Coroner’s  jury  pro- 
bably considered  that  it  was  on  Friday  evening,  that  is,  the 
day  the  elder  prisoner  was  at  St.  Marys,  from  whence  he  re** 
turned  that  evening.  Wednesday  was  the  day  that  Hatton 
was  last  seen  alive  by  any  of  the  witnesses,  about  3 o’clock 
in  the  afternoon,  some  four  miles  from  St.  Marys.  One 
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witness  at  the  inquest  stated  that  he  heard  at  Hamilton’s 
house  that  Hatton  could  not  come  back  without  being 
noticed,  as  there  were  parties  on  the  look  out  for  him. 
Mahaffey,as  well  as  the  Hamiltons, hadmade  threats  against 
Hatton.  The  strong  desire  on  this  Friday  night  on  the 
part  of  the  young  Hamiltons  to  get  him,  Mahafley,  to  go 
home  with  them  from  Willis’ ; the  foot-prints  in  the  field, 
indicating  there  were  two,  if  not  three  persons,  returning 
from  the  place  of  the  conflict  to  the  railway  track  ; the  cries* 
and  the  passing  of  individuals  on  the  railway  track,  spoken 
of  by  Alexander  Mitchell  as  occuring  the  same  night  within 
an  hour  from  the  time  the  Hamiltons  left  Gaton  Willis’ 
house  after  trying  to  get  Mahaffey  to  go  with  them ; — this  all 
being  in  evidence  at  the  inquest,  the  jury,  without  the 
positive  evidence  of  identity  given  on  the  trial,  found  that 
the  prisoner  murdered  Hatton. 

This,  certainly,  was  reasonable  notice  to  the  prisoner  that 
Friday  was  the  day  intended  to  be  fixed  as  that  on  which  the 
murder  took  place.  The  prisoners  really  ought  to  have  pre- 
pared themselves  as  to  the  four  nights,  Thursday,  Friday, 
Saturday  and  Sunday,  and,  perhaps,  Wednesday  night  also, 
as  that  was  the  last  night  it  was  proven  on  the  inquest 
Hatton  was  seen  alive.  The  discovery  of  the  body  on  Mon- 
day was  so  very  recent  before  the  inquest  and  after  the 
murder,  the  parties  accused  having  full  notice  of  the  time 
as  to  which  it  would  be  necessary  to  bring  their  evidence, 
and  the  period  that  they  were  to  cover  by  it  being  at  most 
five  days,  it  was  not  unreasonable  to  expect  from  them  that 
.they  would  be  able  to  meet  the  charge  on  any  one  of  these 
days  and  nights ; and  the  fact  that  the  day  named  in  the 
indictment  was  the  sixth  cannot,  under  the  circumstances, 
be  admitted  as  a ground  of  surprise  for  not  being  prepared 
for  meeting  the  charge  that  the  murder  occur ed  on  the 
seventh.  The  statement  of  the  time  when  the  offence  was 
committed  never  was  considered  material,  so  long  as  there 
was  proof  of  the  offence  occuring  before  the  preferring  of 
the  indictment.  The  prisoners  could  not  in  reason,  in  our 
judgment,  have  been  surprised  after  the  finding  of  the 
Coroner’s  jury.  By  that  finding  they  were  charged  with 
having  comitted  the  murder:  and  the  evidence  led  to  the 
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conclusion  it  was  committed  in  the  field  belonging  to 
Mitchell,  and  on  the  night  of  the  7th  of  April : White  v. 
S.  E.  Railway  Co.  (10  Weekely  Eeporter,  564). 

As  to  the  other  two  grounds  of  surprise, — the  fact  of 
the  witness,  Alexander  Mitchell,  having  on  the  trial  identi- 
fied the  elder  prisoner  as  one  of  the  persons  whom  he  saw 
on  the  Friday  night  near  Mitchell’s,  his  own  premises,  and 
the  other  two  persons  as  two  of  his  sons,  when  he  stated 
at  the  inquest  he  could  not  identify  any  of  the  persons 
whom  he  saw;  and  the  fact  that  he  stated  at  the  trial  that 
he  saw  the  elder  prisoner  near  the  same  spot  on  Saturday 
morning. 

The  evidence  given  by  Mitchell  on  the  trial  was  substan- 
tially as  follows  : 

“ I live  adjoining  my  brother  John’s  in  Blanshard  : recol- 
lect the  finding  of  the  body  of  Hatton  on  Monday,  the  10th 
of  April  last.  I heard  about  ten  o’clock  on  the  Friday  even- 
ing, the  7th  April,  three  or  four  shouts,  ‘ Heigh  !’  'Heigh! !’ 

‘ Murder ! ! !’  which  last  word  was  not  very  plain.  It  was  a 
bright  moonlight  night.  As  I was  coming  from  the  stable 
I heard  a noise  coming  in  the  direction  of  my  brother’s  fall 
wheat,  as  if  some  one  choking  or  being  choked.  My  house 
is  90  or  100  rods  off.  The  stable  is  a little  further.  I was 
between  them  when  I heard  tho  noise,  and  when  I went  in 
I told  William  and  the  other  men  that  I had  heard  choking 
in  the  direction  of  John’s  fall  wheat.  In  about  forty  min- 
utes after  I was  in  the  stable  again,  and  as  I returned  I saw 
three  or  four  men  coming  along  the  railway  : they  turned 
up  the  concession  towards  Hamilton’s.  I recognized  them 
as  John  Hamilton  and  tiuo  of  his  sons.  I can’t  say  which 
sons  : it  was  two  out  of  the  three  big  ones,  I can’t  say  which. 
They  were  talking,  &c.,  and  I laid  it  out  it  was  they.  I 
have  heard  noises  during  the  winter.  I did  not  think  of 
this  the  moment  the  body  was  found.  I saw  the  old  man, 
Hamilton,  on  the  forenoon  of  Saturday,  between  seven  and 
eleven  a.  m.  certainly.  He  stood  and  looked  into  the  field 
where  Hatton  was  found,  then  looked  all  round.  I was 
ploughing,  but  stopped  to  look  when  I saw  him.  He  looked 
around,  made  a step  or  two  towards  where  the  body  was, 
turned  back,  then  went  away,  never  turning  round.  He, 
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while  going  there,  kept  looking  round  for  80  or  90  rods. 
I thought  he  was  looking  wild  or  crazy,  by  the  way  he  acted. 
He  did  not  return,  but  went  on  towards  St.  Mary’s.  This 
was  on  Saturday,  before  the  body  was  found.” 

On  cross-examination,  he  said  : “I  gave  evidence  before 
the  Coroner.  What  you  have  read  is  not  right.  I did  not 
say  who  it  was  then,  for  I was  not  sure  of  the  night.  I am 
more  positive  now  than  then.  I am  sure  I saw  old  Mr. 
Hamilton  in  an  old  grey  coat.  The  boys  had  dark  clothes. 
I thought  they  had  been  doing  wrong.  They  were  fifteen 
rods  from  me  when  I saw  them,  but  they  came  within  three 
rods.  I can’t  give  any  reason  why  I am  sure  it  was  old  Mr. 
Hamilton.  I have  had  more  time  to  consider.  I can’t  say 
which  of  the  boys  it  was,  for  I cannot  distinguish  their 
names.  I did  not  mention  at  the  inquest  seeing  old 
Hamilton  on  the  Saturday  between  seven  and  eleven  o’clock.” 

The  following  is  Alex.  Mitchell’s  evidence  as  taken  down 
by  the  Coroner  : 

That  on  Friday  night,  the  seventh  instant,  between  nine 
and  eleven  o’clock,  he  heard  what  appeared  to  him  a person 
choking  or  being  choked  in  his  brother’s  field.  He  went  in 
and  told  the  matter  to  his  brother,  and  that  he  thought  it 
was  in  his  brother’s  fa^  wheat.  In  fifteen  or  twenty  min- 
utes after  that  he  heard  two  persons  walk  up  the  track 
quickly,  and  thought  they  turned  off  at  the  crossing  and 
went  west.  They  were  talking  in  a low  tone.  Heard  the 
sound  mentioned  two  or  three  times.  When  in  the  stable 
before  that,  he  thought  he  heard  shouts,  but  was  not  positive. 
The  reason  he  did  not  go  was  because  there  were  so  often 
noises  and  people  drunk  that  it  did  not  strike  him  as  a mat- 
ter of  importance.  The  quick  step  particularly  attracted  his 
attention. 

The  Coroner,  when  examined  at  the  trial,  on  looking  at 
the  deposition  of  Mitchell,  said,  “I  read  it  over  to  him  and 
he  corrected  it.  I think  there  is  an  omission.  He  said 
he  was  sure  there  were  two,  and  he  thought  there  were  three 
or  four  on  the  railway.  He  heard  them  and  saw  them  in 
the  distance.  I read  it  over  and  he  signed  it.” 

On  cross-examination  the  Coroner  said,  referring  to 
Mitchell,  that  he  was  positive  of  two  : he  thought  three  or 
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four.  “I  pressed  him  as  to  the  identity  of  the  men  and  he 
could  not  identify  them.  I inferred  he  had  some  suspicion 
of  who  they  were . I pressed  it  very  strongly.”  The  witness 
(the  Coroner)  spoke  of  Hamilton  being  lame  at  the  inquest, 
and  of  his  having  had  a sore  foot  before. 

Mitchell  does  not  appear  to  have  been  asked  at  the  trial 
if  he  did  not  state  at  the  inquest,  that  the  reason  why  he 
could  not  identify  the  persons  was  because  the  pile  of  wood 
intervened,  and  because  it  was  not  light  enough  to  identify 
them  ; and  the  Coroner  does  not  appear  to  have  been  asked 
on  the  trial  if  that  or  any  thing  like  it  was  said  by  Mitchell 
at  the  inquest,  as  the  reason  for  not  identifying  the  prisoner; 
nor  was  the  coroner  asked  why  he  suspected  Mitchell  knew 
who  the  persons  were  he  had  seen  on  the  track.  Several  of 
the  affidavits  filed  mention  this  fact,  and  it  can  be  only  as 
to  this  that  the  discovery  of  the  new  evidence  can  relate. 

This  new  evidence  cannot  be  a knowledge  of  facts  not 
known  before,  for  the  fact  that  the  witness  stated,  on  the 
enquiry  before  the  Coroner,  that  he  did  not  recognize  the 
persons  on  Friday  night,  was  admitted  at  the  trial,  and  the 
prisoner  knew  that  he  had  so  stated.  Nor  can  it  be  first 
knowledge  as  to  the  fact  that  he  did  not  mention  seeing  the 
elder  Hamilton  on  the  Saturday  morning,  because  the  wit- 
ness also  admitted  that  he  had  not  stated  it  at  the  inquest, 
and  the  prisoner  knew  he  had  not. 

The  surprise  is,  that  he  stated  he  did  recognize  three  of 
the  Hamiltons  on  the  Friday  night,  and  the  elder  Hamilton 
on  the  Saturday  morning.  What  new  evidence  has  the 
prisoner  discovered,  that  could  be  given  on  these  points,  of 
which  he  was  not  aware  before  or  at  the  trial  ? As  to  the 
first  point,  there  was  the  alibi  on  Frida}7'  night.  Two  of  the 
witnesses,  whose  affidavits  are  filed,  gave  evidence  at  the 
trial  as  to  the  alibi,  both  on  Friday  night  and  all  of  Satur- 
day. All  the  other  witnesses,  who  speak  to  the  fact  of  the 
elder  Hamilton  being  at  home  on  Friday  night  from  seven 
o’clock  to  the  next  morning,  including  the  two  prisoners 
who  were  tried  with  him  and  acquitted,  were  members  of 
his  family.  There  is  nothing  in  these  affidavits,  or  the 
papers  before  us,  to  show  that  any  of  these  persons  were 
not  present  in  the  Court  House  at  the  time  of  the  trial ; 
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nothing  to  show  but  every  one  of  them,  who  could  have 
been  legally  called  as  witnesses,  was  present  in  court  and 
could  have  been  called,  if  the  prisoners  wished  to  call  them, 
or  could  have  been  produced  if  proper  exertions  had  been 
made  after  it  was  ascertained  they  were  wanted. 

Thosewho  speak  to  the  alibi  on  Saturday  are  all  mem- 
bers of  the  prisoner’s  family,  except  Alexander  McGlashen, 
and  he  was  examined  on  the  inquest,  and  there  is  nothing 
to  shew  that  he  was  not  present  at  the  trial,  as  well  as  the 
witnesses  who  were  sworn,  or  that  he  could  not  have  been 
procured  at  the  trial,  as  well  as  the  other  members  of  the 
prisoner’s  family,  if  proper  exertions  had  been  made. 

The  facts  that  this  class  of  witnesses  could  depose  to  were 
all  within  the  knowledge  of  the  prisoners.  Admitting  they 
were  taken  by  surprise  at  the  evidence  of  identity  on  the 
Friday  night  and  the  Saturday  morning,  if  the  witnesses 
were  in  court  they  knew  they  could  prove  the  alibi  bj  them, 
and  ought  to  have  called  them,  or  ought  to  have  shown  on 
this  application  that  they  were  not  in  court,  and  could  not 
have  been  called  at  the  trial  if  proper  exertions  had  been 
used  to  procure  their  presence. 

The  fourth  ground  on  which  the  new  trial  is  moved  is  so 
mixed  up  with  the  two  first  branches  of  the  third,  that  it 
may  be  as  well  to  consider  to  a certain  extent  both  together - 
The  fourth  ground  is  the  discovery  of  new  evidence  since 
the  trial.  The  new  evidence,  as  I understand  the  affidavits 
and  the  argument,  is  (the  evidence  of  identity  on  Friday 
and  Saturday  having  surprised  them)  that  Mitchell  gave  as 
a reason  for  not  identifying  the  prisoners  on  Friday  night 
that  the  wood-pile  intervened,  and  there  was  only  a glimmer- 
ing light,  which  prevented  him  from  seeing  the  persons  who 
were  then  passing.  As  already  remarked,  if  this  was  stated 
in  this  way  before  the  Coroner,  the  fact  was  known  to  the 
prisoners,  so  that  is  was  not  any  new  fact  that  has  come  to 
their  knowledge  ; and  if  the  witness  had  been  asked  at  the 
trial  if  he  did  say  so,  he  could  have  denied  or  explained  it, 
and  if  the  prisoners  wished  to  make  a point  of  that,  the  wit- 
ness should  have  been  questioned  about  it  at  the  trial.  The 
Coroner,  who  was  sworn  on  the  trial,  now  makes  an  affida- 
vit that  on  the  inquest  he  repeatedly  asked  and  pressed 
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Mitclieli  as  to  the  identity  of  the  persons  he  heard  coming 
up  the  railway  track,  and  he  distinctly  said  that  he  could 
not  identify  them,  for  it  was  utterly  impossible,  in  conse- 
quence  of  intervening  objects  and  the  distance  after  they 
made  their  appearance  from  behind  these  objects,  and  in 
consequence  of  the  darkness — for  there  was  just  a glimmer- 
ing of  light — and  that  it  was  utterly  impossible  to  recognize 
them,  and  adding  that  no  one  could. 

If  this  really  occured  on  the  inquest,  it  must  have  been 
known  to  the  prisoners,  and  if  the  prisoner’s  counsel  con- 
sidered it  necessary  and  desirable  to  establish  the  fact  which 
such  efforts  are  now  being  made  to  establish,  why  was  not 
the  Coroner,  who  did  give  evidence  at  the  trial,  examined 
as  to  this  matter?  He,  being  the  person  who  took  down  the 
testimony  of  the  witness  at  the  inquest,  was  the  very  best 
person  to  be  examined  on  this  point.  In  seeking  out  some 
one  who  could  testify  to  what  the  witness  said  at  the  inquest, 
the  most  natural  course  would  be  to  apply  to  the  person 
who  had  ezamined  him  ; yet  he  was  not  examined  on  this 
point  at  the  trial. 

(The  learned  Chief  Justice  here  stated  in  substance  the 
affidavits  filed  for  the  prisoner  as  to  Mitchell’s  evidence  at 
the  inquest.) 

One  very  great  difficulty  that  presents  itself  is,  that  the 
proper  foundation  does  not  seem  to  have  been  laid  at  the 
trial  for  this  evidence,  either  by  the  examination  of  Mitchell 
himself,  who  might,  perhaps,  have  explained  the  matter  to 
the  satisfaction  of  the  jury,  or  by  the  examination  of  the 
Coroner,  or  other  witness. 

The  whole  objection  resolves  itself  into  this,  that  the  wit- 
ness declared  on  the  inquest,  when  under  oath,  that  he  could 
not  identify  any  of  the  parties  on  the  Friday  night,  and 
yet  he  swore  on  the  trial  that  he  did  know  them  ; and  he 
admits  on  the  trial  that  he,  in  effect,  said  at  the  inquest  that 
he  could  not  identify  them.  Now,  here  there  was  a com- 
plete and  perfect  contradiction,  likely  to  shake,  if  not  des- 
troy, his  evidence  with  the  jury.  Anything  further  to  be 
proved  would  merely  show  the  reasons  he  gave  for  the  state- 
ment made  on  the  inquest ; namely,  the  intervening  of  the 
pile  of  wood  and  the  darkness  of  the  night.  These  facts 
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exist  independently  of  his  statement,  and  some  of  the 
affidavits  filed  refer  to  this  point,  to  which  I shall  allude 
presently. 

(The  learned  Chief  Justice  here  stated  at  length  and  com- 
mented upon  the  contents  of  the  other  affidavits  filed.) 

Of  the  affidavits  to  prove  the  alibi  on  Friday  night  and 
Saturday  morning,  besides  that  of  the  elder  Hamilton,  there 
are  those  of  James  and  Hugh  Hamilton  who  were  indicted 
with  him.  If  they  had  severed  in  their  challenges,  or  had 
desired  to  be  tried  separately,  and  they  had  been  separately 
tried,  they  might  have  been  called  as  witnesses  for  the 
prisoner,  who  was  convicted.  That  course  not  having 
been  taken,  a new  trial  could  not,  in  our  judgment,  with 
propriety  be  granted  to  let  in  evidence  of  that  description. 

Mr.  Harrison  now  desires  to  file  several  affidavits,  sworn 
months  after  his  rule  was  issued,  some  of  them  bringing 
forth  facts  not  in  answer  to  the  affidavits  filed  by  the 
Crown,  but  in  support  of  the  case  first  set  up  in  the  rule, 
others  setting  up  an  entirely  new  case;  one  of  them  at- 
tributing, in  effect,  subornation  of  perjury,  as  to  evidence 
at  the  trial,  to  one  of  the  Crown  witnesses  at  the  trial,. and 
which  witness  also  makes  an  affidavit  that  is  filed  on  behalf 
of  the  Crown.  Several  of  the  affidavits  go  to  show  that 
Hatton  was  seen  alive  as  late  as  9 o’clock  on  the  night  of 
Friday,  the  7th  April,  at  Point  Edward,  Sarnia,  and  on 
Saturday,  the  8th  of  April,  at  4 p.m.,  at  Stratford. 

After  reading  these  affidavits,  two  of  them  made  by  per- 
sons who  appear  to  be  resident  in  the  neighbourhood  of 
Detroit,  without  any  additions  informing  us  of  their  occupa- 
tions, I must  say  that  I had  no  strong  convictions  on  my 
mind  that  Hatton  was  alive  after  the  night  of  Friday,  the 
7th  of  April,  1865. 

Looking  then  at  the  whole  case,  as  presented  at  the  trial, 
and  on  the  affidavits,  I am  not  prepared  to  say  that  the 
verdict  is  wrong.  The  rule,  I apprehend,  in  all  cases  is, 
that  before  verdict  all  presumptions  will  be  in  favour  of  the 
innocence  of  the  prisoner,  after  verdict  all  presumptions 
will  be  against  it.  We  are  not  justified  in  setting  aside  this 
verdict,  unless  we  can  say  the  jury  were  wrong  in  the  con- 
25  v.  k. — VOL.  n. 
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elusion  they  have  arrived  at.  It  was  not  sufficient  that  we 
would  not  have  pronounced  the  same  verdict ; before  we 
interfere  we  must  be  satisfied  they  have  arrived  at  an  erro- 
neous conclusion. 

The  strongest  part  of  the  case  for  the  prisoner  was  the 
discrepancies  in  the  witness’  own  statement,  to  which  so 
frequent  reference  has  been  made,  and  they  were  admitted 
by  the  witness  himself. 

If  what  occurred  at  the  trial  satisfied  the  jury,  notwith- 
standing his  former  statements,  that  his  then  statement  was 
correct  in  connection  with  the  other  evidence,  the  jury  were 
warranted  in  finding  the  prisoner  guilty.  If  they  believed 
that  the  reason  why  he  did  not  state  on  the  inquest  that  he 
had  recognized  the  prisoners  was,  that  he  was  afraid  of  his 
life  and  that  such  was  the  reason,  and  not  because  he  could 
not  see  them  on  account  of  the  wood-pile,  or  want  of  light, 
they  might  have  considered  they  were  safe  in  relying  on  the 
statements  he  then  made. 

The  fair  conclusion  to  draw  from  the  whole  case,  affidavits 
and  all,  is,  I think,  that  the  night  in  question  was  light,  a 
bright  moonlight  night;  and  this  would  seem  to  repel  the 
idea  of  want  of  light  being  argued  as  a reason  for  not  seeing 
the  number  of  persons  passing,  and  the  plan  of  Mr.  Niven, 
the  surveyor,  shews  that  there  were  parts  of  the  road  where 
persons  passing  along  the  track  might  be  distinguished, 
though  the  piles  had  not  fallen,  as  to  which  there  is  some 
dispute. 

The  affidavit  of  George  Eichey  was  dwelt  on  at  much 
length  by  Mr.  Harrison  as  the  discovery  of  fresh  evidence, 
entirely  unknown  to  the  prisoner  at  the  trial,  and  which  evi- 
dence would  be  likely  to  have  great  weight  with  the  jury. 
It  is  in  reference  to  the  evidence  which  Eichey  now  states 
he  can  give  that  I have  felt  that  the  prisoners  might  fairly 
urge  that  they  could  not  have  taken  any  steps  to  procure  it 
at  the  trial,  for  it  was  apparently  entirely  unknown  to  them. 
This  would  only  be  the  discovery  of  new  evidence  to  im- 
peach the  testimony  of  a witness  examined  on  a former 
trial,  and  that,  as  I understand  the  rule  of  law,  is  no  suffi- 
cient ground  for  a new  trial : Dickenson  etal .,  appellants,  v. 
Blake,  respondents,  (7  Brown  P.  C.  177,  at  p.  184.) 
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The  case  may  be  put  most  strongly  for  the  Crown  thus : 
That  the  evidence  given  on  the  trial  in  itself  (for  a moment 
laying  aside  the  discrepancies  in  Mitchell’s  evidence)  well 
warranted  a verdict  of  guilty ; that  is  to  the  discrepancies  in 
the  evidence  of  Mitchell  he  admitted  them ; and  if  it  had 
been  suggested  that  the  reason  why  he  did  not  at  the  inquest 
state  that  he  recognized  the  persons  whom  he  saw  was,  that 
he  was  afraid  to  state  that  he  had  recognized  them,  the  jury 
would  say  how  far  they  were  satisfied  that  he  was  then  telling 
the  truth : that  the  Coroner  himself,  when  examined  at  the 
trial, stated  that  he  inferred  that  Mitchell  had  some  suspicion 
of  who  they  were;  that  no  attempt  was  made  to  prove  at  the 
trial  the  statements  alleged  to  have  been  made  at  the  inquest 
by  Mitchell, that  the  darkness  of  the  night  and  the  wood-pile 
prevented  his  identifying  the  prisoners;  that  if  this  was  said 
at  the  inquest, the  prisoners  must  have  known  it  was  said, and 
they  had  witnesses  there  who  could  prove  it,  viz.,  the  Coro- 
ner and  Leslie  Mootrie  ; that  they  entirely  failed  to  lay  the 
foundation  for  such  evidence  ; that  they  ought  to  have  been 
prepared  to  prove  the  alibi  on  Friday  night,  if  such  was  the 
fact,  and  the  same  witnesses  could  have  proved  it  on  Satur- 
day morning,  and  it  is  not  shown  that  these  witnesses  were 
not  at  hand,  or  could  not  have  been  obtained  by  proper 
exertions  to  prove  these  alibi  on  the  trial,  if  they  were  then 
capable  of  proof ; that  as  to  the  evidence  of  the  prisoner 
Hamilton  being  lame  and  physically  incapable  of  running, 
as  the  persons  in  pursuit  of  Hatton  must  have  done,  these 
were  facts  known  to  the  prisoner  before  the  trial  and  at  the 
trial,  and  the  doctor  by  whom  he  wishes  to  prove  this  now 
was  examined,  and  it  does  not  follow  if  he  was  lame 
that  he  may  not  have  been  of  the  party;  that  the  coun- 
sel for  the  prisoners  not  choosing  to  call  these  witnesses 
the  prisoner  cannot  now  get  a new  trial  that  the  case  may 
be  tried  over  again. 

The  case  for  the  prisoner  may  be  thus  put : That  he  was  de- 
ceived by  the  evidence  of  Mitchell  at  the  inquest,  and  was 
taken  by  surprise  at  the  trial;  that  he  did  not  prepare  him- 
self as  he  otherwise  would  have  done,  if  he  had  not  been 
so  lulled  into  security  by  Mitchell’s  evidence ; and  that  he 
was  not  fully  prepared  at  the  trial  to  prove  a new  defence, 
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and  it  was,  therefore,  dangerous  to  go  into  it,  and  he  was 
compelled  to  take  the  best  course  he  could  at  the  tinn ; and 
that  there  was  such  doubt  cast  about  the  case  for  the 
Crown,  the  jury  ought  to  have  acquitted  him. 

I have  already,  perhaps  at  too  great  length,  adverted  to 
the  different  points  presented  in  the  case.  I have  read  over 
all  the  affidavits  and  the  evidence  before  the  Coroner  and 
the  jury,  twice  or  three  times.  I have  fully  abstracted 
nearly  all  of  the  numerous  affidavits,  and  with  an  earnest 
desire  properly  and  fairly  to  carry  out  this  very  perplexing 
branch  of  the  law,  as  to  granting  new  trials  in  criminal 
cases,  .to  the  best  of  my  ability,  I have  not  been  able  to 
bring  my  mind  to  the  conclusion  that  we  ought  to  make 
this  rule  absolute.  This  is  one  of  the  cases  where,  if  the 
learned  judge  who  tried  the  cause  and  had  an  oppportunity 
of  seeing  and  hearing  the  witnesses,  should  report  to  us  that 
he  was  dissatisfied  with  the  verdict,  we  might,  perhaps,  be 
justified  in  granting  a new  trial.  But  I understand  my 
learned  brother  to  say  that  he  cannot  so  report  to  us  ; that, 
in  fact,  he  was  rather  favourably  impressed  on  the  whole 
with  the  manner  in  which  the  witness  Mitchell  gave  his 
evidence,  and  he  is  not  disposed  to  say  the  jury  were  wrong 
in  believing  his  statement. 

In  The  Queen  v.  Chubbs,  I have  at  considerable  length 
expressed  my  views  as  to  granting  new  trials,  and  especially 
in  criminal  cases,  and  it  is  not  necessary  to  repeat  them  here. 
I refer  to  that  case  and  to  The  Queen  v.  Mcllroy.  I have 
made  short  abstracts  of  a few  cases,  some  carrying  out  the 
views  urged  in  those  cases,  and  others  particularly  applica- 
ble to  some  of  the  points  raised  in  this  case. 

In  Recfina  v.  Ward  (2  Car.  & Kir.  7 60)  material  evidence 
was  given  by  one  of  the  witnesses,  of  which  there  was  no 
statement  in  his  deposition,  and  the  prisoner’s  counsel,  in 
addressing  the  jury,  complained  of  this,  and  that  information 
had  been  withheld  from  the  prisoner.  Creswell,  J.,  said  : 
“ The  counsel  for  the  prisoner  is  in  error  in  supposing  the 
depositions  are  taken  for  the  purpose  of  affording  informa- 
tion to  the  prisoner.  The  object  of  taking  the  depositions 
is,  that  if  any  of  the  witnesses,  whose  evidence  is  given 
before  the  magistrates,  should  be  unable  to  attend  at  the 
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trial,  or  die,  there  should  not,  by  reason  of  this,  be  a failure 
of  justice.  That  is  the  real  ground  on  which  the  depositions 
are  taken;  and  until  within  a very  few  years,  the  prisoner 
had  no  right  even  to  see  them.  It  has,  however,  been 
thought  right  that  the  prisoner  should  see  them,  in  order 
that  he  may  know  why  he  was  committed.  It  is,  therefore, 
by  no  means  incumbent  on  the  prosecutor  to  abstain  from 
giving  at  the  trial  any  additional  evidence,  which  may  be 
discovered  subsequently  to  the  taking  of  the  depositions. 
But  at  the  same  tiihe  it  is  only  fair  that  the  prisoner’s  coun- 
sel should  be  apprised  of  the  character  of  such  evidence.” 
Pistrucci  v.  Turner , decided  in  the  Court  of  Exchequer 
on  19th  November,  1856,  reported  28  Law  Times,  104, 
an  action  brought  against  defendant  for  running  against 
plaintiff’s  carriage,  in  which  there  was  a verdict  for  the 
plaintiff,  damages  £75.  The  defence  was,  that  the  damage 
arose  from  plaintiff’s  own  carelessness,  and  declarations 
were  given  in  evidence  made  by  the  wife,  and  probably 
some  made  by  the  plaintiff  himself,  that  the  fault  was  not 
the  defendant’s.  The  principal  ground  of  the  application 
for  a new  trial  was,  that  those  expressions  had  been  at 
the  trial  denied  on  the  part  of  plaintiff  and  his  wife,  and 
had  been  to  a certain  extent  contradicted  at  the  trial. 
In  giving  judgment,  Pollock,  C.  B.,  said:  “It  is  proposed 
now  to  have  another  trial  and  to  produce  other  witnesses, 
and  submit  their  testimony  to  the  jury,  in  order  to  find 
that  these  declarations  were  actually  made  and  were  true , 
that  the  defendant  was  not  to  blame.  It  may  be  that  now 
and  then  what  is  called  injustice  is  done  by  not  having  a 
second  trial ;■  hut  where  the  specific  matter  in  issue  was  actu- 
ally tried  hy  the  Juryy  we  think  it  is  a matter  of  great 
danger  to  revive  the  very  same  question,  because  greater 
light  can  be  let  in  upon  it  and  the  jury  can  have  further 
evidence  presented  to  them,  unless  it  is  clearly  made  out 
that  there  was  some  case  of  fraud  or  perjury  on  the  part  of 
the  plaintiff,  who  ought  not  to  be  permitted  to  benefit  by 
falsehood,  perjury  and  fraud.  In  reporting  to  my  learned 
brothers  the  evidence,  and  my  view  of  it  when  the  matter 
was  presented  to  our  attention,  it  appeared  to  me  that  there 
was  no  ground  for  imputing  fraud  or  perjury;  and  we  think 
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therefore,  we  ought  not  to  grant  a rule,  or  to  encourage  the 
trying  over  again  a case,  where  the  specific  matter  proposed 
to  be  tried  again  was  before  the  jury,  but  a larger  quantity 
of  evidence  has  been  discovered  in  support  of  the  defendant’s 
view.” 

Ransom e v.  Eastern  Counties  Railway , (2  Law  Times 

N.  S.j  287.)  “When  a rule  to  shew  cause  has  been  ob- 
tained and  served,  the  court  will  not  allow  the  party  who 
moved  it  to  come  in  on  the  day  when,  in  the  ordinary  course, 
cause  ought  to  be  shewn,  and  file  additional  affidavits 
strengthening  the  grounds  for  the  rule.” 

In  Fiooks  v.  Marriott , (7  L.  T.  N.  S.  Ex.  368)  in  giving 
judgment, it  was  said,  “The  court  will  not  set  aside  the  plain- 
tiff’s verdict  and  let  the  defendant  in  to  defend,  without  an 
affidavit  from  the  proper  person  * * * showing  good 

cause,  or  some  fair  and  reasonable  excuse  for  not  being  pre- 
pared to  try  in  due  course  at  the  appointed  time.” 

Several  of  the  affidavits  filed  by  Mr.  Robinson  were 
with  the  view  of  showing  that  Warner,  who  was  pointed  at 
in  some  of  the  affidavits  filed  on  behalf  of  the  prisoner  and 
in  the  evidence  given  at  the  inquest,  was  not  the  person  who 
committed  the  murder.  I have  not  referred  to  that  view  of 
the  case  ; for  the  Coroner’s  Jury,  I think,  very  properly 
discharged  Warner,  even  without  the  strong  confirmatory 
evidence  contained  in  the  affidavits  filed  by  Mr.  Robinson. 
Nor  have  I adverted  to  the  statements  in  the  affidavits,  that 
Mitchell  and  others  are  enemies  of  the  prisoner,  and  other 
circumstances,  which,  if  they  existed,  were  well  known  be- 
fore the  trial,  and,  if  they  had  been  deemed  of  importance, 
could  have  been  proved  at  the  trial. 

As  to  the  affidavits  which  the  prisoner  is  desirous  of  our  re- 
ferring to  and  acting  on,  as  affording  evidence  of  Hatton 
haviag  been  seen  alive  under  circumstances  to  shew  he  could 
not  have  been  murdered  on  Friday  night,  the  affidavits  of 
two  of  the  persons  already  mentioned,  without  additions, 
who  are  described  as  being  from  Detroit  and  the  vicinity, 
certainly  did  not  impress  me  favorably.  I am  inclined  to 
think  it  would  not  be  difficult  at  any  time  to  procure  in  the 
vicinity  of  Detroit,  or  any  other  large  cit}r,  the  affidavit  of 
one  or  two  persons,  who  would  state  facts  (whether  within 
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their  own  knowledge  or  not)  to  enable  a person  convicted  of 
murder,  or  even  of  a smaller  crime,  to  obtain  a new  trial. 
I do  hot  think  the  Legislature  ever  intended  us  to  act  on 
that  class  of  affidavits,  even  if  made  and  filed  before  the 
time  for  moving  for  a new  trial  had  expired,  and  certainly 
not  if  presented  after  the  time  for  showing  cause  had  arrived. 

Rule  discharged. 


Hutton  v.  Trotter. 

Erroneous  suruey  of  lands — Con.  Stats.  U.  C.  ch.  93 — Improvements — 
Compensation. 

Reid , following  Campbell  v.  Ferguson , 4 C.  P.  414,  that  the  “ Act  respect- 
ing the  Survey  of  Lands  in  Upper  Canada”  (Con.  Stats.  U.  C„  ch-  93) 
applies  to  private  as  well  as  to  public  or  governmeut  surveys  ; and, 
therefore, 

Held,  in  ejectment,  where  defendant  by  his  notice  claimed  compensation 
for  improvements  made  on  plaintiff’s  land  after  au  erroneous  survey  by 
a party  employed  by  the  latter,  at  the  same  time  stating  that  he  did  not 
intend  to  contest  plaintiff’s  title  to  the  land,  but  would  surrender  pos- 
session on  being  paid  for  his  improvements,  that  defendant  was  entitled 
to  recover  therefor,  and  a rule  to  set  aside  the  assessment  oi  damages 
was  discharged. 

This  was  an  action  of  ejectment  to  recover  all  that  part 
of  lot  No.  10,  in  the  4th  concession  of  the  Township  of 
Pittsburgh,  east  of  the  side  line,  between  lots  Nos.  10  and  9 
in  said  concession,  run  by  one  Perry,  Provincial  Land 
Surveyor,  in  September,  1864,  containing  about  15  acres 
of  land. 

The  defendant  appeared  to  the  writ  on  the  11th  day  of 
October,  1865,  and  defended  for  the  improvements. 

The  plaintiff  by  his  notice  of  title  claimed  possession 
under  a deed  from  one  William  McAdoo  to  him,  dated  4th 
November,  1861.  The  defendant  by  his  notice,  dated  11th 
October,  claimed  the  sum  of  $90,  as  the  value  of  the  im- 
provements made  upon  the  land  in  the  writ  mentioned 
previous  to  the  running  of  the  said  line  by  Perry,  and 
offered,  on  payment  of  such  amount,  to  surrender  possession 
of  the  premises  to  plaintiff,  and  to  abstain  at  the  trial  from 
contesting  the  plaintiff’s  title  to  the  land. 

The  cause  was  taken  down  to  trial  at  the  last  Fall  assizes 
for  the  County  of  Frontenac,  held  before  John  W.  Gwynne, 
Esq.,  Q.  C.,  sitting  for  Hagarty,  J.,  when  a verdict  was 
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rendered  for  the  plaintiff,  and  defendant’s  damages  for 
loss  sustained  in  consequence  of  improvements  made  were 
assessed  at  $90,  and  the  value  of  the  land  to  be  recovered 
was  assessed  at  $222. 

It  appeared  at  the  trial  that  plaintiff  and  defendant 
settled  many  years  ago  on  adjoining  lots,  and  made  im- 
provements. About  twelve  years  ago  plaintiff  employed 
one  Bowers,  a Provincial  Surveyor,  to  run  the  line  between 
his  lot  and  that  of  the  defendant.  At  that  time  defendant 
had  made  some  small  improvement,  which  Bowers’  line 
gave  to  plaintiff.  Since  the  running  of  Bowers’  line  the 
parties  had  both  improved  according  to  it,  and  placed  the 
fences  on  that  line.  Recently  plaintiff  had  employed  one 
Perry,  a Provincial  Land  Surveyor,  to  run  the  line,  and, 
according  to  .that  survey,  12  acres  of  plaintiff’s  land  were 
found  to  be  included  within  defendant’s  enclosure,  according 
to  Bowers’  survey  of  these  12  acres.  A little  over  12  acres 
had  been  improved,  and  fences  had  also  been  made,  which, 
according  to  Perry’s  line,  would  be  on  plaintiff’s  land. 

At  the  close  of  the  defendant’s  case  the  plaintiff’s  counsel 
contended,  that  it  was  not  brought  within  the  statute,  as  it 
did  not  appear  by  sufficient  evidence  that  defendant  im- 
proved in  consequence  of  any  unskillful  survey  shewn  to 
have  taken  place. 

The  jury  were  charged  to  assess  the  damages,  and  leave 
was  given  to  the  plaintiff  to  move  the  court  above  as  to  the 
objection  taken. 

In  Michaelmas  Term  last,  J.  Anderson , for  the  plaintiff, 
obtained  a rule  nisi  to  set  aside  the  assessment  of  the  value 
of  the  defendant’s  improvements  and  of  the  value  of  the 
land,  the  subject  of  the  dispute  in  the  action,  and  to  show 
cause  why  a writ  of  possession  should  not  be  allowed  to 
issue,  pursuant  to  leave  reserved  by  the  learned  Queen’s 
Counsel  who  tried  the  cause. 

This  rule  was  enlarged  until  the  present  Term,  when 
Robt.  A.  Harrison  shewed  cause,  and  referred  to  Con.  Stat. 
(T.  C.  cap.  93,  secs.  53  and  54  ; Campbell  v.  Ferguson , 4 U. 
C.  C.  P.  414.  He,  also,  cited,  as  cases  bearing  on  the  point, 
Swmston  v.  Strong,  21  U.  C.  Q.  B.  279 ; Doe  Gallagher  v. 
McConnell,  6 0.  S.847 ; Doe  Ham  v.  Potts,  5 U.  C.  Q.  B.  499, 
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Anderson,  contra,  contended  that  the  clauses  of  the  statute 
did  not  apply  to  a survey  made  at  the  instance  of  a private 
individual,  butonly  to  public  or  government  surveys.  He 
referred  to  the  two  last  cases  mentioned  by  Mr.  Harrison. 

Hi  oh  ards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Campbell  v.  Ferguson  in  this  court,  reported 
in  4 U.  C.  C.  P.,  at  p.  414,  was  decided  expressly  on  the 
point  now  raised.  We  should  feel  bound  by  that  decision, 
even  if  we  did  not  fully  concur  in  it;  but,  as  we  all  incline 
to  the  opinion,  that  that  decision  carries  out  the  real  object 
and  intention  oi  the  legislature  in  inserting  the  sections 
referred  to  in  the  “ Act  respecting  the  Survey  of  Lands  in 
Upper  Canada,”  and  that  such  a view  is  best  calculated  to 
do  justice  between  contending  parties,  we  should  probably 
have  arrived  at  the  same  conclusion  without  the  aid  of  that 
case.  The  rule  will  be  discharged. 

Buie  discharged. 


Thorne  v.  Barwicjs  et  al. 

Action  for  breach  o f contract — Letters  and  telegrams — Binding  cont  ract. 

In  the  construction  of  a contract  arising  out  of  letters  and  telegraphic  com 
munications  the  party  making  a proposal  must  he  considered  as  renew 
ing  his  offer  every  moment  until  the  time  at  which  the  answer  is  to  be 
sent,  and  then  the  contract  is  completed  by  the  acceptance  of  the  offer. 

The  court  will  give  to  all  commercial  contracts  entered  into  by  letters  and 
telegraphic  communications  a reasonable  interpretation. 

In  this  case  plaintiff,  on  5th  September,  1865,  wrote  to  defendants,  ask- 
ing their  price  for  a certain  specified  quantity  of  leather.  On  the  7th  of 
September  defendants  replied,  through  their  manager,  acknowledging 
the  receipt  of  plaintiff’s  letter,  and  adding,  “We  are  now  seliing  our 
leather  for  22  cents  cash,  at  the  tannery.  Trusting  to  receive  your  order 
I remain,  &c.”  On  13th  September  plaintiff  wrote  as  follows:  I am  in 
receipt  of  your  favour,  offering,  <fce.,  at  22  cents  cash.  In  reply,  &c.,  I 
will  take  400  sides  No.  1 overweight,  though  I am  paying  you  one  cent 
more  than  what  I have  just  purchased  at.  I will  send  over  Mr.  P.  to 
look  out  what  will  be  most  suitable  for  my  trade.”  On  ]5th  September 
one  of  the  defendants  telegraphed  plaintiff  thus:  “ Wedensday  next 
will  be  most  convenient  to  attend  Mr.  P.at  tannery.” 

//eld, that  the  whele  correspondence  taken  together  constituted  a binding 
contract  between  the  oarties,  and  that  plaintiff  was,  therefore,  entitled 
to  recover  against  defendants,  on  their  refusal  to  deliver. 

Semble,  tfcat  the  letter  and  telegram,  of  the  LUtli  and  15th  September 
respectively,  would  of  themselves  have  established  a binding  contract 
between  plaintiff  and  defendants. 

Quaere,  whether  it  is  misdirection  to  tell  the  jury  tkata  telegraphic  commu- 
nication is  to  be  taken  most  strongly  against  the  sender. 

24  16,  W.  C.  C.  P. 
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The  declaration  alleged  that  defendants  bargained  and 
sold  to  plaintiff,  and  plaintiff  bought  of  them,  certain  goods 
and  chattels,  to  wit,  400  sides  of  leather,  at  the  price  of 
22  cents  per  pound,  to  be  delivered  on  Wednesday,  the  20th 
September,  to  be  paid  for  by  plaintiff  on  delivery ; and 
although  all  conditions  were  fulfilled,  and  all  things  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  plaintiff  to 
the  delivery  of  said  goods,  yet  defendants  did  not  deliver 
the  same  to  plaintiff,  whereby  plaintiff  had  been  deprived 
of  the  profits  which  would  otherwise  have  accrued  to  him. 

The  second  count  was  similar  to  the  first,  alleging  the 
agreement  to  be,  to  deliver  at  a certain  day  then  past,  aver- 
ring that  defendants  agreed  to  deliver  and  plaintiff  to  accept 
the  goods  ; that  he  requested  the  defendants  to  deliver  the 
said  goods,  and  was  ready  and  willing  and  offered  to  pay 
for  the  same,  whereof  defendants  had  notice,  yet  defendants 
refused  to  deliver  and  did  not  deliver  the  goods  to  the 
plaintiff,  whereby  plaintiff  had  been  deprived  of  profits, 
which  would  have  accrued  to  him  from  the  delivery  thereof, 
and  plaintiff  claimed  $500. 

The  defendants  pleaded,  Non  assumpserunt. 

On  this  plea  issue  was  joined. 

The  cause  was  taken  down  to  trial  at  the  last  Fall  Assizes 
for  the  County  of  the  City  of  Toronto,  before  Mr.  Justice 
Adam  Wilson. 

It  appeared  on  the  trial  that  the  defendants  were  the 
proprietors  of  the  Chippewa  Tannery,  and  plaintiff  was  a 
dealer  in  leather  in  the  City  of  Toronto.  On  the  3rd  Sep- 
tember, 1865,  plaintiff  addressed  a letter  to  defendants, 
as  follows,  “Please  say  your  price  for  200  to  400  sides  best 
Spanish  sole  leather,  with  discount  for  cash ; also  your  price 
for  slaughter. 

On  the  7tli  September  defendants  replied  to  plaintiff, 
through  their  manager,  “ In  receipt  of  yours  of  the  5th, 
and  in  reply  would  say,  that  we  are  now  selling  our  leather 
for  22  cents  cash  at  the  tannery.  Trusting  to  receive  your 
order,  I remain,  &c.” 

On  the  13tli  September  plaintiffs  addressed  defendants’ 
manager  as  follows,  “I  am  in  receipt  of  your  favour  offer- 
ing best  Spanish  sole  at  22  cents  cash.  In  reply,  as  I wish 


THORNE  Y.  BARWICK  ET  AL. 


371 


to  have  some  of  your  leather,  I will  take  400  sides  No.  1 
overweights,  though  I am  paying  you  one  cent  more  than 
what  I have  just  purchased  at.  I will  send  over  Mr.  Parsons 
in  a few  days  to  look  out  what  will  be  most  suitable  for  my 
trade.” 

On  the  15th  September  one  of  defendants  addressed 
a telegraphic  communication  to  plaintiff  as  follows,  “ Wed- 
nesday next  will  be  most  convenient  to  attend  Mr.  Parsons 

at  tannery.” 

Defendants’  manager  proved  the  receipt  and  answer  of 
the  various  letters,  but  did  not  speak  of  the  telegraphic 
communication,  and  stated  that  the  offer  in  the  letter  of  the 
13th  was  not  accepted  by  him,  because  leather  had  advanced  ; 
that  it  took  one  day  to  communicate  between  Toronto  and 
Chippewa  ; that  between  the  7th  September  and  the  20th^ 
when  Mr.  Parsons  came  over,  leather  had  advanced  two 
cents  a pound  ; that  the  average  weight  of  their  leather  was 
about  18  pounds  a side  ; that  there  were  not  more  than  100 
sides  of  overweight  leather,  that  is,  above  20  or  25  pounds 
a side. 

Mr.  Parsons,  named  in  the  telegraphic  message,  proved 
that  in  consequence  of  its  receipt  he  went  over  to  Chippewa 
on  Tuesday  night  and  was  at  the  tannery  on  the  Wednesday 
morning.  On  enquiry  for  the  leather  Thorne  had  bought 
a pile  was  shewn  him.  He  proceeded  to  examine  it,  and 
after  throwing  over  thirty  or  forty  sides  he  remarked  to  the 
person  who  shewed  him  the  leather  that  Thorne  was  fortu- 
nate in  buying  the  leather,  as  it  had  advanced  in  price ; that 
tbe  person  replied,  that  Barwick  had  been  there  the  day 
before  and  said  Thorne  could  not  have  the  leather  unless  he 
paid  24  cents  a pound  for  it ; that  on  this  he  drove  to  St. 
Catharines  and  saw  Mr.  Barwick,  who  said  he  could  not  let 
him  have  it  unless  he  paid  24  cents  a pound  for  it,  and  that 
he  could  not  have  it  at  that  unless  it  was  taken  at  once,  as  the 
leather  was  advancing ; that  he  had  repeated  to  Barwick 
what  the  man  at  the  tannery  had  told  him  were  his  (Bar- 
wick’s)  instructions  to  him.  Parsons  also  stated,  that  the 
leather  shewn  him  at  the  tannery  was  what  is  called  “ Over- 
weight Spanish,  No.  1 that  the  man  at  the  tannery  told 
him  it  had  been  laid  aside  for  him  to  examine  ; that  he 
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thought  that  leather  would  average  26  pounds  a side,  per- 
haps more.  He  also  proved  that  they  had  paid  25  cents  a 
pound  within  a week  for  leather  inferior  to  that ; that  this 
leather  was  worth  a cent  a pound  more  than  that  Jor  which 
they  paid  25  cents;  that  he  thought  the  leather  worth  25 
cents  a pound  on  the  18th  September ; that  he  was  informed 
by  the  man  at  the  tannery  that  the  thirty  or  forty  sides 
turned  over  were  a fair  average  of  the  rest,  which  average 
he  (Parsons)  thought  would  be  about  26  pounds  a side. 

The  defendants’  counsel  objected  that  the  correspondence 
put  in,  with  the  other  facts  given  in  evidence,  did  not  shew 
a contract  between  the  parties.  The  learned  judge  was  of 
a contrary  opinion,  and  thought  there  was  evidence  to  go  to 
the  jury;  that  there  was  an  offer  to  purchase  a.  given  quan- 
tity and  quality  at  a specific  price,  and  an  acceptance  of  • 
that  offer. 

At  the  close  of  the  plaintiffs  case,  it  wras  urged  on  behalf 
of  the  plaintiff,  that  the  telegraphic  communication  should 
be  taken  most  strongly  against  the  sender.  This  was  ob- 
jected to  on  behalf  of  the  defendants,  and  the  learned 
judge  during  the  argument  expressed  his  opinion  in  favour  • 
of  the  plaintiff  s view  on  this  point.  When  he  came  to 
charge  the  jury,  lie  left  it  to  them  to  say  whether  the  tele-  ] 
graphic  communication  of  the  15tli  September  was  an 
acceptance  of  plaintiffs  offer  in  his  letter  of  the  13th  of 
that  month  ; and,  if  they  found  for  the  plaintiff,  then  they 
w;ere  to  assess  the  damages  for  plaintiff  for  the  non-delivery  , 
of  the  400  sides.  They  w^ere  directed  to  consider  what  the  ) 
average  weight  was  from  18  to  26  pounds  a side,  as  men- 
tioned by  the  two  witnesses ; and,  as  to  damages,  as  they 
considered  right,  the  maximum  being  four  cents  a pound, 
as  claimed  by  plaintiff. 

The  learned  counsel  for  the  defendants  renewed  his  objec- 
tion that  there  was  no  contract  proven,  and  also  took  excep- 
tion, to  the  assent  of  the  learned  judge  to  the  observation  of 
plaintiff’s  counsel  on  the  argument,  that  the  telegraphic 
communic  ation  should  be  construed  most  strongly  against 
the  sender.  The  learned  judge  did  not,  indeed,  direct  the 
jury  expressly  on  ibis  point,  but  left  it  to  the  jury  to  say,' 
whether  it  was  in  fact  an  acceptance  of  plaintiffs  offer  of  T 
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the  18th  of  September,  and  to  this  the  counsel  for  the  plain- 
tiff objected,  as  the  court  ought,  in  his  opinion,  to  have  ruled 
as  a matter  of  law,  whether  it  was  or  was  not  an  acceptance. 

The  jury  found  that  there  was  a complete  binding  bar- 
gain, and  allowed  $200  damages  for  the  non-delivery  of  the 
400  hides  at  25  pounds  weight  each,  equal  to  two  cents  a 
pound. 

During  last  Michaelmas  Term  Harrison  obtained  a rule 
nisi  to  set  aside  the  verdict  for  misdirection  of  the  learned 
judge  in  ruling,  that  the  plaintiff  had  proved  the  contracts 
set  out  in  the  declaration,  or  one  of  them,  and  in  refusing 
to  nonsuit  or  rule  against  the  plaintiff  on  the  ground,  that 
if  there  was  any  doubt  as  to  the  meaning  of  the  telegram 
written  by  the  defendant  Barwiek,  on  the  15th  of  Septem- 
ber, it  was  to  be  taken  most  strongly  againt  the  writer ; or 
why  a new  trial  should  not  be  had,  the  verdict  being  con- 
trary to  law  and  evidence  in  this,  that  the  contracts  alleged 
in  the  declaration  were  not  proved,  and  for  excessive  dam- 
ages, as  the  jury  allowed  too  much  as  the  weight  of  hides 
alleged  to  have  been  sold,  the  evidence  for  the  plaintiff 
shewing  that  there  was  not  more  than  100  sides  above 
average  weight,  i.  e.,  18  pounds  ; and  yet  the  jury,  in  esti- 
mating damages,  allowed  400  sides  overweight,  i.  e.,  25 
pounds  each. 

The  rule  was  enlarged  until  the  present  Term,  when  W. 
Atkinson  shewed  cause  : — 

The  correspondence  and  telegraphic  message  make  out  a 
complete  contract,  and  the  question  of  damages  was  entirely 
for  the  jury:  Story  on  Contracts,  640,  sub-sec,  B.  If  the 
court  should  be  of  opinion  that  the  damages  were  larger 
than  they  should  be,  they  will  not  grant  a new  trial  on 
that  account,  for  the  difference  would  bring  the  amount 
below  the  sum  for  which  new  trials  arc  granted. 

W.  Eccles,  contra; — The  letter*  produced  show  no  bind- 
ing contract.  The  first  letter  of  laintiff  is  one  of 
mere  enquiry;  while  that  of  defendants,  in  reply,  was  only 
giving  the  information  sought  for.  Nothing  in  it  bound 
the  defendants  to  sell  at  the  price  named,  and  nothing  in 
the  two  letters  up  to  that  time  bound  the  plaintiff  to  buy. 
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< etter,  that  of  the  18th  of  September,  is  the  one 
which  contains  the  first  specific  offer  as  to  quality,  quantity 
and  price ; but  that  is  not  a complete  offer  to  accept  the  lea- 
ther that  defendants  had,  for  plaintiff  is  to  send  over  Mr. 
Parsons  to  look  out  what  will  be  most  suitable  for  his  trade. 
Suppose  Mr.  Parsons  had  said  none  was  suitable  for  his 
trade,  wnuld  the  plaintiff  have  been  bound  by  the  contract? 
If  not,  these  defendants  cannot  be  hound. 

The  telegraphic  communication  was  not  an  acceptance 
of  an  offer  so  as  to  make  a contract,  but  rather  telling 
plaintiff  that  Mr.  Parsons  could  go  over  on  Wednesday, 
and  see  if  the  leather  defendants  had  would  suit  him.  He 
cited  Comyns  Digest,  “ ygreement,”  C. ; .Addison  on  Con- 
tracts, 22,  24  ; Hutchinson  et  ad.  v.  Bo  riser  et  al.,  5 M.  & W. 
t535 ; Chitty  on  Contracts,  4 Ed.  12,  850;  Drant  v.  Brown 
3 B.  & C.  668:  Jordon  v.  Norton,  4 M.  & W.  155 ; Gaunt 
v.  Hill,  1 Starkie,  10 ; Parsons  on  Contracts,' I.  899. 

R.  A.  Harrison,  with  him: — The  effect  of  plaintiff’s  offer, 
in  his  letter  of  the  13th  of  September,  is  to  take  the  400 
sides,  provided  Mr.  Parsons  finds  that  quantity  suitable  for 
his  trade.  This  was  only  a conditional  offer,  and  the  tele- 
graphic communication,  even  if  constituting  an  acceptance 
of  it,  which  is  not  admitted,  does  not  make  a complete 
unconditional  contract. 

He  cited  Mosely  v.  Tunker , 3 C.  M.  & R.  692,  S.  C.,  5 
Tyr.  416  ; Jacksons.  Galloway,  5 Bing.  N.  C.  75;  Duke  v. 
Andrews,  2 Ex.  290 ; Wilmer  v.  Sharpe,  4 C.  B.  404,  441 ; 
Felthouse  v.  Bindley,  7 L.  T.,  N.  S.  835. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  case  made  out  for  the  plaintiff  only  shews  a trans- 
action which  amounts  to  a proposal,  then  the  action  will  not 
lie.  But  if  the  facts  shew  a proposal  met  by  that  acceptance 
which  makes  it  no  longer  the  act  of  one  party,  but  of  both, 
then  both  will  be  bound  by  it,  and  either  may  bring  an 
action  for  a breach  of  the  agreement.  If  the  contract  he 
contained  in  letters  it  will  be  binding,  if  it  can  be  collected 
from  a fair  interpretation  of  the  letters  that  they  import  a 
concluded  agreement. 
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In  construing  a contract  arising  out  of  letters  sent  by 
post,  the  party  making  a proposal  must  be  considered  as 
renewing  his  offer  every  moment  until  the  time  at  which 
the  answer  is  to  be  sent,  and  then  the  contract  is  completed 
by  the  acceptance  of  the  offer  : Adams  v.  Linds  ell,  (1  B. 
& Aid.  681).  The  doctrine  in  this  case  seems  to  be  ap- 
proved of  in  Higgins  v.  Dunlop,  on  a Scotch  appeal  in  the 
House  of  Lords,  on  the  24th  of  February,  1 848 , and,  ac- 
cording to  the  views  expressed  by  the  Lord  Chancellor  in 
that  case,  in  order  to  make  out  the  contract,  it  will  only  be 
necessary  to  refer  to  the  letter  of  the  plaintiff  of  the  13th 
September  and  the  telegraphic  answer  of  the  15th.  The 
effect  of  the  letter  of  the  13th  September,  considered  as  an 
offer,  seems  to  me  to  be  this,  “ I will  take  400  sides  of  your 
best  Spanish  No.  1 sole  leather  overweight,  at  22  cents  per 
pound,  payable  in  cash,  and  will  send  over  Mr.  Parsons  in 
a few  days  to  look  out  (select)  what  will  be  most  suitable 
for  my  trade.”  The  telegraphic  message  in  reply,  dated 
the  15th  September,  is,  “ Wednesday  next  will  be  the  most 
convenient  to  attend  Mr.  Parsons  at  tannery.” 

Does  not  this  answer  imply  an  acceptance  of  the  offer  ? 
For  what  purpose  was  Mr.  Parsons  to  be  attended  at  the 
tannery  ? Was  it  to  enable  Mr.  Parsons  to  make  an  offer 
for  the  leather,  or  to  say  what  kind  he  wanted  ? Mr.  Thorne 
had  done  that  in  the  very  letter  to  which  the  telegraphic 
communication  purports  to  be  a reply.  The  answer  seems 
to  me  to  imply  an  acceptance  of  the  offer.  But  when  we 
refer  to  the  letter  of  Sept.  7th,  in  which  the  price  of  the 
leather  is  stated,  and  the  concluding  part  of  it,  in  which  the 
manager  of  the  tannery  says  to  Mr.  Thorne,  “ Trusting  to 
receive  your  order,  I remain,  &c.,”  it  seems  to  strengthen 
this  view.  Taking  the  whole  correspondence  together,  and 
putting  a reasonable  interpretation  upon  it,  such  as  we 
ought  to  give  to  all  commercial  contracts  entered  into  by 
letters  and  telegraphic  communications,  the  proper  conclu- 
sion is,  that  a binding  agreement  was  made  between  the 
parties.  After  notice  of  the  defendants’  acceptance  of  the 
offer  by  the  telegraphic  despatch,  the  contract  was  binding 
on  the  plaintiff  as  well  as  on  the  defendants  ; and  if  the 
plaintiff  had  refused  to  accept  the  leather,  an  action  could 
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have  been  maintained  for  any  damages  sustained  from  such 
refusal. 

The  proposal  to  take  the  400  sides  seems  to  be  uncondi- 
tional, and  the  plaintiff  was  only  to  be  allowed  to  select 
(look  out)  what  was  most  suitable  for  his  trade  from  the 
defendants’  stock.  He  does  not  say,  I will  send  over  and 
see  if  your  leather  is  of  the  quality  suitable  for  my  trade, 
and  if  so  I will  take  400  sides,  but  “ I will  take  400  sides, 
and  send  Mr.  Parsons  to  look  out  what  will  be  most  suit- 
able.'’ The  reasonable  construction  to  put  on  this,  in  my 
judgment,  is,  “I  will  select  the  400  sides  from  the  stock 
of  the  leather  which  you  have,  taking  what  is  most  suit- 
able, &c.” 

This  would  not  pass  the  property  in  any  specific  400 
sides  to  the  plaintiff,  for  the  selection  contemplated  would 
leave  something  further  to  be  done  before  the  specific  goods, 
which  were  to  become  the  property  of  the  plaintiff,  could  be 
-^ascertained ; but  the  contract  to  sell  400  sides  of  that  leather 
could  well  be  perfected  by  the  correspondence. 

The  facts  that  plaintiff  sent  Mr.  Parsons  over  on  the  day 
named  to  look  out  the  leather,  and  that  defendants  them- 
selves had  placed  the  leather  in  a pile  for  plaintiff,  as  proved 
on  the  trial,  shew  the  understanding  of  both  parties  as  to 
the  effect  of'  the  agreement. 

The  natural  and  reasonable  conclusion  to  arrive  at  is  the 
one  already  mentioned, — that  there  was  a complete  contract 
between  the  parties  to  buy  and  sell  the  400  sides  of  leather. 
The  view  contended  for  by  the  defendants  seems  to  me  to  be 
a strained  and  unnatural  one : it  is,  that  there  was  only  a 
naked  proposal  to  buy  400  sides  of  leather,  if,  on  looking 
them  out,  they  were  found  to  be  suitable  for  plaintiff’s 
trade;  and  that  the  telegraphic  message  in  reply  was  merely 
to  fix  Wednesday  as  the  day  when  plaintiff’s  messenger 
could  look  over  the  leather  and  then  buy  it,  if  he  liked  it, 
or  reject  it,  if  he  did  not  like  it,  or  did  not  choose  to  buy 
it,  and  the  object  of  the  message  was  merely  to  inform  him 
he  could  see  the  leather  on  Wednesday. 

If  this  be  the  proper  result  to  arrive  at  from  the  corres- 
pondence and  facts  shewn,  both  parties  seem  to  have  taken 
great  deal  of  trouble  to  inform  each  other  of  their  views 
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and  intentions,  without  having  arrived  at  any  practical 
result. 

The  fact  that  the  price  of  leather  had  increased,  and  the 
unwillingness  of  the  defendants  to  deliver  it  after  such 
increase  at  the  price  they  had  named  for  it  in  their  first 
letter,  and  at  which  the  plaintiff  had  offered  to  take  it, 
suggest  that  the  view  of  the  contract  now  contended  for  by  ' 
the  defendants  is  an  attempt  to  get  rid  of  a bargain  by  an 
ingenious  interpretation  of  the  correspondence,  rather  then 
frankly  carrying  out  what  they  had  really  agreed  to,  and 
what  both  parties  at  the  time  understood. 

As  to  misdirection  of  the  learned  judge  in  saying,  during 
the  discussion  of  the  points  raised  before  him  by  counsel, 
that  the  telegraphic  message  was  to  be  taken  most  strongly 
against  the  sender  or  writer, — it  appears  from  the  note  of  the 
learned  judge  the  jury  were  not  so  directed,  and  if  they 
were  we  cannot  say  it  was  wrong ; and  even  if  it  were 
wrrong,  it  would  be  no  ground  fora  new  trial,  for,  as  already 
intimated,  we  are  of  opinion  that  the  correspondence  and 
evidence  given  at  the  trial  shew  that  a binding  contract  to 
sell  the  400  sides  were  made. 

As  to  damages,  they  were  peculiarly  within  the  province 
of  the  jury.  They  were  not  necessarily  compelled  to  take 
the  estimate  of  Mr.  Hervey,  defendants’  manager,  as  to  the 
weight  of  the  sides,  in  preference  to  tllat  of  Mr.  Parsons. 
But  taking  Hr.  Hervey ’s  estimate  of  800  sides,  at  an  average 
of  18  pounds  a side,  the  other  hundred,  he  thinks,  were 
overweight,  and  the  average  weight,  as  found:  by  the  jury, 
25  pounds  a side.  This  would  make  a difference  of  2,100 
pounds,  which,  at  two  cents  a pound,  would  be  equal  to 
$42.  If  this  could  be  clearly  shewn  to  have  been  an  erro- 
neous estimate  of  the  damages,  which  it  cannot  be  said  to 
be,  we  would  not  be  justified  in  granting  a new  trial  when 
so  small  a sum  was  at  stake. 

We  are  of  opinion  the  rule  for  a new  trial  should  be  dis- 
charged. 


Rule  discharged. 


MEMORANDA. 


During  the  present  term  the  following  gentlemen  were 
called  to  the  Bar,  viz.: — F.  Fenton,  McNeil  Clark,  Jno. 
C.  Upper,  C.  Lemon,  John  Bain,  E.  G-.  Malloch,  B.A., 
W.  F.  Read,  D.  Chisholm,  Elmes  Henderson,  S.  B. 
Newcomb. 
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Present: 

The  Hon.  William  Buell  Richards,  C.  J. 
“ Adam  Wilson,  J. 

“ John  Wilson,  J. 


Regina  y.  Pick. 

Conviction  for  rape — Rule  Nisi  for  new  trial  ref  used — Definition  of  rape — 
Evidence — Proper  direction  to  jury — Similarity  of  rule  in  civil  and  criminal 
cases , as  to  objecting  to  Judge's  charge — Non-direction , when  not  an  available 
objection — Misdirection — Sudden  disability  of  one  of  prisoner's  counsel  at  trial 

The  meaning  of  the  phraseology  in  an  indictment  for  rape,  that  the  prison- 
er “ violently  and  against  her  will  feloniously  did  ravish”  the  prosecu- 
trix, is,  that  the  woman  has  been  quite  overcome  by  foice  or  terror, 
accompanied  by  as  much  resistance  on  her  part  as  was  possible  under 
the  circumstances,  and  so  as  to  have  made  the  ravisher  see  and  know 
that  she  really  was  resisting  to  the  utmost. 

Where,  therefore,  the  evidence  of  the  prosecutrix  shewed  that  the  prisoner, 
havii  g followed  her  into  the  house  and  without  her  knowledge  bolted 
the  d or.  succeeded,  after  she  had  several  times  escaped  from  him,  in 
dragging  and  throwing  her  upon  the  bed,  where  he  had  connection  with 
her,  she  making  several  attempts  to  get  up,  but  being  too  exhausted  to 
do  so,  the  prisoner  avowing  that  he  had  come  on  purpose,  and,  as  she 
was  in  his  power,  he  wonld  do  as  he  pleased;  that  she  resisted  as  long 
as  she  could,  and  then,  before  he  had  effected  his  purpose,  screamed  out 
and  called  to  her  child  who  was  outside,  being  corroborated  as  to  tha 
screams  by  the  chi  d,  and  by  another  witness  who  heard  cries,  manifestly 
those  of  the  prosecutrix  ; it  also  appearing  that  the  husband  of  the  pro- 
secutrix had  received  a letter  from  her  on  the  20th  of  the  same  month 
jn  which  the  rape  was  said  to  have  been  committed,  which  it  was  alleged 
was  on  the  iith  of  that  month,  stating  that  the  prisoner  had  been  at  his 
house  and  abused  her. 

Held,  sufficient  evidence  to  warrant  a conviction  for  rape. 

The  rule  is  the  same  in  criminal  as  in  civil  cases,  at  any  rate  where  the 
prisoner  is  defended  by  counsel,  that  any  objection  to  the  charge  of  the 
presiding  judge,  either  for  nondirection  orformisdirection,  must  be  taken 
at  the  trial,  and  if  not  then  taken  it  cannot  be  afterwards  raised,  especi- 
ally where  the  evidence  fu  ly  sustains  the  verdict. 

Nonuirection  is  not  an  available  objection  where  the  verdict  is  not  against 
evidence;  and,  where  the  law  is  clear,  it  is  no  misdirection  to  leave  the 
facts  simply  to  the  jury,  for  they  are  the  judges  of  the  evidence. 

Misdirection  can  only  be  upon  a point  of  law,  not  on  a matter  of  fact. 

In  this  case  the  facts,  as  the  y appeared  in  evidence,  were  left  to  the  jury, 
who  were  also  told  that  they  must  be  satisfied,  before  convicting  him, 
that  the  prisoner  had  had  connection  with  the  prosecutrix  “with  force 
and  violence  and  against  her  will  ; ai  d,  further,  that  “ some  resistance 
should  be  made  on  the  part  of  the  woman,  to  shew  that  she  really  was 
not  a consenting  party 
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Held , a proper  and  full  direction,  and  that  there  vs  as,  therefore4  no  m is 
direction. 

One  of  the  prisoner’s  counsel  at  the  trial,  whilst  he  was  addressing  the 
jury,  at  the  close  of  the  case,  was  suddenly  seized  with  a fit  and  incapa. 
citated  from  proceeding  any  further.  No  adjournment  was,  however 
applied  for,  but  the  other  who  was  the  senior,  counsel,  continued  the 
address  to  the  jury  on  the  prisoner’s  behalf,  without  raising  any  objection 
that  he  was  placed  at  a disadvantage  by  reason  of  his  colleague’s  dis- 
ability ; it  did  not,  moreover,  appear  that  the  prisoner  had  been  preju- 
diced by  the  absence  of  the  counsel  alluded  to  : 

Held,  no  ground  for  a new  trial. 

The  prisoner  made  an  affidavit  unequivocally  denying  the  charge  of  rape 
but  admitting  a criminal  connection  with  the  prosecutrix,  had,  however 
as  in  effect  alleged,  at  her  own  solicitation.  There  were,  too,  other 
exculpatory  circumstances  sworn  to  by  him,  as  to  which  the  prosecutrix 
and  her  husband,  both  of  them  wore  examined  at  the  trial,  could  have 
deposed,  had  they  been  interrogated  with  reference  to  them  : 

The  court,  following  The  Queen  v.  Chubbs,  14  C.  P.  32,  declined  to  inter- 
fere, and  the  rule  nisi  f >r  a new  trial  was  accordingly  refused 

The  prisoner  was  tried  at  the  last  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery,  held  for  the  County 
of  Norfolk,  before  the  Chief  Justice  of  this  court,  and  con- 
victed of  the  offence  of  rape  committed  upon  one  Wealthy 
Tutty, 

The  prosecutrix  stated  at  the  trial,  among  other  facts, 
that,  after  the  prisoner  had  followed  her  from  the  house  to 
the  wood-shed  and  back  again  to  the  house,  and  after  soli- 
citing her  to  go  to  the  barn  and  have  connection  with  him, 
and,  after  requesting  her  to  send  the  children- away,  when 
she  came  into  the  house  again,  he,  without  her  knowledge, 
bolted  the  door.  The  witness  then  proceeded  : 

“He  then  caught  hold  of  me  : wanted  me  to  go  into  the 
bed-room  : I got  away  from  him  two  or  three  times ; he  at 
last  held  me  and  dragged  me  to  the  bed-room  and  threw  me 
on  the  bed : I raised  to  try  and  get  up  two  or  three  times, 
but  I was  so  exhausted  I had  no  strength  to  help  myself. 
He  said  he  had  come  on  purpose  : I was  in  his  power  and 
he  would  do  as  he  pleased.  He  had. connection  with  me,  as 
a man  with  a woman.  I fought  as  long  as  I could,  and 
when  I could  do  no  more  I had  to  scream.  I called  to  my 
little  girl.  She  came  to  the  backdoor  he  had  bolted.  That 
was  the  first  I knew  the  door  was  bolted.  She  came  to  the 
other  door  and  ca  ne  in.  When  she  did  so  prisoner  was  in 
the  bed-room  on  the  bed.  He  then  left  me  and  said,  “ Oh, 
what  made  you  scream!  Now  she  has  come  and  caught  us, 
or  seen  us.” 
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In  her  cross-examination  she  said : “There  was  another 
door  leading  from  the  wood-house.  I could  not  go  out, 
because  he  held  me.  When  he  found  I was  vexed,  he 
seemed  afraid  and  let  me  go  in.  * * * When 

I came  in  he  caught  hold  of  me.  I did  not  make  a noise 
because  I thought  I could  get  away  from  him.  * * * 

There  was  another  door  to  the  house  besides  the  one  that 
was  fastened.  1 could  not  run  out  of  that,  because  he 
caught  me  before  I could  get  to  the  door.  * * * 

I did  not*  scream  before  he  got  what  he  wanted,  because  I 
thought  I could  get  away  from  him.  * * I halloo’d 

before  it  was  all  over.  1 did  halloo  when  I found  1 could 
not  get  away  from  him  : I called  to  the  child.  * * * 

I cried  out  before  he  had  connection  with  me,  and  when  he 
was  trying  to  effect  his  purpose.  * * * I screamed 

until  the  child  came  in.” 

There  was  evidence  by  the  daughter  of  the  prosecutrix, 
who  was  outside  of  the  house  and  close  to  it,  that  her  mother 
screamed  out ; and  the  evidence  of  Elizabeth  Sharp,  who 
lived  about  85  or  40  rods  from  the  prosecutrix,  that  she  had 
“heard  a hallooing”  shortly  after  the  prisoner  had  passed 
her  house  in  the  direction  of  the  house  of  the  prosecutrix, 
and  before  he  returned  from  it,  apparently  just  while  the 
prisoner  was  in  the  house  of  the  prosecutrix.  The  jury 
found  the  prisoner  guilty. 

I).  B.  Read,  Q.  C.,  moved  for  a rule  nisi  calling  upon 
the  Attorney  General  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a new  trial  had  on  the  following  grounds  : 

1.  Because  the  evidence  was  not  sufficient  in  law  to  war- 
rant a conviction  for  rape,  it  not  being  proven  that  the 
prosecutrix  was  by  physical  violence  or  terror  overcome  or 
forced  against  her  will,  she  resisting  as  much  as  she  could, 
and  so  as  to  make  the  defendant  see  or  know  that  she  was 
really  resisting  to  the  utmost,  on  the  occasion  of  the  alleged 
rape. 

*2.  Because  the  jury  should  have  been  directed  by  the 
learned  Chief  Justice,  who  tried  the  case,  that  it  was  neces- 
sary that  the  jury  should  be  satisfied  that  the  said  Wealthy 

* Tliis  would  appear  to  have  been  a mistake  in  taking  the  evidence  at 
the  trial. 
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Tutty  was  by  physical  violence  or  terror  overcome  or  forced 
against  her  will,  she  resisting  as  much  as  she  could,  and  so 
as  to  make  the  prisoner  see  or  know  that  she  was  really 
resisting  to  the  utmost,  on  the  occasion  of  the  alleged  rape. 

8.  Because  of  the  learned  Chief  Justice  saying  to  and 
directing  the  jury  that  they  had  a right  to  expect  some  re- 
sistance on  the  part  of  the  woman,  to  shew  that  she  really 
was  not  a consenting  party,  which,  with  the  previous  part 
of  his  direction,  might  have  led  the  jury  to  infer  that  some 
resistance  was  sufficient ; whereas  they  should  have  been 
directed  that  she  really  was  resisting  to  the  utmost,  both 
physically  and  with  her  will. 

4.  That  the  said  Wealthy  Tutty  herself  stated  in  evidence 
that  “ she  did  not  scream  before  the  defendant  had  connec- 
tion with  her,  because  she  thought  she  could  get  away  from 
him  ; and  there  was  no  evidence  that  she  made  an  effort  to 
alarm  the  neighbours  ; nor  was  any  mark  of  violence  exhi- 
bited upon  her  person  ; and  the  evidence  shewed,  that  she 
did  not  make  any  real  effort  to  escape  from  her  house  where 
the  alleged  rape  was  committed,  and  that  she  only  cried 
out  when  discovered. 

5.  That  a letter  froip.  the  said  Wealthy  Tutty  to  her  hus- 
band, and  a letter  from  him  in  reply,  were  put  in  evidence 
on  the  part  of  the  Crown,  which  ought  not  to  have  been 
received. 

6.  That  evidence  was  received  of  a statement  made  by 
her  to  Pamelia  Sharp  and  to  her  husband,  that  the  defend- 
ant had  ravished  her,  which  should  not  have  been  received. 

7.  Because  the  fact  that  Michael  H.  Foley,  who  was  ad- 
dressing the  jury  for  the  defendant,  was  taken  ill  with  a fit 
and  rendered  incapable  of  continuing  his  address  in  sum- 
ming up  the  evidence  (he  having  arranged  with  his  col- 
league counsel  so  to  do,  and  watched  the  evidence  with  that 
view),  greatly  prejudiced  the  defendant  in  his  defence,  and 
justice  required  that  there  should  be  a new  trial. 

8.  Because  of  the  innocence  of  the  defendant  of  the  crime 
of  rape,  as  disclosed  in  his  affidavit  filed. 

9.  Because  the  verdict  was  contrary  to  law,  the  charge  of 
the  Chief  Justice,  the  weight  of  evidence,  and  on  affidavits 
filed. 
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The  learned  counsel  cited  the  following  authorities  : Stark. 
Ev.  3 ed.  950;  Regina  v.  Rudland,  4 F.  & F.  495 ; Regina 
v.  Malpas,  3 Cox,  482;  Regina  v.  Sweenie,  8 Cox,  223  ; Lew. 
C.  C.  II.  293 ; Bunker’s  Digest,  535-8  ; Regina  v.  Flynn, 
1 Craw.  & Dix,  293  ; Honor e v.  Murray,  3 Da.  31. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  cannot  say  upon  this  evidence,  in  the  words  of  the 
motion,  that  the  evidence  was  not  sufficient  to  warrant  a 
conviction  for  rape  ; or  that  it  was  not  proven  that  the  pro- 
secutrix was  by  physical  violence  or  terror  overcome  or 
forced  against  her  will ; or  that  she  did  not  resist  as  much 
as  she  could,  and  so  as  to  make  the  prisoner  see  and  know 
that  she  was  really  resisting  to  the  utmost. 

This  is  a part  of  the  language  used  by  Mr.  Justice  Cromp- 
ton, in  his  charge  to  the  jury  in  the  case  of  Regina  v.  Rud- 
land (4  F.  & F.  495),  to  which  we  were  referred  when  the 
rule  was  moved.  That  learned  judge,  in  the  case  mentioned, 
said  that  the  jury  would  be  satisfied  “ not  merely  that  the 
act  was  in  some  degree  against  the  will  of  the  woman,  but 
that  she  was  by  physical  violence  or  terror  fairly  overcome, 
&c.” 

This  is  nothing  more  and  can  be  nothing  more  than  the 
phraseology  of  the  indictment,  that  the  prisoner  “ violently 
and  against  her  will  feloniously  did  ravish”  the  prosecutrix, 
illustrated  and  popularized  ; and  it  only  means  that  the  jury 
should  understand  that  the  effect  of  this  technical  language 
is,  that  the  woman  has  been  quite  overcome  by  force  or  ter- 
ror, she  resisting  as  much  as  she  could,  and  resisting  so  as 
to  make  the  prisoner  see  and  know  that  she  really  was  resist- 
ing to  the  utmost ; and  that  if  this  degree  of  coercion  by  the 
prisoner,  and  of  resistance  by  the  prosecutrix,  have  not  been 
proved,  the  crime  of  rape  has  not  been  committed.  There 
was  and  is,  in  our  opinion,  quite  sufficient  evidence  from 
which  this  degree  of  violence  and  resistance,  and  the  pur- 
pose of  the  resistance,  could  properly  have  been  believed  b}^ 
the  jury  to  have  been  exercised  hy  the  respective  parties 
upon  the  occasion  in  question. 

This  applies  to  the  1st  reason  stated  in  the  rule. 

The  2nd  and  3rd  reasons  are  substantially  a complaint  of 
the  direction  of  the  learned  Chief  Justice  to  the  jury  for 
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as  it  is  said,  not  charging  the  jury  in  the  terms  set  forth  in 
the  first  reason  of  the  rule. 

The  written  note  of  the  charge  to  the  jury  is  as  follows: 

“I  shall  leave  the  whole  question,  as  one  of  fact,  to  the 
jury,  saying  that  all  the  circumstances  must  be  taken  into 
consideration  and  then  they  are  to  say  whether  they  are 
satisfied  that  the  prisoner  had  connection  with  the  woman 
with  force  and  violence  and  against  her  will.  The  jury 
have  a right  to  expect  some  resistance  on  the  part  of 
the  woman,  to  shew  that  she  really  is  not  a consent- 
ing party.  I go  over  the  facts  and  leave  the  case  to 
them.”  No  one  can  doubt  that  much  more  was  said  to  the 
jury  by  way  of  charge  than  is  here  noted  : for  it  expressly 
appears  that  the  learned  Chief  Justice  did  “go  over  the 
facts”  and  did  “leave  the  case”  to  the  jury  ; and  it  also  ap- 
pears that  the  jury  were  told  that  they  must  he  satisfied, 
before  convicting  the  prisoner,  that  he  had  connection  with 
the  woman  “with  force  and  violence  and  against  her  will,” 
and  thatthey  must,  also,  be  satisfied  that  there  was  evidence 
of  “ some  resistance  on  the  part  of  the  woman  to  show  that 
she  really  was  not  a consenting  party.” 

All  the  substantial  facts  which,  it  is  said,  should  have  bc-en 
submitted  to  the  jury  by  way  of  direction,  we  think,  were 
submitted  to  them;  and,  as  a fact,  the  counsel  for  the  prison- 
er does  not  dispute  that  the  intention  of  the  jury  was  speci- 
ally called  by  the  learned  Chief  Justice  to  all  the  circum- 
stances which  were  relied  upon  at  the  trial  by  counsel,  and, 
which,  it  was  said,  impeached  the  credibility  of  the  woman, 
or  disproved  the  felonious  character  of  the  act:  and  it  is  re- 
ported to  us  that  the  Chief  Justice,  and  admitted  by  the  pris- 
oner’s counsel,  that  the  direction  to  the  jury  was  rather  favour- 
able to  the  prisoner  than  otherwise,  as  to  the  felony  charged. 

It  has  only  to  be  added  that  there  was  no  complaint  made 
at  the  trial  as  to  any  point  on  which  a direction  was  not  given, 
nor  upon  which  an  erroneous  or  insufficient  direction  was 
given  ; nor  any  request  made  that  any  other  or  fuller  charge 
should  have  been  made  than  was  made;  and;  in  the  absence 
of  such  an  objection  or  request,  it  would  be  contrary  to  all 
practice  to  allow  an  objection  to  be  raised  at  a time  when  it 
cannot  be  directly  cured,  and  which,  if  it  had  been  made  at 
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the  proper  time,  might  have  been  remedied  on  the  spot ; 
and  in  this  respect  there  is  no  difference  between  a civil  and 
a criminal  proceeding,  at  any  rate  when  the  prisoner  is  de- 
fended by  counsel. 

Non- direction  is  not  an  available  objection  when  the  ver- 
dict is  not  against  evidence  : Great  Western  Railway  Co.  of 
Canada  v.  Braid  (1  Moore’s  P.C.C.,  N.  S.  101,  9 Jur.  N.  S . 
339) ; Ford  v.  Lacey  (30  L.J.  Exch.  357)  ; and,  when  the 
law  is  clear,  it  is  no  misdirection  to  leave  the  facts  simply  to 
the  jury;  because  they  are  the  judges  of  the  evidence : Ibid 

Misdirection  can  only  be  upon  a point  of  law,  not  on  a 
matter  of  fact : Greenough  v.  Parker  (4  L.T.,  N.S.,  473). 

The  rule  is  thus  laid  down  in  the  11  Ed.  of  Arch.  Pr. 
1507  : “ The  court  will  not  grant  a new  trial  for  an  objection 
either  to  the  direction  of  the  judge  at  the  trial,  or  to  the 
admission  or  rejection  of  evidence,  unless  such  objection  was 
distinctly  raised  at  the  trial.” 

The  new  trial  in  civil  actions  is  the  remedy  chiefly  adop 
ed  in  lieu  of  the  proceeding  by  bill  of  exceptions  ; and  if  a 
bill  of  exceptions  had  been  tendered  the  exception  must 
have  been  expressly  taken  and  stated : Martin  v.  The 
Great  N.  R.  Co.  (16  C.  B.  179).  There  are  several  cases  in 
our  own  courts  on  the  same  question  of  misdirection. 

For  the  reasons  stated  we  think  there  was  a proper  direct 
tion  and  a full  direction,  and,  therefore,  no  misdirection  ; 
but  even  if  there  had  been,  that  it  is  not  open  to  exception 
now,  and  more  particularly  when  the  evidence  quite  war- 
rants the  finding  of  the  jury. 

The  5th  objection,  that  a letter  from  the  prosecutrix  to 
her  husband  and  an  answer  from  the  husband  to  his  wife 
were  improperly  received  in  evidence  is  not  sustainable  in 
fact : such  letters  were  produced  by  the  crown,  but  were  not 
"read. 

The  6th  objection  could  no  doubt  have  been  properly 
taken  at  the  trial ; for  Elizabeth  Sharp  did  say  that  after 
she  saw  the  prisoner  pass  her  house,  and  when  she  heard  the 
hallooing  at  the  prosecutrix’s  house,  “ the  thought  went 
through  my  mind,  can  he  be  there  abusing  that  woman 
when  she  was  alone  ?”  Edward  Tutty,  also,  the  husband 
said,  that  at  Windsor,  on  the  20th  of  October,  he  received 
25  16  u.  c.;  c.  p. 
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a letter  from  his  wife,  and  “ she  mentioned  the  prisoner  had 
been  at  my  house  and  abused  her.”  For  neither  of  these 
statements,  so  far  as  they  criminated  the  prisoner,  was 
admissible ; but  no  objection  was  then  taken.  We  know, 
too,  it  does  frequently ’happen  that  a witness  will  bring 
something  out  before  he  can  be  prevented  from  doing  so, 
and  when  it  is  objected  to  the  judge  does  not  receive  it, 
and  will,  if  necessary,  caution  the  jury  not  to  act  upon  it, 
because  it  should  not  have  been  stated,  and  we  cannot  doubt 
the  Chief  Justice  would  have  proceeded  so  in  this  case,  if  it 
had  been  thought  worth  while  to  raise  any  question  about 
the  statements. 

If  the  party  do  not  object  at  the  proper  time  and  in  the 
proper  manner,  to  correct  any  such  inadvertence  or  misad- 
venture, he  cannot  be  allowed,  after  lying  by,  to  start  it  as 
an  objection  and  claim  a new  trial  on  the  ground  of  his  own 
neglect,  when,  besides  such  statements,  there  was  quite  suf- 
ficient evidence  to  establish  the  same  facts  contained  in  them, 
that  the  prisoner  was  at  the  house  of  the  prosecutrix,  and 
that  he  had  abused  her. 

The  7th  ground  stated  in  the  rule  is  one  which  cannot  be 
entertained.  If  a postponement  of  the  trial  had  been  asked 
for  by  the  prisoner,  or  by  the  other  counsel,  Mr.  Tisdale,  in 
consequence  of  the  sudden  illness  of  Mr.  Foley,  it  would 
have  been  in  the  discretion  of  the  learned  Chief  Justice  to 
have  granted  it  or  not,  and  to  have  adjourned  it  for  an  hour 
or  two,  or  to  another  day,  or  for  several  days,  or  until  the 
following  court,  as  might  have  been  desired  or  have  been 
thought  reasonable  ; but  no  such  request  was  made,  and  it 
is  clea.r  the  judge  could  not  of  himself  have  discharged  the 
jury  and  committed  the  prisoner  to  gaol  for  six  months  until 
the  next  court  was  held.  But  the  prisoner  was  not  left  un  * 
defended,  for  he  had  two  counsel  retained,  both  of  them 
present  at  the  trial,  and  when  the  one  was  unfortunately 
incapacitated  from  proceeding  by  his  sudden  and  dangerous 
illness,  the  other  counsel,  being  the  senior  counsel  in  fact, 
assumed  his  place  and  addressed  the  jury  on  behalf  of  the 
prisoner  and  conducted  it  to  its  termination,  without  raising 
, any  question  or  making  an  objection  or  difficulty  of  any 
kind,  that  he  was  obliged  to  do  so,  or  that  he  was  placed 
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at  any  disadvantage,  by  reason  of  the  illness  of  his  col- 
league. 

It  is  not  stated  as  a fact  that  the  prisoner  was  prejudiced 
in  any  manner ; but  it  is  agreed  and  suggested  that  ho  may 
or  must  have  been.  We  cannot  assume  anything  of  the 
kind,  nor  has  it  been  reported,  to  ns  by  the  Chief  Justice 
that  he  has  reason  to  believe  that  any  such  prejudice  was 
in  fact  sustained. 

The  8th  ground  on  which  a new  trial  is  asked,  is  upon 
the  affidavits  which  are  now  filed  on  the  part  of  the  prisoner. 
The  only  affidavit  to  which  we  refer  is  the  one  at  consider- 
able length  by  the  prisoner. 

He  says  he  is  not  guilty  of  the  offence  : that  on  the  9th 
of  October,  when  he  happened  to  be  at  the  house  of  the 
prosecutrix,  she  voluntarily  took  liberties  with  him,  and 
permitted  him  to  take  them  with  her,  though  no  criminal 
intercourse  took  place  then ; and  that  she  invited  him  to 
return  at  his  convenience.  That  on  the  17th  of  the  same 
month,  when  the  offence  is  said  to  have  taken  place,  he  hap- 
pened again  to  be  at  her  house,  when  she  acted  in  the  same 
manner  as  she  had  done  on  the  previous  occasion,  and  per- 
mitted him  to  act  in  like  manner  towards  her.  He  then 
states  that  he  solicited  her  to  permit  him  to  have  connection 
with  her,  and  that  she  neither  refused  nor  assented  by  word, 
but  that  she  encouraged  him,  and  that  she  proceeded  volun- 
tarily to  the  bedroom,  he  accompanying  her  without  her  ob- 
jecting ; that  he  laid  her  on  the  bed  and  had  connection  with 
her,  without  any  objection  on  her  part ; that  after  this  she 
said  to  him  he  must  give  her  something  to  keep  the  secret ; he 
offered  her  a dollar;  she  said  she  mu3t  have  fifty ; he  objected, 
but  asked  what  time  she  would  give  for  payment,  if  he  agreed 
to  give  her  the  fifty  dollars;  she  said,  a month ; he  insisted 
on  a year;  she  at  length  consented,  on  condition  of  his  giv- 
ing her  his  note,  which  he  agreed  to  do,  and  he  did  give  it 
to  her,  and  she  accepted  it  in  full  satisfaction.  The  last 
clause  of  the  affilavit  is  as  follows:  “That  I did  not  see 

the  said  Wealthy  Tutty  again  until  the  evening  of  the 
twenty-sixth  of  October  last,  when  I met  her  on  the  road 
within  a few  rods  of  my  dwelling  house.  She  said  she 
wanted  to  speak  to  me.  I stopped  and  asked  her  what 
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she  wanted.  She  answered  that  she  wanted  me  to  sign  a 
note.  I asked  her  what  for,  and  for  what  amount.  She 
said  ‘fifty  dollars,’  and,  will  you  sign  it?’  I answered, 
‘No,  until  I know  what  it  is  for.’  ‘She  replied,  ‘I  will 
tell  you  what  it  is  for,  I have  written  to  Mr.  Tutty  that 
you  had  been  to  my  house  and  insulted  me,  and  Mr.  Tutty 
wrote  back  to  me  and  sent  a note  in  the  letter  for  fifty  dol- 
lars, which  he  wants  you  to  sign.  If  you  sign  that  note, 
and  give  me  up  the  note  you  hold  against  us  it  will  be  all 
right : if  not  I will  go  to  Mr.  White,  the  magistrate,  to- 
night.’ I replied,  ‘I  will  sign  no  such  note.’  She  thereupon 
repeated  her  threat  of  going  to  Mr.  White’s  that  very  night 
I answered,  4 you  may  go  to  Mr.  White’s  or  to  the  devil,  as 
you  please’ ; we  then  parted,  and  I heard  no  more  about 
the  matter  until  my  arrest.” 

These  facts  were  of  course  all  known  to  the  prisoner  at 
the  time  of  the  trial,  and  both  the  husband  and  wife  were 
present  and  were  sworn  and  examined  as  witnesses,  and 
might  have  been  interrogated  by  the  prisoner  as  to  these 
matters ; but  they  were  not  so  interrogated,  and  no  reason 
is  given  why  they  were  not.  Why  then  should  there  be  a 
new  trial?  It  was  on  this  very  ground  that  we  refused  a 
rule  nisi  for  a new  trial  in  The  Queen  v.  Chubhs , (14  U.  C. 
€.  P). 

My  own  opinion  is,  that  there  is  no  proper  ground  made 
for  issuing  a rule  to  shew  cause  why  a new  trial  should  not 
be  granted ; and,  unless  there  be  some  probability  that  the 
rule,  if  granted,  would  be  made  absolute,  it  should  not  be 
granted  at  all.  I see  nothing  wrong  in  the  carriage  of  the 
cause,  nor  anything  proposed  to  be  done  on  a future  trial 
•vhich  could  not  have  been  done  or  might  not  have  been 
as  well  done  on  the  trial  which  has  taken  place.  It 
would  not  be  in  furtherance  of  justice,  nor  a compliance 
with  the  purposes  of  the  statute,  to  vacate  this  verdict  and 
to  retry  the  charge  upon  the  same  evidence,  on  the  mere 
chance  of  the  result  of  its  being  different,  when  the  present 
verdict  cannot  be  said  to  be  unwarranted  by  the  evidence. 

The  rule  must,  therefore,  be  refused. 


Rule  refused. 


[889] 

Regina  v.  Seddons. 


Conviction  for  inciting  to  felony — Accomplices — Insufficient  corroboration  of — 
New  trial  refused. 

Where  the  verdict  is  neither  perverse  nor  contrary  to  law  and  evidence, 
although  it  may  be  somewhat  against  the  judge’s  charge,  it  will  not  be 
interfered  with,  if  there  be  evidence  to  sustain  it ; for  the  jury  are  to 
judge  of  the  sufficiency  and  weight  of  the  evidence. 

When  the  jury  have  been  cautioned  as  to  acting  uoon  the  unconfirmed  tes- 
timony of  accomplices,  no  fault  can  be  found  with  the  admission  of  their 
evidence. 

In  this  cause  the  jury  were  told  that  the  testimony  of  the  accomplices  was 
not  sufficient')1,  corroborated  to  warrant  a conviction,  whereupon  they 
came  into  court  stating  that  they  thought  the  prisoner  guilty,  but  that 
he  oght  not  to  be  convicted  on  the  evidence.  They  were  then  told  that 
they  ought  to  acquit ; but  after  a short  interval  they  returned  a verdict  of 
gui  ty.  Before  recording  their  finding,  the  presiding  judge  recommended 
them  not  to  convict  on  the  evidence,  saying,  however,  that  they  could  do 
so  if  they  thought  proper  ; they  nevertheless  adhered  to  their  verdict : — 
Held , no  ground  for  a new  trial  ; for  that  there  was  neither  error  nor  mis- 
conduct in  fact  or  in  law,  in  either  of  which  cases  only  the  statute  in- 
tended that  the  court  might  interfere  by  granting  a new  trial. 

The  rule,  that,  if  the  verdict  be  sufficiently  sustained  by  evidence,  the  court 
are  not  required  to  interfere,  asserted  and  acted  upon. 

This  was  a prosecution  for  unlawfully  soliciting  and 
enticing  Henry  Hyde  Parker  and  William  Smith  feloni- 
ously to  steal  $24,382,  the  money  of  the  President,  Direc- 
tors and  Company  of  the  Gore  Bank. 

The  trial  took  place  at  the  last  Court  of  Oyer  and  Termi- 
ner and  General  Gaol.  Delivery  for  the  County  of  Waterloo, 
held  at  Berlin,  before  the  Chief  Justice  of  this  court. 

The  defendant  was  convicted. 

T . H.  Spencer  now  moved  for  a rule  nisi  under  the 
statute,  calling  on  the  Attorney  General  to  shew  cause  why 
the  verdict  of  guilty  rendered  against  the  defendant  should 
not  be  set  aside  and  a new  trial  granted,  on  the  ground 
that  the  same  was  perverse 'and  against  law  and  evidence 
and  the  judge’s  charge,  and  that  the  only  evidence  against 
the  defendant  was  that  of  two  of  the  accomplices  of  those 
who  attempted  to  commit  the  offence  which  the  indictment 
charged  the  defendant  with  having  incited  those  persons  to 
commit ; and  that  their  evidence  was  in  not  part  corrobo- 
rated, but  was  contradicted  by  the  parties  who,  it  charged, 
were  so  incited,  and  which  accomplices  were  not  offered  by 
the  Crown  prosecutor  to  give  their  evidence  as  having 
turned  Queen’s  evidence,  when  in  fact  they  did  give  their 
evidence  in  that  character  and  tinder  all  the  inducements  of 
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that  character  ; and  that,  therefore,  neither  the  judge  nor 
the  jury  was  properly  informed  in  this  particular. 

An  affidavit  of  defendant  was  filed  denying  his  guilt, 
and  declaring  that  he  knew  nothing  of  the  attempt  to 
break  into  the  bank  being  contemplated  by  any  of  the  par- 
ties charged  therewith  or  by  any  other  person  ; and,  also, 
denying  having  spoken  to  the  witness  Clarke  about  the 
ntended  robbery  in  the  manner  or  to  the  effect  sworn  to  by 
Clark  at  the  trial,  and  denying,  moreover,  the  truth  of  the  evi- 
dence given  by  Davis  at  the  trial.  He  also  stated  that  Clark 
and  Davis  had  since  his  [the  defendant’s1  conviction  been  dis- 
charged from  custody,  without  having  been  prosecuted  for 
their  alleged  participation  in  the  intended  larcency,  although 
they  were  both,  as  he  believed  and  from  their  own  evidence 
participators  in  the  project;  and  that,  to  the  best  of  his 
recollection  and  belief,  it  was  not  admitted  at  the  trial,  on 
the  part  of  the  prosecution,  that  Clark  and  Davis  gave 
their  evidence  as  having  turned  Queen’s  evidence. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  evidence  shows  that  the  defendant  was  from  the  1st 
of  June,  1865,  and  for  several  months  before  the  intended 
robbery*  well  acquainted  with  Parker,  who  is  said  to  have 
been  the  principal  in  the  intended  felony ; that  he  went 
with  him  in  a very  secret  and  unusual  manner  from  Hamil- 
ton to  Toronto  for  Parker’s  furniture,  avoiding  all  taverns 
and  other  ordinary  places  of  resort  of  travellers,  starting 
by  waggon  at  one  or  two  o’clock  on  a Sunday  morning, 
and  going  to  Parker’s  house  in  Toronto  between  ten  and 
eleven  that  night,  loading  the  furniture  during  the  night, 
so  as  to  start  by  daylight  on  the  return  to  Hamilton,  and 
starting  on  the  return  journey  at  five  in  the  morning.  The 
witness,  Henry  Findlay,  the  driver  upon  that  occasion, 
said,  that  when  they  got  to  Toronto  on  the  Sunday  night, 
which  was  about  eight  o’clock,  the  defendant  went  into 
the  city,  but  not  Parker.  Parker  was  afterwards  to  meet 
them.  He  was  not  punctual,  and  the  defendant  went  to 
find  Parker.  Parker  then  took  the  witness  to  his  house  as 
before  stated.  The  witness,  also,  said  that  during  this 
night  in  Toronto,  “we  loaded  the  furniture  so  as  to  start 
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at  daylight:  I did  not  like  this.  They  [the  defendant  and 
Parker]  would  not  allow  us  to  go  to  any  tavern  and 
when  the  team  got  to  Hamilton  the  witness  was  met  at  the 
outskirts  of  the  city  by  Parker  [who  had  returned  by  some 
other  means]  and  the  defendant’s  ostler,  and  the  wagon 
was  driven  in  a roundabout  way  to  Parker’s  house.  The 
witness  said  he  was  paid  by  the  defendant  at  Parker’s 
desire,  who  said  he  would  repay  the  defendant  for  his  ser* 
vices  and  team  $12  and  his  expenses. 

Issac  Byles  and  Thomas  Smith,  who  were  ostlers  at 
Matthews’  livery  stables,  spoke  of  Smith,  one  of  the  party 
concerned  in  the  attempt  at  the  Gore  Bank,  getting  horses 
from  Matthews’  stable  at  different  times  and  until  shortly 
before  the  attempt  at  the  bank,  and  that  these  horses  were 
taken  to  defendant’s  house  for  Smith. 

George  Gustaf,  an  accomplice  in  this  intended  robbery, 
but  whose  testimony  the  defendant  does  not  complain  of 
also  shews  that  the  defendant  was  well  acquainted  with 
Parker  and  Clewes  or  Smith,  who  were  concerned  in  this 
offence ; that  he  [the  witness]  saw  them  the  month  before 
the  attempt  was  made  at  the  defendant’s  house  several 
times,  and  that  the  party,  Clewes,  Parker,  one  Bob  Smith, 
and  the  witness  himself,  left  the  defendant’s  house  in  a 
conveyance,  on  the  29th  of  -September,  for  Galt,  the  time 
when  an  attempt  was  made  to  commit  a robbery  at  the  same 
premises,  and  the  witness  said  he  did  not  know  if  the  defen- 
dant knew  where  thew  were  then  going.  He  heard  the 
defendant  and  Smith  speaking  together.  The  defendant 
gave  Smith  oats  and  directions  about  taking  care  of  the 
horses,  a parcel  of  sandwiches,  &e.;  the  meaning  of  which, 
as  will  be  seen  in  the  evidence  of  the  witness  given  at  the 
same  court  on  the  trial  of  Parker  for  this  attempted  rob- 
bery, is,  that  the  defendant  gave  the  oats,  sandwiches,  &c., 
to  the  party  before  they  left  his  house  on  their  journey. 
He  also  saw  some  one  or  other  of  tha  parties  at  the  defen- 
dant’s house.  The  witness  then  lived  in  Toronto.  He  went 
to  Hamilton  to  see  these  parties,  and  he  had  directions  to 
inquire  of  the  defendant  for  them.  Davis  told  him  to  ask 
the  defendant  or  his  bar-keeper  about  them.  He  asked  the 
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defendant  where  Bill  was,  which  was  Parker’s  alias  or 
slang  name. 

George  Mack,  who  was  a dectective  in  the  Toronto  Police 
Force,  said  he  had  a warrant  against  Parker  for  the  Pitts- 
burgh Bank  robbery  after  April,  1865,  in  the  latter  end  of 
May  or  beginning  of  June,  and  he  could  nob  find  Parker. 

Captain  Nicholl,  of  the  Hamilton  Police  Force,  said  that  a 
young  man  of  the  name  of  Wright,  who  lived  at  the  de- 
fendant’s house,  he  heard,  had  driven  the  team  to  Galt, 
where  the  robbery  was  attempted ; that  after  Clewes  was 
arrested  the  witness  heard  the  defendant  had  driven  Wright 
away.  He  asked  the  defendant  where  he  had  put  the  boy 
(Wright) ; he  said  he  had  left  him  in  the  wood-market,  three 
or  four  hundred  yards  or  more  off,  and  that  he,  had  not 
seen  Wright  since.  Upon  this  Captain  Nicholl  arrested  the 
defendant  for  it. 

All  this  evidence  given  by  witnesses  not  complained  of 
by  the  defendant,  and  it  shews  that  Parker  was  under  fear 
of  arrest  for  a prior  robbery  at  the  time  he  and  the  defen- 
dant drove  down  in  the  secret  and  suspicious  manner  from 
Hamilton  to  Toronto,  and  that  the  defendant  put  himself 
forward  to  effect  the  removal  of  Parker’s  family  and  furni- 
ture from  Toronto,  while  Parker  apparently  was  to  keep 
concealed  until  the  night  should  be  further  advanced  before 
he  would  venture  to  go  to  his  own  house.  The  whole  of 
this  transaction,  with  the  evidence  of  Mack  the  detective, 
was  necessarily  calculated  to  create  a very  bad  impression 
against  the  defendant,  unless  it  was  explained  or  removed  by 
other  testimony  or  circumstances;  but  instead  of  being 
removed  it  was  very  much  strengthened  by  the  other  mat- 
ters which  were  sworn  to, — the  pretty  frequent  intercourse 
of  the  defendant  with  Parker  and  the  others  of  his  asso- 
ciates at  the  defendant’s  house,  whose  character  and  pur- 
poses the  jury  might  not  unfairly  infer  the  defendant  was 
not  wholly  ignorant  of,  and  the  removal  of  the  boy  by  the 
defendant  immediately  on  the  apprehension  of  the  parties 
who  had  been  concerned  in  the  attempted  robbery. 

The  evidence  of  Arthur  Davis,  one  of  the  accomplices 
who  was  examined  by  the  Crown,  was  certainly  not  corro- 
borated in  its  more  particular  and  personal  details  against 
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the  prisoner.  The  evidence  of  John  Clark,  another  accom- 
plice for  the  Crown,  was,  that  after  the  attempt  had  failed 
he  and  the  defendant  spoke  of  the  robbery.  The  witness 
then  said,  “ I mentioned  to  him  that  I thought  they  were 
fools  for  coming  up  such  a moonlight  night.  Defendant 
said  ‘Yes;’  he  told  them  that  before  they  left.” 

The  account  given  of  the  conversation  of  John  Ball,  the 
bar-keeper  of  the  defendant  and  a witness  for  him,  was, 
“ I heard  Clark  talk  to  the  defendant  about  the  bank  rob- 
bery. Defendant  did  not  tell  him  they  were  fools  for  going 
up.  Clark  said  they  were  fools  for  going  up,  and  defendant 
said  they  were  foolish ; that  was  all  he  said.” 

The  jury  may  have  thought  this  was  a very  odd  and 
unusual  way  for  a person,  in  no  manner  concerned  or  in- 
terrested  in  the  transaction,  to  speak  of  so  very  serious  a 
crime ; that  it  was  in  no  way  a commendation  if  the  act. 
but  was  rather  regret  at  its  failure  ; and  it  is  difficult  to  say 
the  jury  might  not  have  fairly  reasoned  in  this  way,  when 
they  considered  all  the  other  accompanying  facts,  which 
were  indisputably  proved  tending  in  the  same  direction. 

The  jury  were  told  that  Davis  and  Clark  were  to  be 
viewed  in  the  light  of  accomplices  ; but,  even  if  it  had  not 
been  so  stated,  it  was  not  necessary  in  this  case  to  do  so ; 
for  they  both  stated  so  themselves,  Davis  very  unreservedly, 
and  Clark  not  very  plainly ; but  their  parcipitation  was 
certainly  proved  and  was  not  disputed  by  the  Crown. 

The  Crown  called  Gustaf,  and  made  no  such  declaration 
during  his  examination  ; and  the  defendant,  on  his  part, 
called  Parker  and  Smith,  and  he  made  no  such  declaration 
respecting  them,  just  because  every  body  knew  it  from  the 
whole  tenor  of  the  case  from  the  first  to  the  last,  and  because 
Parker’s  trial  had  just  before  then  taken  place  in  the  same 
court. 

The  verdict  is  not  preverse,  nor  against  law  and  evidence ; 
and,  although  it  may  me  somewhat  against  the  Judge’s 
charge,  that  is  no  reason  for  interfering  if  there  be  evidence 
to  sustain  the  finding,  because  the  jury  are  to  judge  of  the 
sufficiency  and  weight  of  the  evidence. 

We  see  irom  the  notes  of  the  learned  Chief  Justice  that 
he  fully  cautioned  the  jury  as  to  acting  upon  the  uncon- 
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firmed  testimony  of  the  accomplices,  and  when  that  is  done 
no  fault  can  be  found  that  they  were  admitted  as  witnesses. 
The  rule  is  thus  laid  down  in  a recent  case  : “ The  rule 
that  the  evidence  of  an  accomplice  requires  corroboration  is 
not  a rule  of  law,  but  a rule  of  general  and  useful  practices 
the  application  of  which  is  for  the  direction  of  the  judge 
by  whom  the  case  is  tried ; and  in  the  application  of  the 
rule  much  depends  upon  the  nature  of  the  offence  and  the 
extent  of  the  complicity  of  the  witness  in  it ; “ Reg.  v, 
Boyes,  (1  B.  & S.  320,  per  Wightman,  J.,  cjtirig  Reg.  v. 
Stubbs , Dears.  C.  C.  555. 

The  observations  of  Blackburn,  J.,  in  1 B.  & S.  322, 
show  that,  in  a case  like  the  present,  the  Judge’s  caution  to 
the  jury  “ should  be  strongly  against  the  evidence  of  an 
accomplice,  if  uncorroborated,  as  almost  to  amount  to  a 
direction  to  acquit.” 

And  this  language  is  in  substance  what  the  learned  Chief 
Justice  gave  as  the  direction  to  the  jury  in  this  case.  The 
minutes  in  his  notes  at  the  trial  is  as  follows  : “I  tell  the 
jury,  I do  not  think  the  evidence  sufficiently  corroborated 
to  warrant  a conviction.  They  came  in  and  said  they 
thought  he  was  guilty,  but  ought  not  to  be  convicted  upon 
this  evidence.  I said  if  that  were  so,  they  ought  to  say, 
‘ Not  guilty.’  They  said  they  would  think  about  it  again* 
They  retired,  and,  after  being  out  a short  time,  they  came 
in  with  a verdict  of  guilty.  Before  recording  the  verdict 
I repeated  what  I understood  was  their  views,  as  before 
stated,  and  I recommended  them  not  to  convict  on  this 
evidence,  but  they  could  do  so  if  they  thought  proper. 
They  nevertheless  found  the  verdict  of  guilty. 

So  far  as  the  jury  are  concerned  the  statute  meant  that, 
in  criminal  cases,  the  court  might  interpose  by  granting  a 
new  trial,  when  they  were  satisfied,  that  the  jury  had  either 
committed  some  error  or  had  so  misconducted  themselves  as 
to  entitle  the  party  effected  by  their  error  or  misconduct  to 
relief.  We  do  not  see  either  error  or  misconduct  in  tact  or 
in  law,  and  unless  there  be  some  such  ground,  we  must 
hold  that  the  finding  of  the  jury  shall  be  received  as  final. 

The  ordinary  conduct  of  juries  in  criminal  cases  is  not 
adverse  to  defendants  : the  rule  is  rather  the  other  way  : it 
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is  generally  said  they  do  not  convict  in  many  cases  in  which 
they  should  convict ; and  although  an  acquittal  of  the 
defendant  could  not  have  been  condemned,  it  does  not  fol- 
low that  his  conviction  is  not  to  be  sustained. 

And  we  must  bear  in  mind  that  this  is  a one-sided  pro- 
ceeding ; for,  while  the  defendant  may  obtain  a new  trial  in 
case  of  conviction,  the  Crown  or  prosecutor,  however  great 
may  have  been  the  miscarriage  of  the  trial,  can  never  ob- 
tain redress  in  case  of  an  acquittal.  This,  although  no 
reason  for  giving  the  defendant  the  full  benefit  of  the 
statute,  is  some  reason  for  not  extending  the  statute  be- 
yond its  express  provisions. 

We  have  explained  on  several  motions  of  this  kind  that, 
if  the  verdict  be  sufficiently  sustained  by  evidence,  we  are 
not  required  to  interfere,  and  have  but  to  repeat  that  we 
act  on  the  same  rule  in  this  case. 

The  rule  will,  therefore,  be  refused. 

Rule  refused. 


Grant  v.  McLennan. 

Devise  on  condition — ejectment. 

A testator,  seized  in  fee  of  land,  devised  the  same  to  his  son  on  condition 
that  he  supported  the  plaintiif  during  her  life,  and  that  she  should  be 
mistress  and  have  conti  ol  in  the  dwelling  house  on  the  land  : 

Heh\  that  the  son  took  the  land  conditioned  for  the  maintainance  of  the 
plaintiff  durh  g her  life,  hut  that  no  title  was  conf  rred  upon  her  under 
which  she  could  bring  ejectment,  the  control  which  the  testator  meant 
being  merely  the  domestic  management,notthe  ownership, of  the  house. 

This  was  an  action  of  ejectment  brought  to  recover  the 
west  half  of  Lot  No.  13  and  the  east  quarter  of  Lot  No.  14, 
in  the  second  concession  of  the  township  of  Charlottenburgh, 
in  the  county  of  Glengarry. 

The  case  was  tried  before  the  Hon.  Mr.  Justice  Hagarty, 
at  the  last  Fall  Assizes  held  at  Cornwall. 

The  following  facts  appeared  in  evidence  : 

John  Grant,  the  testator,  died  seised  in  fee  of  the  lands  in 
question,  in  1852.  By  his  will  he  devised  them  to  his  eld- 
est son,  Ranald  Grant,  on  condition  the  he  should  support 
his  mother,  Jenny  Grant  (the  plaintiff),  during  her  natural 
life,  and  that  she  should  be  mistress  and  have  the  control 
in  the  dwelling-house  on  the  said  lands. 
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This  will  was  registered  on  the  28th  of  April,  1859,  in 
the  registry-office  for  the  county  of  Glengarry,  but  the  me- 
morial did  not  show  the  interest  which  the  will  gave  the 
plaintiff  in  the  lands. 

On  the  part  of  the  defendant  it  was  shown  that  Eanald 
Grant,  on  the  8th  of  June,  1869,  conveyed  the  lands,  by 
way  of  mortgage,  with  a power  of  sale,  to  the  Trust  and 
Loan  Company  of  Upper  Canada ; that  default  whs  made 
in  the  payment  of  the  money  advanced,  and  that  on  the 
15th  day  of  February,  1865,  the  Trust  and  Loan  Company 
conveyed  the  lands  to  the  defendant  in  fee. 

The  learned  judge  nonsuited  the  plaintiff. 

In  Michaelmas  Term  last  Robert  A.  Harrison  obtained  a 
rule  nisi  calling  upon  the  plaintiff  to  show  cause  why  the 
nonsuit  directed  by  the  learned  judge  should  not  be  set 
aside  and  a new  trial  had  between  the  parties,  on  the  ground 
of  misdirection  in  this,  that  the  plaintiff  proved  sufficient 
title  under  the  will  of  John  Grant,  deceased,  in  and  to  the 
lands  for  which  this  action  was  brought  to  entitle  her  to 
succeed  therein  against  the  defendant,  yet  the  learned  judge 
nonsuited  the  plaintiff. 

S.  Richards , Q.  C.,  now  shewed  cause  and  contended. 
1st.  That  plaintiff  took  no  estate  in  the  land  for  which  she 
could  maintain  this  action  ; that  the  true  construction  of 
the  will  was,  that  it  was  a condition.  2nd.  That  by  the 
Eegistry  Law  of  1846,  the  will  was  not  so  regis  tered  as 
give  notice  to  a subsequent  purchaser  of  the  plaintiff’s 
interest  therein.  He  referred  to  the  Eegistry  Act  of  1846 
(9  Vic.  c.  84)  and  to  Scouler  v.  Scouler,  8 C.  P.  9. 

Harrison,  in  support  of  the  rule,  contended,  1st,  that 
the  plaintiff  was  entitled  to  the  dwelling-house  on  the 
land  ; that  the  will  must  be  construed  as  containing  either 
a condition  subsequent  or  a use  for  life,  (Hayes’  Convey.  58, 
Watkins,  24);  that  to  give  an  interest  on  condition  was  the 
same  as  limiting  a use ; that  therefore  the  words  of  the  will 
imported  not  a condition  subsequent,  but  a use,  which  might 
be  raised  by  any  form  of  words.  He  cited  Lovelass  on 
Wills,  287  ; Re  Brooks,  12  L.  T.  N.  S.  172;  Dillwyn  v. 
Llewelyn , 6 L.  T.  N.  S.  878  ; Scott  v.  Josselyn,  26  3ea.  174. 
As  to  the  registration  of  the  will,  the  statute,  he  contended, 
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did  not  require  more  than  had  been  registered,  and  it  was 
good  as  against  the  Trust  and  Loan  Company  under  whom 
the  defendant  claimed. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  construe  the  will  as  giving  Banald  Grant  the  lands, 
on  condition  that  he  maintained  his  mother  during  her 
natural  life,  but  we  do  not  see  that  it  gave  her  any  title 
upon  which  she  could  bring  an  action  of  ejectment.  It  is 
quite  obvious  that  the  testator  desired  that  his  widow  should 
feel  as  little  as  possible  that  her  position  was  changed  in  the 
household  affairs,  and  that  she  should  be  mistress  and  have 
the  control  in  the  dwelling-house ; but  this,  we  think,  re- 
ferred to  domestic  control  in  its  management,  not  to  the 
ownership  of  the  house  itself.  We  infer  that  the  testator 
did  not  contemplate  that  his  son  Banald  could  sell  the 
lands ; for  he  clearly  meant  to  create  an  estate  in  tail,  and 
naturally  supposed  that  during  the  life  of  the  plaintiff  there 
would  be  no  change  materially  to  affect  her. 

The  second  point,  as  we  have  construed  the  will,  was 
right,  and  this  rule  will  be  discharged  with  costs. 

Rule  discharged , with  costs. 


The  Corporation  of  the  Town  of  Belleville  v.  Judd. 

Covenant  in  mortgage  securing  debt — Right  of  municipal  corporation  to  accept — 

Pie 

Declaration,  that  defendant  by  deed  covenanted  to  pay  plaintiff  £500  and 
interest. 

Plea,  that  the  deed  mentioned  was  a mortgage  of  certain  lands,  which, 
said  lands  were  not  for  the  use  of  plaintiffs  as  a municipal  corporation 
and  which  said  mortgage  was  subject  to  a condition  for  re-conveyance 
by  plaintiffs  on  payment  to  them  by  defendant  of  the  said  £500  and 
interest.  Averment : that  plaintiffs  were  a municipal  and  not  a trading 
corporation,  and  had  no  power  in  law  to  take  or  make  a conveyance  of 
land  except  for  their  use  as  a municipal  corporation,  and  had  no  right 
and  power  in  law  to  accept  the  said  conveyance  from  defe  ndant,  and  to 
take  and  receive  the  benefit  of  the  covenont  therein  contained. 

Replication , that  one  A.  J.  was  treasurer  of  plaintiffs,  and  was  indebted  to 
them  in  £l,'214;  that  defendant  was  his  surety  to  plaintiffs  for  this 
amount ; that  plaintiffs  recovered  a judgment  therefor  against  defendant, 
which  was  registered  against  his  lands;  that  defendant  requested  time, 
from  plaintiffs  to  pay  £500  thereof,  and  to  secure  payment  executed  the 
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mortgage  in  question,  which  contained  the  covenant  sued  on ; 
that  the  consideration  for  said  covenant  was  the  said  udgment,  and 
plaintiffs  accepted  and  received  said  mortgage  and  said  covenant  in 
payment,  satisfaction  and  discharge  of  the  £500  due  on  said  judgment. 
Held , on  demurrer,  plea  bad ; for  that  there  was  nothing  to  prevent  the 
plaintiffs  from  giving  time  to  defendant,  or  from  taking  from  the  cove- 
nant to  pay  at  the  expiration  of  that  time  ; and  therefore,  Held , replica- 
tion good. 

Declaration , That  the  defendant,  by  deed,  hearing  date 
the  5th  day  of  July,  in  the  year  of  our  Lord  1859,  cove- 
nanted with  the  plaintiffs  that  he,  the  defendant,  would  pay 
to  the  plaintiffs  the  sum  of  £500,  with  interest  for  the  same 
at  the  rate  of  six  per  cent,  per  annum,  in  manner  and  at 
the  times  following,  that  is  to  say,  the  sum  of  £125  on  or 
before  the  1st' day  of  May,  in  the  year  of  our  Lord  1861, 
with  interest  thereon  at  the  rate  aforesaid  from  the  day  of 
the  date  of  the  said  deed,  and  the  further  sum  of  £125 
annually  thereafter  on  or  before  the  1st  day  of  May  in  each 
and  every  year,  with  interest  thereon  as  aforesaid  from  the 
day  of  the  date  of  the  said  deed ; and  the  defendant  did 
not  pay  the  instalments  of  principal  money  and  interest 
which  by  the  terms  of  the  above  covenant  became  due  and 
payable  on  the  1st  day  of  May,  in  the  year  of  our  Lord 
1862,  and  two  following  years. 

Plea,  That  the  deed  in  the  declaration  mentioned  is  a 
deed  of  bargain  and  sale  by  way  of  mortgage,  wherby  the 
defendant  .conveyed  to  the  plaintiffs  in  fee  simple  certain 
lands  and  tenements  in  the  village  of  Stirling  and  county 
of  Hastings,  which  said  lands  aud  tenements  were  not  for 
the  use  of  the  plaintiffs  as  a municipal  corporation,  which 
they  are,  as  hereafter  more  fully  is  alleged;  and  by  said 
deed  the  defendant  covenanted,  promised  and  agreed  to  and 
with  the  plaintiffs,  their  successors  and  assigns,  that  he 
would  pay  the  plaintiffs,  their  successors  and  assigns  the 
sums  of  money  and  interest  thereon  as  in  the  declaration 
mentioned,  at  the  times  and  in  manner  in  said  declaration 
set  forth,  on  the  proviso  and  condition  that  the  plaintiffs 
would  re-convey  the  said  lands  and  premises  to  the  defen- 
dant, and  discharge  said  mortgage  after  the  payment  by 
him  of  the  said  several  sums  of  money  and  interest,  which 
is  the  covenant  referred  to  in  the  declaration.  Averment , 
That  the  plaintiffs  are  a municipal  corporation  and  are  not 
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a trading  corporation,  and  have  no  power  in  law  to  take 
conveyances  of  lands  and  tenements,  or  to  make  convey- 
ances of  the  same,  except  for  their  use  as  a municipal 
corporation,  and  the  plaintiff’s  had  no  right  and  power  in 
law  to  accept  the  said  conveyance  from  the  defendant  and 
to  take  and  receive  the  benefit  of  the  covenant  therein  con- 
tained, as  in  the  declaration  mentioned. 

Replication , That  before  the  making  of  the  deed  of  bar- 
gain and  sale  by  way  of  mortgage  hereinafter  mentioned, 
and  before  the  making  of  the  covenant  sued  on  in  this  cause, 
one  Alexander  Judd  was  the  treasurer  of  the  plaintiffs,  and 
the  now  defendant  was  one  of  his  securities  to  the  plaintiffs 
for  the  due  performance  of  the  said  office  of  treasurer ; that, 
as  such  treasurer,  the  said  Alexander  Judd,  became  and  was 
in  arrears  and  indebted  to  the  plaintiffs  for  moneys  received 
by  him  as  such  treasurer ; and  thereupon  the  plaintiffs  sued 
and  prosecuted  the  defendant,  as  such  security  of  said 
Alexander  Judd,  in  the  Court  of  Queen’s  Bench  at  Toronto, 
and  on  the,  to  wit,  28th  day  of  April,  in  the  year  of  our 
Lord,  1859,  the  plaintiffs  recovered  in  said  suit,  in  the  said 
Court  of  Queen’s  Bench,  a judgment  against  the  now 
defendant  for  the  sum  of  £1,214  19s.  lOd.  damages,  and 
,£112  6s.  9d.  costs  of  the  said  suit,  and  which  said  judg- 
ment has  never  been  reversed  or  set  aside,  and  that  upou 
said  judgment  the  plaintiffs,  on  the  29th  day  of  April,  in 
the  year  last  aforesaid,  issued  and  registered  in  the  registry 
office  of  the  county  of  Hastings,  in  due  form  and  according 
to  law,  a certificate  of  the  said  judgment  against  the  lands 
of  the  defendant,  who  then  resided  in  the  said  county  oi 
Hastings  and  was  the  owner  in  fee  simple  of  lands  in  the 
said  county,  which  were  by  the  said  registration  bound  and 
the  said  judgment  was  a lien  thereon  in  favour  of  the 
plaintiffs ; that  thereupon,  on  the  5th  day  of  July,  in  the 
year  of  our  Lord  1859,  the  defendant  requested  time  from 
plaintiffs  for  the  payment  of  the  amount  of  said  judgment, 
and  while  the  same  was  in  full  force  and  was  a valid  lien 
on  the  defendant’s  lands,  as  aforesaid,  the  plaintiffs,  at  the 
request  of  the  defendant,  for  the  securing  the  payment  of  a 
part  of  the  amount  of  said  judgment  so  recovered  as  afore- 
said, and  to  give  time  as  requested,  and  while  the  said 
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judgment  was  in  force  as  aforesaid,  accepted  and  received 
from  the  defendant,  who  then  made  the  same,  a deed  of 
bargain  and  sale  by  way  of  mortgage,  with  a proviso  to 
make  the  same  void  on  the  payment  of  the  sums  for  which 
the  same  was  so  taken,  and  interest  thereon  in  the  manner 
and  at  the  times  in  the  declaration  mentioned,  and  which 
said  sum  was  part  of  said  judgment,  and  is  also  the  said 
£500  and  interest  claimed  in  the  declaration  in  this  cause ; 
and  that  in  the  said  deed  of  bargain  and  sale  by  way  of 
mortgage,  there  is  contained  an  independent  and  uncondi- 
tional covenant  for  the  payment  of  the  said  sum  of  money 
and  interest  claimed  in  the  declaration  in  this  cause : and 
the  said  covenant  was  and  is  in  these  words,  (setting  out  the 
covenant  verbatim,  being  the  ordinary  covenant  for  pay- 
ment) ; that  the  said  covenant  in  this  plea  mentioned  is  the 
covenant  sued  on  in  this  cause,  and  said  covenant  was  not 
ncr  is  subject  to  any  proviso  or  condition  whatever  ; and 
the  consideration  for  said  covenant  was  the  said  judgment 
so  had  by  the  plaintiffs  against  the  defendant  as  aforesaid, 
and  the  plaintiffs  accepted  and  received  the  said  indenture 
and  said  covenant  inpayment,  satisfaction  and  discharge  of 
the  amount  of  five  hundred  pounds  of  the  money  due  on 
the  said  judgment. 

Demurrer , 1st.  That  the  replication  is  no  answer  in  law 
to  the  defendant’s  plea. 

2nd.  That  the  replication  admits  the  plea,  but  does  not 
show  in  any  way  that  the  plaintiffs  were  able  in  law  to  take 
a conveyance  of  real  property  other  than  for  their  own  use  as 
a municipal  corporation,  or  to  re-convey  the  same  when  the 
moneys  in  the  proviso  named  had  been  paid. 

3rd.  The  facts  set  out  in  the  replication  did  not  give  the 
plaintiffs  any  new  rights  as  to  taking  conveyances  of  real 
property  ; for,  though  having  a lien  upon  the  defendant’s 
lands  might  enable  the  plaintiffs  to  sell  the  same  by  process 
of  law,  it  did  not  enable  them  to  become  the  owners  of  the 
same,  as  they  have  done  in  law  by  taking  the  said  mortgage. 

4th.  For  all  that  appears  in  said  replication,  the  lands  in 
the  mortgage  in  the  replication  mentioned  were  not  charged 
with  the  said  judgment,  and  therefore  the  taking  of  the 
mortgage  is  not  excused  by  the  fact  of  a lien  existing  on 
the  lands  on  which  it  was  taken. 
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5th.  The  plaintiffs  could  not  in  law  become  ‘‘the parties 
of  the  second  part  ” to  the  deed  set  forth  in  the  replication: 
the  deed  was  void,  and  so  was  everything  it  contained. 

6th.  As  appears  by  the  replication,  the  receiving  by  the 
plaintiffs  “ in  payment,  satisfaction  and  discharge  of  the 
amount  of  £500  of  the  money  due  on  said  judgment  ” was 
he  one  entire  consideration  for  the  giving  by  the  defendant 
and  the  accepting  by  the  plaintiffs  of  the  said  indenture  and 
said  covenant,  and  as  the  indenture  is  illegal  the  whole  is 
void. 

Exceptions  to  plea. — That  the  plea  sho  ws  no  legal  defence 
to  this  action  : that  the  plaintiffs  are  not  nor  were  at  the 
time  of  the  making  of  the  deed  containing  the  covenant 
declared  on  in  this  cause  prohibited  or  prevented  by  law 
from  taking  security  on  real  estate  for  any  valid  existing 
debt  or  claims  then  due  or  existing  in  favour  of  the  plaintiffs. 

That  the  title  to  the  land  mortgaged  as  against  the  defen- 
dant passed  to  the  plaintiffs,  and  the  defendant  cannot  set 
up  that  said  conveyance  is  void. 

That  the  plaintiffs  are  at  least  entitled  to  the  security  of 
said  land  as  against  all  except  the  Crown. 

That  there  is  no  law  to  prevent  the  defendant  covenanting 
with  the  plaintiffs  to  pay  them  the  amount  of  a claim  or 
debt  due  them,  or  to  make  illegal  any  such  covenant,  and 
that  even  if  the  conveyance  of  said  lands  as  security  were 
illegal  or  void,  it  would  not  make  void  the  defendant’s 
covenant  to  pay  the  amount  of  his  liability  or  indebtedness 
to  the  plaintiffs,  or  any  part  thereof. 

Robert  A.  Harrison,  for  the  demurrer,  cited  North  River 
Insurance  Company  v.  Lawrence,  8 Wen.  482  ; The  Inhabi- 
tants of  Worcester  v.  Eatn,  11  Mass.  883  ; Beach  v.  The 
Fulton  Bank,  3 Wen.  573  ; Municipality  of  the  Township 
of  Kinloss  v.  Stauffer,  15  U.  C.  R.,  414;  East  Anglican 
Raihvay  Company  v.  Eastern  Counties  Railway  Company, 
11  C.  B.  775  ; Con.  Stats.  U.  C.  ch.  15 ; Galloway  v.  The 
Mayor  of  London,,  12  L.  T.  N.S.  319  ; Grant  on  Corp.  259  ; 
Municipal  Institutions  Act,  s.  243. 

A.  Diamond,  contra,  cited  Alexander y.  Brame,  30  Bea. 
133 ; The  Commercial  Bank  of  Canada  v.  The  Great 

26.  16,  u.  c.  c.  p. 
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Western  Railiccty  Company  of  Canada,  22  U.  C.  E.  233 ; 
Angell  Corp.  136. 

S.  Richards,  Q.  C.*  contra,  referred  to  Angell  Corp.  ss. 
156,  158. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  question  as  to  whether  this  corporation  can  take 
a conveyance  of  land  or  not  does  not  arise  on  these  plead- 
ings : the  question  is  whether,  upon  the  wdiole  showing 
on  this  record,  the  plaintiffs  could  take  this  covenant  and 
enforce  it.  All  the  facts  stated  on  this  record  stand  ad- 
mitted. It  is  admitted  that  one  Alexander  Judd,  before 
the  29th  day  of  April,  1859,  was  the  treasurer  of  this  cor- 
poration, and  was  on  that  day  indebted  to  it  in  the  sum  of 
iT,214  19s.  10d.;  that  the  defendant  was  his  surety  to  the 
plaintiffs  for  this  money ; that  on  the  same  day  the  plaintiffs 
recovered  a judgment  in  the  Court  of  Queen’s  Bench  for 
Upper.  Canada  against  the  defendant  ■ for  this  amount,  and 
for  <£112  6s.  9d.  costs;  that  this  judgment  was  registered 
against  the  lands  of  the  defendant;  that  on  the  5th  of  July, 
1849,  the  defendant  requested  time  from  the  plaintiffs  to  pay 
£500  of  this  amount,  and,  to  secure  its  payment,  executed 
a mortgage  on  his  lands  ; that  this  mortgage  contained  a 
covenant  that  the  defendants  would  pay  the  plaintiffs  the 
sum  of  £500  in  manner  and  at  the  time  therein  mentioned, 
which  is  the  covenant  upon  which  this  action  wras  brought. 

To  the  claim  of  the  plaintiffs  on  this  covenant  the  defen- 
dant says,  the  plaintiffs  had  no  power  to  take  this  convey- 
ance and  the  benefit  of  the  covenant  therein  contained. 

That  the  indebtedness  arose  in  the  legitimate  business  of 
the  corporation  is  clear.  Their  treasurer  had  made  default: 
the  defendant  was  his  surety,  against  whom  a judgment  had 
been  obtained.  We  think  it  was  within  the  scope  of  the 
plaintiffs’  authority  to  give  day  of  payment,  and  if  so  to 
take  a covenant  to  pay  at  the  day  given.  When  this  day 
came,  was  it  an  answer  for  the  defendant  to  say,  ‘You  could 
not  take  my  covenant  that  I would  pay  you  the  money 
which,  at  my  request,  you  gave  me  time  to  pay  ?’ 

This  is  not  a trading  corporation ; but  it  has  powers  to 
manage  its  own  lawful  affairs.  If  the  defendant’s  conten- 
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tion  were  to  prevail  the  plaintiffs  would  have  no  discretion 
respecting  the  enforcing  of  their  debts.  They  would  be 
bound  to  enforce  their  judgments  without  mercy,  even  if  it 
resulted  in  a loss.  In  this  very  case,  suppose  it  had  been 
doubtful  whether  this  defendant’s  lands  sold  at  a sheriff’s 
sale  wTould  pay  the  debt,  are  we  to  declare  that  they  cannot 
give  time  to  their  debtor,  and  so  compel  them  against  their 
own  and  their  debtor’s  interest  to  sell  his  property  ? 

The  objection  to  taking  lands  arises  on  the  statutes  of 
mortmain,  and  on  the  authority  of  the  particular  corpora- 
tion to  take  lands ; “but  at  present  every  corporation  ag- 
gregate, not  restricted  by  its  constitution,  may  acquire  and 
take  in  succession  personal  property  to  any  amount:”' 
Grant  on  Corporations,  98. 

Hope  et  al.  v.  Glass  et  al.  (23  U.  C.  R.  86)  was  a case 
soraewThat  analogous  to  this,  and  the  language  of  the  learned 
chief  justice  applied  to  the  statute  referred  to  by  him 
applies  to  this  case  with  peculiar  force  : “I  rest  my  opinion 
that  the  plea  is  bad,  on  the  ground  that  the  preceding 
statutes  did  not  in  terms,  nor,  that  I can  perceive,  by 
inference,  prohibit  taking  personal  security  to  secure  an 
overdue  debt,  and  that  there  is  nothing  at  common  law 
to  prevent  this  corporation  or  its  officers  acting  to  protect 
its  interests  from  doing  so.” 

We  think  there  was  nothing  to  prevent  this  corropora- 
tion  from  giving  time,  or  from  taking  this  covenant  to 
protect  its  interests.  The  plea  is  no  answer  to  the  declara- 
tion, which  disposes  of  both  plea  and  replication. 

There  will  be  judgment  for  the  plaintiffs. 

Judgment  for  plaintiffs  on  demurrer ~ 
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Perry  et  ux.  v.  The  Bank  of  Upier  Canada. 

Lease  — Assignment  — Covenant  to  repair — Construct i m of — Liability  of 
assignet — Evidence — Excessive  damages — New  trial  refused. 

In  a lease  for  years  of  premises  made  to  G.,  his  executors  and  assigns,  and 
assigned  by  G.,  as  to  the  residue  of  the  term,  to  defendants,  was  contained, 
after  the  usual  covenants  to  yield  up  the  same  in  good  repair,  the  follow- 
ing proviso:  “Providing  always  that  nothing  herein  contained  shall  he 
deemed  or  taken,  or  construed  to  be  deemed  or  taken,  in  any  way  to  com- 
pel the  said  G.,  his  executors,  administrators  or  assigns,  to  give  up  the 
buildings  at  the  expiration  hereof,  which  are  all  wooden  and  liable  to 
decay,  in  as  sound  and  good  a state  as  they  now  are ; but  such  buildings 
are  not  to  be  wilfully  or  negligently  wasted  or  destroyed ; necessary  re- 
pairs, however,  for  the  preservation  ol  the  said  buildings  to  be  done  and 
performed  by  the  said  G.  at  his  own  proper  cost  and  charge 
Held , that  the  woids  recited,  though  somewhat  in  the  form  of  a proviso 
constitututed  a covenant,  not  being  in  the  nature  of  a defeasance,  but  of 
an  express  undertaking  by  the  lessee  himself  to  repair,  and  that  such 
covenant  ran  with  the  land  and  bound  the  assignees  of  the  lease,  though 
assigns  were  not  expressly  mentioned  in  tpe  instrument. 

Held , also,  that  the  lessee  was  not  entitled  to  delay  repairing  until  the  end 
of  the  term  ; but  that  the  words  “ necessary  repairs  to  be  done,  dc.,  by 
the  said  G.”  following  the  proviso  that  the  tenant  was  not  to  restore  the 
buildings  in  as  good  a state  as  they  then  were,  but  the  same  were  not  to 
be  wilfully  or  negligently  wasted  or  destroyed,  undoubtedly  shewed  that 
the  repairs  intended  were  such  as  were  necessary  topi  event  the  buildings 
going  to  destruction,  and  that  the  moment  such  necessity  existed  and 
the  tenant  failed  to  repair,  that  moment  the  covenant  was  broken. 

'The  evidence  shewed  that  the  premises  had  been  allcwed  to  go  to  decay  for 
want  of  necessary  repairs  ; that  up  to  and  about  the  time  G.  left  them 
they  "were  in  reasonable  repair,  but  that  after  that,  and  whi.st  in  defen- 
dant’s possession,  proper  repairs  had  not  been  made  : 

Held,  evidence  for  the  jury  of  a breach  of  covenant  by  defendants  whils 
owners  of  the  lease,  and  that  plaintiffs  were  not  bound  to  prove  more 
and  give  express  evidence  of  the  actual  state  of  the  premises  when  the 
lease  was  first  made. 

The  plaintiffs  proved  that  the  damage  to  the  reversion  by  reason  of  the 
defendants’  ommision  to  repair  was  $651,  the  estimate  covering  all  in- 
jury up  to  the  time  of  the  trial : the  jury  gave  a verdict  for  $400.  There 
was  no  misdirection  complained  of,  nor  vras  the  judge  asked  to  direct 
the  jury  to  find  in  exact  terms  the  actual  damage  sustained  by  the  re- 
version, nor  were  any  affidavits  filed  to  shew  that  the  damages  w^ere  exces- 
sive : 

The  court  refused  to  gvant  a new  trial  cn  the  ground  of  excessive  damages 
Harriot  v.  Cotton , 2 C.  &K.  553,  referred  to,  distinguished,  and  doubted. 
Review  of  English  authorities  as  to  injuries  to  the  reversion,  the  time  of 
bringing  the  action  therefor,  and  the  measure  of  damages. 

The  declaration  alleged  that  by  indenture  of  leaser  dated 
1st  of  April,  1845,  plaintiffs  demised  to  William  Gamble,  his 
executors  and  assignees,  twelve  acres  of  broken  Lot  No.  10 
in  front  of  Concession  C.  in  the  township  of  Etobicoke  (the 
description  of  the  premises  by  metes  and  bounds  being  set 
out  in  the  declaration),  to  hold  for  twenty-one  years  from 
-he  1st  of  April,  1846,  at  a yearly  rental  for  the  first  five 
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years  of  $180,  and  for  the  remainder  of  the  said  term  of 
$200 ; and  Gamble  covenanted  with  plaintiffs  that  he- 
would  not  wilfully  or  negligently  waste  or  destroy  the  said 
buildings,  messuages  and  tenements  then  upon  the  said, 
premises  ; and  that  he  would  make  all  necessary  repairs  for 
the  preservation  of  the  said  buildings,  messuages  and  tene- 
ments, at  his  o vn  proper  costs  and  charges,  during  the  said, 
term ; and  afterwards,  during  the  said  term,  all  the  estate 
and  interest  and  term  of  years  then  to  come  and  unexpired 
in  the  said  premises  became  legally  vested  in  the  defendants 
by  assignment ; and  although  plaintiffs  had  performed  all 
conditions,  and  all  things  had  happened  and  all  times- 
elapsed  necessary  to  entitle  plaintiffs  to  a performance  by 
defendants  of  the  said  covenants,  yet,  after  the  making  of 
the  covenant  and  during  the  term,  and  after  defendants 
became  and  were  assignees,  they  wilfully  and  negligently 
wasted  and  destroyed  the  said  buildings  and  messuages, and. 
neglgected  and  refusedto  repair  the  said  premises, buildings,, 
messuages  and  tenements,  so  as  to  preserve  the  same  and 
prevent  them  going  to  waste,  and  wholly  neglected  to  take- 
reasonable  care  thereof,  in  consequence  of  which  the  said 
messuages  and  tenements  upon  the  said  demised  premises, 
were  much  injured,  and  became  dilapidated  and  much 
deteriorated  in  value,  and  the  reversion  of  the  plaintiffs  in 
and  to  the  same  became  greatly  injured  thereby ; and 
although  defendants’  tenancy,  as  assignees  as  aforesaid, con- 
tinued from,  to  wit,  the  month  of  June,  1859,  to  on  or 
about  the  month  of  June,  1865,  yet  defendants,  not  regard- 
ing the  covenants  contained  in  the  said  lease,  did  not  nor 
would,  during  the  continuance  of  the  said  tenancy,  use  the 
said  messuages  and  premises  with  the  appurtenances,  or 
any  part  thereof,  in  a tenant-like  and  proper  manner,  and 
they  from  time  to  time  so  improperly  behaved  and  conducted 
themselves  in  that  behalf,  and  used  the  messuages  and 
premises  with  the  appurtenances  in  so  untenant-like  and 
improper  a manner,  that  by  reason  thereof  the  said  mes- 
suages, with  the  appurtenances,  became  and  were  and  still 
are  ruinous,  dilapidated  and  greatly  injured,  to  the  damage 
and  injury  of  plaintiffs’  reversion -in  and  to  the  said  pre- 
mises. 
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Defendants  pleaded,  1.  That  the  alleged  deed  was  not 
ihe  deed  of  William  Gamble.  2.  As  to  the  second  breach, 
that  they  did  not  wilfully  and  negligently  waste  and  destroy 
“the  said  buildings,  &c.,  nor  did  they  neglect  or  refuse  to 
repair  the  premises,  buildings,  &c.,  so  as  to  prevent  their 
going  to  waste,  nor  did  they  neglect  to  take  reasonable  care 
thereof,  as  in  said  breach  alleged.  8.  As  to  the  second 
breach  in  the  declaration,  that  they  did  at  times  during 
the  continuancy  of  their  tenancy  use  the  said  messuage  and 
premises,  with  the  appurtenances,  in  a tenant-like  and 
proper  manner. 

On  these  pleas  issues  were  joined. 

The  cause  was  taken  down  to  trial,  before  Mr.  Justice 
Uagarty,  at  the  last  Winter  Assizes  for  the  United  Counties 
of  York  and  Peel. 

The  lease  from  the  plaintiffs  to  William  Gamble,  dated 
1st  April,  1845,  for  twenty-one  years  from  the  1st  of  April, 
1846,  was  proven,  and  a copy  put  in. 

There  was  a covenant  contained  in  it  to  renew  for  five 
years. 

The  assignment  to  defendants  was  also  proven.  It  ap- 
peared they  were  the  owners  of  the  lease  from  1858  to  1864, 
inclusive. 

By  the  terms  of  the  lease  Gamble  wras  to  keep  the 
fiwelling-house  insured  for  £800,  the  store  and  post-office 
for  £250,  and  the  saddler’s  shop  for  £50  ; and  in  case  of 
damage  by  fire  he  was  to  build  or  repair  the  same,  as  the 
case  might  be,  to  the  extent,  amount  or  value  of  the  sum 
which  should  be  due  and  paid  for  such  insurance,  as  afore- 
said. 

The  usual  covenant,  to  yield  up  the  premises  in  good 
repair,  accidents,  &c.,  excepted,  did  not  appear  to  be  con- 
tained in  the  lease,  which  concluded  as  follows  : “ Provided 
.always,  &c.,  that  nothing  herein  contained  shall  be  deemed 
-or  taken,  or  construed  to  be  deemed  or  taken,  in  any  way 
to  compel  the  said  W.  G.,  his  executors,  administrators  or 
assigns,  to  give  up  the  buildings  at  the  expiration  hereof 
which  are  all  wooden  and  liable  to  decay,  in  as  sound  or 
good  a state  as  they  now  are  ; but  such  buildings  are  not  to 
he  wilfully  or  negligently  wasted  or  destroyed,  necessary 
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repairs,  however,  for  the  preservation  of  the  said  buildings, 
to  be  done  and  performed  by  the  said  Wm.  Gamble  at  his 
own  proper  cost  and  charge.” 

One  witness  spoke  of  Mr.  Gamble’s  leaving  in  1858,  and, 
he  thought,  up  to  nearly  the  time  of  his  leaving  the  build- 
ings were  in  fair  repair  : after  he  left  he  knew  of  no  repairs. 
Other  witnesses  spoke  of  repairs  and  shingling  being  done; 
also  of  the  roof  of  the  house  leaking,  and  the  water  running 
down  inside  the  house  from  the  eave-troughs.  Another 
witness  who  resided  in  one  of  the  buildings,  spoke  of  having 
been  there  eight  years  ; of  their  not  having  been  in  good 
repair  when  he  went  there;  and  of  their  getting  worse  since. 
There  was  a great  deal  of.  natural  decay,  which,  if  timely 
repaired,  would  not  have  been  so  bad. 

Two  builders  examined  the  place  and  made  an  estimate 
of  the  repairs  necessary  to  preserve  the  buildings  from  dam- 
age, fixed  the  sum  of  $651. 

One  of  these  described  the  condition  of  the  buildings, 
their  state  of  decay,  &c.,  and  stated  they  would  not  be  in 
their  present  state  if  necessary  repairs  had  been  done  ; that 
if  frame  buildings  were  not  repaired  from  year  to  year  the 
whole  would  go  in  the  course  of  years ; that  he  thought 
they  had  been  negligently  wasted.  This  witness  did  not 
see  them  until  September,  1865 ; the  decay,  he  said,  must 
have  been  going  on  for  many  years ; that  the  tavern  was 
much  out  of  repair,  nothing,  apparently,  having  been  done 
on  it  since  1859  ; that  the  buildings  suffered  from  being  out 
of  repair  so  many  years ; that  they  made  no  allowance  in 
their  estimate  for  natural  decay ; that  their  estimate  was 
not  for  a thorough  repair,  but  for  such  as  was  necessary  to 
save  the  buildings.  He  thought  the  greatest  portion  of  the 
injuries  had  arisen  since  1859  ; that  when  once  neglected, 
buildings  of  the  kind  go  very  rapidly. 

The  counsel  for  defendants  objected  : 

That  no  action  would  lie  against  defendants . 

That  no  action  would  lie  until  the  end  of  the  lease. 

There  was  no  covenant  to  keep  in  repair,  or  repair  from 
time  to  time. 

He,  also,  objected  that  the  covenant  was  an  exceptional 
one,  and  not  properly  set  out ; aud  there  wa3  no  evidence  of 
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the  state  of  the  premises  at  the  commencement  of  the 
demise. 

Leave  was  given  to  move  to  enter  a nonsuit  on  these 
objections. 

The  learned  judge  directed  the  jury  that  defendants  were 
only  liable  lor  any  breach  of  the  covenant  which  took  place 
whilst  they  posessed  the  lease,  from  1859  to  October,  1864; 
that  they  were  only  bound  to  do  necessary  repairs  for  the 
preservation  of  the  buildings ; that  they  must  take  the 
natural  meaning  of  the  words,  and  that  was  the  extent  to 
which  defendants  were  bound ; that  there  was  no  evidence 
of  the  state  of  the  building  at  the  commencement  of  the 
demise,  Fisher,  one  witness,  having  said  they  seemed  in  fair 
repair  up  to  about  the  time  Gamble  left. 

The  jury  returned  a verdict  for  the  plaintiff,  damages 
$400,  on  the  first  breach,  and  for  defendants  on  the  second 
breach. 

In  Hilary  Term  last  J.  H.  Cameron,  Q.C.,  for  the  de- 
fendants, obtained  a rule  nisi  to  enter  a nonsuit,  pursuant 
to  leave  reserved,  on  the  ground  that  the  covenant  in  the 
lease  declared  and  provided  only  for  leaving  the  premises 
in  repair  at  the  end  of  the  term,  and  not  for  continuous 
repairs  during  the  term  ; and  also  that  there  was  no  evi- 
dence of  the  state  of  the  repair  of  the  premises  at  the  com- 
mencement of  the  term ; or  for  a new  trial,  on  the  ground 
that  the  damages  assessed  were  excessive. 

Lander  now  shewed  cause. — The  covenant  is  that  all 
necessary  repairs  for  the  preservation  of  the  buildings  are 
to  be  done  and  performed  by  the  lessee  at  his  own  proper 
cost  and  charge.  The  effect  of  this  covenant  is  to  repair 
from  time  to  time,  as  may  be  necessary  to  preserve  the 
buildings.  That  not  having  been  done,  there  is  a proper 
breach  and  injury  to  plaintiffs  reversionary  interest.  It  is 
in  effect  a covenant  to  keep  in  repair  which  has  been  broken  : 
Luxmoore  v.  Robson  1 B.  & Aid.  584.  As  to  excessive 
damages. — The  time  was  about  to  expire  when  plaintiffs 
would  be  entitled  to  the  enjoyment  of  the  buildings.  The 
amount  found  by  the  jury  shews  that  ample  allowance  was 
made  for  the  right  to  use  the  premises  until  the  lease  ex- 
pired. The  plaintiffs  were  not  bound  to  shew  the  state  of 
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the  premises  at  the  time  defendants  took  possession,  or  that 
the  original  lessee  took  possession.  If  the  defendants  desire 
to  shew  that  they  had  not  been  guilty  of  a breach  of  the 
covenant,  they  could  have  shown  the  state  of  repair  at  the 
time  possession  was  taken.  The  evidence  given  for  plain- 
tiffs shewed  prima  facie  that  the  necessary  repairs  for  the 
preservation  of  the  buildings  had  not  been  made,  and  that 
the  largest  omission  to  repair  occurred  whilst  defendants 
were  the  tenants  : Smith  v.  Peat,  9 Ex.  161 ; Payne  v_ 
Haine,  16  M.  & W.  541. 

Cameron , Q.  C.,  contra. — The  way  in  which  the  clause' 
as  to  the  repairs  is  introduced,  following  immediately  on 
the  proviso  that  nothing  in  the  lease  should  compel  Gamble 
to  give  up  the  buildings  on  the  premises  in  as  sound  or  good 
a state  as  they  were  then  in,  shews  that  they  were  providing 
for  the  state  of  the  business  at  the  end  of  the  term  when 
they  were  to  be  given  up.  It  is  not  introduced  in  the  ex- 
press words  of  the  covenant,  for  that  only  applies  to  expend- 
ing the  insurance  money,  and,  from  the  way  it  is  introduced 
as  a proviso,  it  can  only  properly  apply  to  the  end  of  the 
term. 

The  damages  are  excessive;  for  the  evidence  shews  that 
the  repairs  were  to  cover  all  the  injuries  that  had  been 
suffered  during  the  whole  of  the  term  up  to  the  time  of  the 
trial,  and  when  put  in  complete  repair  the  lessee  would  still 
have  the  right  to  enjoy  under  the  terms  of  the  lease.  The 
plaintiffs  might  recover  what  would  put  the  premises  in 
complete  repair,  and  yet  not  expend  the  money  for  that 
purpose ; and  the  tenant,  though  paying  for  such  repairs, 
could  not  be  allowed  to  enjoy  them.  The  proper  measure 
of  damage  was  not  the  cost  of  the  repairs,  but  how  much 
plaintiff’s  reversion  is  injured  by  the  place  not  being  kept 
in  proper  repair:  Hawkins  v.  Sherman,  8 C.  & P.  459  > 
Doe  Trustees  of  Worcester  School  v.  Rowlands , 9 C.  & P. 
784;  Turner  v.  Lamb,  14  M.  & W.  412;  Mantz  v.  Goring , 
4 Bing.  N.  C.  451 ; Woodfall  L.  & T.  462. 

Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt,  I apprehend,  that  this  part  of  the 
instrument,  though  somewhat  in  the  form  of  a proviso,  is  a 
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covenant;  because  it  is  not  in  the  nature  of  a defeasance, 
but  of  an  express  undertaking  by  the  lessee  to  repair ; and 
that  this  covenant  runs  with  the  land  and  binds  the  assig- 
nees of  the  lease,  though  assigns  are  not  expressly  men- 
tioned in  reference  to  it:  Platt  on  Covenants. 

As  to  the  first  ground  of  nonsuit;  that  the  effect  of  the 
covenant  in  the  lease  is  to  leave  the  premises  in  repair  at 
the  end  of  the  term.  The  words  are,  “Necessary  repairs 
to  be  done  and  performed  by  the  said  W.  G.  at  his  own 
proper  cost  and  charge.”  This,  it  will  be  observed,  imme- 
diately follows  the  proviso  that  the  tenant  is  not  to  return 
~the  buildings  in  as  good  a state  as  they  then  were,  but  such 
buildings  are  not  to  be  wilfully  or  negligently  wasted  or 
destroyed.  In  this  connection  the  repairs  would  undoubt- 
edly seem  to  be  such  as  were  necessary  to  be  made  to  pre- 
vent the  buildings  from  being  destroyed.  The  moment 
such  necessity  existed  and  the  tenant  failed  to  make  the 
repairs  the  covenant  was  broken;  and  so  on  from  time  to 
time  as  the  necessary  repairs  were  omitted  to  be  made.  I 
see  no  reason  for  a nonsuit  on  this  ground. 

The  next  ground  is,  that  there  was  no  evidence  of  the 
state  of  repair  of  the  premises  at  the  commencement  of  the 
lease.  The  evidence  was,  that  the  premises  had  been 
allowed  to  go  to  decay  for  want  of  necessaiy  repairs ; that 
up  to  and  about  the  time  W.  G.  left  them,  they  were  in 
reasonable  repair,  but  after  that  the  proper  repairs  were  not 
made.  This  was  evidence  to  go  to  the  jury  of  a breach  of 
the  covenant  by  defendants  whilst  they  owned  the  lease ; 
&nd  that  was  all  the  plaintiffs  wrere  bound  to  prove.  The 
authorities  referred  to  shew  that  the  defendants  may  give 
evidence  as  to  the  state  of  repair  of  the  premises  when  they 
were  in  their  possession.  I have  not  met  with  any  authority 
which  holds  that  express  evidence  of  the  actual  state  of  the 
premises  at  the  time  this  lease  was  first  made  must  be 
shewn.  If  it  be  shewn  that  they  were  in  good  repair  up  to  the 
time  they  came  to  defendants’  possession,  and  they  omitted 
to  make  necessary  repairs,  we  think  that  makes  a jprimet 
facie  case  for  plaintiffs. 

We  are  of  opinion  there  should  be  no  nonsuit. 

There  was  no  misdirection  complained  of. 
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If  the  learned  judge  had  been  asked  to  leave  it  to  the 
jury  to  say  in  express  terms  what  was  the  damage  to  the 
plaintiffs’  reversionary  interest  in  the  premises,  and  his 
attention  had  been  directed  to  the  authorities  on  the  sub- 
ject, it  is  probable  he  would  have  done  so,  and  noted  it  in 
his  charge.  This  not  having  been  done,  we  are  now  called 
upon  to  grant  a new  trial  for  excessive  damages  under  that 
branch  of  the  rule.  There  are  no  affidavits  filed  to  shew 
that  the  damages  found  by  the  jury  are  excessive.  It  is 
argued  that  this  is  so,  for  the  repairs  estimated  by  the  par- 
ties employed  by  the  plaintiffs  are  of  a more  extensive 
-character  than  are  contemplated  by  the  covenant,  or  are 
reasonable.  If  the  decay  has  become  so  extensive  in  con- 
sequence of  the  breach  of  the  covenant  which  the  defen- 
dant was  bound  to  obey,  then  the  damages  are  enhanced 
T>ythe  act  of  the  defendant,  for  the  plaintiffs’  reversion 
would  be  so  much  the  more  injured  by  the  omission  to  do 
what  they  were  bound  to  do,  and  thus  save  the  property 
from  destruction. 

It  may  be  contended  that  Marriott  v.  Cotton  (2  C.  & K. 
5 58)  is  an  expressauthority  that  plaintiffs  are  only  entitled 
to  nominal  damages  until  the  end  of  the  term,  for  that  the 
plaintiffs  might  go  on  bringing  action  after  action,  and  re- 
-cover the  full  amount  of  their  damages  in  each  action,  and 
rnever  expend  any  money  on  the  repair  of  the  premises. 
The  learned  editor  of  Mayne  on  Damages,  in  commenting 
on  that  cause,  comes  to  the  conclusion  it  must  rest  on  its 
own  peculiar  circumstances.  The  source  of  the  injury  was 
found  to  be  accidental ; the  mill  having  been  destroyed  by 
fire  no  damages  could  be  given  for  allowing  the  premises 
ito  get  out  ofrepair.  The  ground  of  action  being  for  not 
putting  them  in  repair,  that  would  be  measured  by  the  ex- 
tent to  which  the  reversion  was  injured  by  such  neglect  at 
the  time  of  action.  No  actual  damage  was  proved,  and  as 
the  premises  were  insured  and  the  whole  thing  was  a mere 
^accident,  the  jury  were  no  doubt  of  opinion  that  the  rever- 
sion was  not  in  fact  damaged  substantially  by  any  wrong 
'Committed  by  the  defendant.  Nominal  damages  in  such  a 
<case  were  quite  just.  The  learned  editor  further  considers 
that  laying  it  down  as  a general  rule,  that  damages  must 
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necessarily  be  nominal  for  leaving  a house  in  ruins  during 
the  currency  of  the  term,  would  clearly  be  absurd  and  could 
never  have  been  intended  ; the  value  of  the  reversion 
would  essentially  have  been  injured. 

As  to  the  other  objection,  that  the  plaintiff  might  put  the 
money  in  his  pocket  and  commence  another  action  next 
day,  it  is  met  by  the  answer  that  he  could  never  recover 
substantial  damages  in  such  a case,  unless  he  could  prove 
some  additional  injury  to  his  reversion,  subsequent  to  that 
for  which  he  had  been  recompensed. 

Ia  the  case  of  Doe  Trustees  of  the  Schools  of  Worcester 
v.  Rowlands  (9  C.  & P.  734),  which  has  been  referred  to  in 
several  cases,  and  has  never  been  disapproved  of  for  being 
too  favourable  to  the  plaintiff,  that  I am  aware  of.  Coler- 
idge, J.,  says  : “ The  true  question  is,  to  what  extent  is  the- 
re version- injured  by  the  non-repair  of  the  premises  ? If  the 
lease  had  ninety-nine  years  to  run,  it  could  not  make  much 
difference  in  the  value  of  the  reversion  whether  the  pre- 
mises were  now  in  repair  or  not.  This,  however,  will  expire 
in  about  six  years.”  He  commenced  his  summing  up  as 
follows  : “ In  this  case  there  is,  for  all  that  appears,  a valid 
subsisting  lease  of  this  property,  which  contains  a covenant 
o repair,  which  lias  been  to  some  extent  broken  : and  for- 
that  breach  of  covenant  the  plaintiffs  are  entitled  to  dam- 
ages, notwithstanding  that  the  lease  is  in  existence,  and  has 
some  years  to  run.” 

Lnxmoore  v.  Robson  et  al.  (1  B.  & Aid.  584)  is  express 
authority  that  upon  a covenant  to  repair  and  keep  in  repair 
during  the  continuance  of  the  term  an  action  maybe  brought 
or  breaches  committed  before  the  term  has  expired. 

The  defendants  are  liable  only  for  breaches  of  the  cove- 
nant during  their  own  holding.  As  to  them  the  plaintiffs 
could  not  bring  another  action,  for  they  assigned  their  in- 
terest before  their  action  was  brought.  It  would  seem 
strange  if  they  could,  by  assigning  over  their  interest  in  the 
lease,  not  only  free  themselves  from  liability  for  defaults 
subsequent  to  that  time,  but  in  the  meantime,  until  the 
expiration  of  the  term,  no  action  could  be  brought  against 
them  for  these  defaults  during  the  period  they  were  pos- 
sessed of  the  lease. 
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Smith  v.  Peat  (9  Ex.  161)  is  authority  that  where  the 
lease  has  passed  through  several  hands,  and  the  premises  are 
out  of  repair  when  the  action  is  brought,  and  are  proved  to 
have  been  so  when  held  by  the  defendant,  it  would  be  for 
him  to  shew  how  much  of  the  injury  arose  subsequent  to 
his  occupation.  Martin,  Baron,  in  concluding  his  judgment, 
said:  “ In  cases  of  this  kind  it  is  impossible  to  get  at  the 
precise  amount  of  damage  which  occurred  during  the  times 
of  the  respective  assignees ; and,,  unless  there  be  some 
penalty  in  the  shape  of  substantial  damages,  parties  would 
never  repair.  It  seems  to  me  that  the  criterion  of  damage 
is  the  loss  which  the  landlord  would  sustain  by  the  non- 
repair, if  he  went  into  the  market  to  sell  the  reversion.” 

Davies  v.  Underwood  (2  H.  & N.  570),  I think,  goes  much 
further  than  the  plaintiff  contends  for  in  this  action.  There 
the  defendant,  who  was  an  under-lessee,  covenanted  to  keep, 
and  at  the  end  of  the  term,  to  deliver  up,  the  premises  in 
repair.  He  allowed  them  to  go  out  of  repair.  'While  they 
remained  in  this  condition,  the  plaintiff  having  committed 
a forfeiture  by  non-payment  of  rent,  the  superior  landlord 
brought  ejectment  and  evicted  the  plaintiff  and  defendant. 
It  was  held  the  plaintiff  was  entitled  to  recover,  one  ground 
being  that  he  might  be  liable  over  to  the  superior  landlord. 
In  giving  judgment  Baron  Bramwell  refers  to  the  case  of  a 
man  under  covenant  to  repair  a house,  but  not  to  rebuild  it 
if  it  should  be  burnt  down,  and  says,  “If  in  such  a case 
the  house  should  be  burned  down,  when  out  of  repair,  I 
should  say  that  no  action  could  be  maintained  by  the  lessor 
on  the  covenant  to  repair,  because  he  would  have  sustained 
no  damage-  Here,  however,  the  premises,  when  delivered 
up  to  the  ground  landlord,  were  worth  £40  less  than  they 
would  have  been  if  in  proper  repair.” 

W7atson,  Baron,  said:  “The  great  object  of  a covenant 
■of  this  sort  is  not  to  put  money  into  the  pockets  of  a lessor, 
but  to  enforce  the  performance  of  the  acts  stipulated  for. 
The  damages  recovered  are  usually  such  as  are  sufficient  to 
put  the  premises  into  repair.  As  a matter  of  fact,  it  is  never 
proved  in  evidence  to  what  extent  the  reversion  is  damaged.” 

In  arguing,  the  defendants’  counsel  said  : “ It  is  not  dis- 
puted that  when  there  is  a continuing  reversion,  the  rever- 
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sioner  may  at  any  time  during  the  term  sue  for  the  breach 
of  covenant  to  repair,  and  the  damages  will  be  the  diminu- 
tion of  the  value  of  the  reversion.”  Marriot  v.  Cotton  (2  C. 
& K.  553)  was  referred  to. 

The  parties,  who  estimated  the  damages  done  to  the  pre- 
mises by  the  omission  to  repair,  fixed  the  amount,  as  to  the 
buildings,  at  $651.18.  The  jury  only  found  $400,  pro- 
bably considering  the  remaining  time  the  lease  had  to  run, 
and  that  all  the  injuries  ma}^  not  have  resulted  from  the 
defendants’  default.  There  was  a further  sum  of  $120,  es- 
timated as  the  cost  of  making  the  approach  to  the  granary 
on  the  west  side  as  it  was  before.  As  it  was  not  shewn 
that  this  approach  had  gone  to  decay  from  want  of  neces- 
sary repairs,  it  is  not  likely  it  was  taken  into  consideration 
by  the  jury. 

In  Yates  et  al.  v.  Dunster , (11  Ex.  18)  Baron  Parke  quotes 
the  following  language  of  Lord  Holt,  in  Vivian  v.  Cham- 
pion (2  Ld.  Raymond,  1125)  apparently  with  approbation  : 
“ If  the  premises  were  out  of  repair  in  the  ancestor’s  time, 
yet,  if  the  lessee  suffers  them  to  continue  out  of  repair  in 
the  time  of  the  heir,  that  is  a damage  to  the  heir,  and  he 
shall  have  an  action.  And  in  these  actions  there  ought  to 
be  very  good  damages,  and  it  has  always  been  practised 
so  before  me  and  every  body  else,  that  I ever  knew.  We 
always  inquire  in  these  cases,  what  it  will  cost  to  put  the 
premises  in  repair,  and  give  so  much  damages  ; and  the 
plaintiff  ought  in  justice  to  apply  the  damages  to  the  repair 
of  the  premises.” 

Bell  v.  Hayden  (9  Irish  C.  L.  Reports,  301)  was  an  action 
on  a covenant  to  repair.  During  the  term  an  action  was 
brought  on  the  covenant,  and  it  appeared  the  premises 
were  burned  down  in  1851  and  had  not  been  rebuilt  in 
1858,  when  the  action  was  brought.  It  was  contended,  on 
the  authority  of  Marriot  v.  Cotton,  that  the  plaintiff  could 
only  recover  nominal  damages.  The  Court  of  Queen’s 
Bench  in  Ireland  was  of  a contrary  opinion.  O’Brien,  J., 
said  : “ Marriott  v.  Cotton  went  to  the  court  above,  and  the 
verdict  for  nominal  damages,  had  at  the  trial  before  Rolfe, 
Baron,  was  set  aside,  and  a verdict  entered  for  the  plaintiff 
for  substantial  damages.  This  I ascertained  during  the 
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discussion  of  the  case  of  Macnamara  v.  Vincent,  having 
proc  ured  from  the  officers  of  the  Court  of  Queen’s  Bench 
in  England  copies  of  the  orders  made  in  Merriott  v.  Cottony 

Marriott  v.  Cotton  and  Doe  Rowlands , particularly  the 
former,  were  doubted  in  the  case  in  chancery  in  Ireland 
abov  e referred  to,  repeated  in  2 Irish  Chancery  Reports,  at 
page  481. 

Scales  v.  Lawrence  (2  F.  & F.  289)  is  a case  that  may  be 
referred  to,  showing  that  the  defendant  there  called  wit- 
nesses to  shew  that  the  house  was  an  old  one,  and  to  speak 
of  its  general  condition  when  he  entered.  Willes,  J.,  in 
charging  the  jury,  said:  “ If  a tenant  takes  an  old  house,, 
he  must  not  let  it  tumble  down  : he  must  keep  it  up,  but 
only  as  an  old  house  ; no  tenant  is  bound  to  leave  for  his 
landlord  a new  house*;  but  the  house  which  he  took  in  a 
state  of  fit  repair  as  such  house,  &c.,  &c.”  In  conclusion, 
he  said  (as  to  the  state  of  the  premises)  : “ Questions  of 
this  sort  are  questions  of  fact  for  you,  to  be  decided  on  what 
are  the  substantial  merits  of  the  case,  rather  than  in  strict 
right  of  extreme  law.  The  landlord  is  not  to  claim  for 
every  crack  in  the  gloss,  or  every  scratch  in  the  paint.  The 
reasonable  rule  probably  would  be  not  to  charge  for  a pane 
of  glass  merely  with  one  pane  in  it,  and  so  forth  : such 
covenants  must  not  be  strained,  but  reasonably  construed, 
on  the  principle  of  give  and  take.” 

On  the  whole,  we  think,  the  verdict  must  stand  and  the 
rule  be  discharged.  Rule  discharged. 


Brash,  Qui  Tam  v.  Taggart. 

Action  against  Justice  of  Peace  for  a penalty — Con.  Stats.  U.C.  ch.  124,  sec.  2 — 
County  Court  jurisdiction  to  tny. 

The  County  Courts  have  now  jurisdiction  (under  Con,  Stats.  U.  C.  ch 
124,  sec.  2)  to  try  an  action  i'cr  a penalty  against  a Justice  of  the  Peace, 
where  the  penalty  claimed  does  not  ezceed  $80. 

Appeal  from  the  County  Court  of  the  County  of  Fron- 
tenac. 

The  action  was  qui  tarn  against  a Justice  of  the  Peace 
for  not  returning  a conviction,  claiming  the  penalty  of  $80, 
under  Con.  Stats,  U.  C.  ch.  124. 


416  EASTER  TERM,  29  VIC.  1866. 

The  defendant  pleaded,  Never  indebted  by  statute,  on 
which  issue  was  joined. 

At  the  close  of  the  plaintiff’s  case  the  defendant’s  counsel 
moved  for  a nonsuit  on  the  ground,  among  others,  that  the 
County  Court  had  no  jurisdiction  to  try  a qui  tarn  action 
under  the  above  statute. 

The  learned  judge  overruled  the  objection,  and  the  jury 
found  a verdict  in  favour  of  the  plaintiff  for  the  amount 
claimed. 

Against  this  verdict  the  defendant  moved  in  the  following 
term,  on  the  same  ground  as  that  taken  at  the  trial,  and 
the  learned  judge,  feeling  himself  bound  by  the  decision  of 
O’Reily  qui  tarn  v.  Allan , though  in  fact  dissenting  from  it, 
made  absolute  the  rule  nisi  to  enter  a nonsuit. 

From  this  judgment  the  plaintiff  appealed. 

Robert  A.  Harrison,  for  the  appeal,  cited  Lawjord  v. 
Partridge.  1 H.  & N.  621;  Powley  v.  Whitehead , 16  U.  C. 
•589;  Campell  v.  Davidson,  19  U.  C.  222;  Con.  Stats. 
U.  C.  cli.  124,  sec.  2 ; ch.  15,  sec.  1 ; Con.  Stats.  C.eh.5; 
sec.  6,  sub-sec.  17  ; O'Reilly  q.  t.  v.  Allan,  11  U.  C.  411  ; 
Haight  v.  Mclnnes,  11  C.  P.  518. 

John  Patterson,  contra,  referred  to  Espinasse  on  Penal 
Actions,  and  Con.  Stats.  U.  C.  ch.  15,  sec.  16,  sub-sec.  5. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

Since  the  decision  of  the  case  of  O'Reilly  qui  tam  v. 
Allan  (11  U.  C.  Q.  B.  411)  the  statute  for  recovering  pen- 
alties similar  to  those  which  this  action  was  brought  to 
recover  has  been  somewhat  changed  in  the  consolidation, 
and  in  looking  at  the  change  and  considering  it  in  connec- 
tion with  that  case,  and  the  case  of  Medcalfe  v.  Widdefteld , 
(12  U.  C.  C-  P-  411),  we  think  we  may  properly  hold  that 
County  Courts  have  jurisdiction  in  Upper  Canada  to  try 
actions  for  penalties  under  the  Con.  Stats.  (22  Yic.  ch.  124) 

The  statue  4 & 5 Vic.  ch.  12,  sec.  2,  after  declaring  that 
under  certain  circumstances  justices  shall  forfeit  and  pay 
the  sum  of  twenty  pounds,  together  with  full  costs  of  suit, 
proceeds  as  follows,  “to  be  recovered  by  any  person  or  per- 
sons, who  sue  for  the  same  by  bill , plaint  or  information , 
in  any  Court  of  Record  in  Canada  West.” 
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That  portion  of  the  Consolidated  Act  referring  to  the 
same  proceeding  reads  thus  : “ To  be  recovered  by  any  per- 
son, who  sues  for  the  same,  by  action  of  debt  or  informa- 
tion, in  any  Court  of  Eecord  in  Upper  Canada.” 

Under  section  81  of  the  Law  regulating  Elections  for 
Members  of  Parliament  (Con.  Stats.  C.  ch.  6)  a penalty  of 
$100  is  imposed  upon  the  keeper  of  a public-house  who 
neglects  to  close  it  as  required  by  that  section ; and  section 
87  of  the  same  statute  enacts  that  “ all  penalties  imposed  by 
this  act  shall  be  recoverable  with  full  costs  of  suit  by  any 
person,  who  will  sue  for  the  same,  by  action  of  debt  or 
information  in  any  of  Her  Majesty’s  courts  in  this  Province 
having  competant  jurisdiction.” 

At  the  time  O'Reilly  qui  tam  v.  Allan  was  decided  the 
jurisdiction  of  the  County  Court  was  not  precisely  as  it  is 
now.  Then  the  jurisdiction  was  confined  to  debt,  covenant 
or  contract,  to  the  amount  of  T50,  and  to  debt  or  contract, 
when  the  amount  was  ascertained  by  the  signature  of  the 
defendant,  to  4TQ0  ; and  also  in  all  matters  of  tort  relating 
to  personal  chattels,  where  the  damage  should  not  exceed 
T80,  and  where  the  title  to  land  should  not  be  brought  in 
question. 

Under  the  County  Court  Act  now  in  force,  subject  to 
certain  exceptions,  (such  as  actions  when  the  title  to  land  is 
brought  in  question,  or  in  which  the  validity  of  any  demise 
bequest,  &c.,  under  any  will  or  settlement  is  disputed,  or 
for  libel  or  slander,  or  for  criminal  conversation  or  seduc- 
tion, or  an  action  against  a Justice  of  the  Peace  for  any- 
thing done  by  him  in  the  execution  of  his  office,  if  he 
objects  thereto),  the  County  Courts  have  jurisdiction  in  all 
personal  actions  where  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  $200 ; in  all  causes  or  suits  relating  to 
debt,  covenant  and  contract,  to  $400,  when  the  amount  is 
liquidated  or  ascertained  by  the  act  of  the  parties,  or  by  the 
signature  of  the  defendant ; with  certain  provisions  relating 
to  bail-bonds  and  recognizances  of  bail,  &c.;  and  in  all  cases 
unprovided  for,  the  general  practice  and  proceedings  in 
those  courts  is  to  be  the  same  as  in  the  Superior  Courts  of 
Common  Law. 

The  Interpretation  Act  (Con.  Stats.  C.  ch.  5,  sec.  6,  sub- 
27  16,  u.  c.  c.  p. 
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sec.  17)  provides,  that  when  no  other  jurisdiction  is  given 
or  furnished  for  the  recovery  of  pecuniary  penalties,  they 
shall  “be  recoverable,  with  costs,  &c.,  before 
having  jurisdiction  to  the  amount  of  the  penalty  in  cases 
of  simple  contract/’ 

The  authorities  referred  to  in  the  case  of  O’Reillg  qui 
tam  v.  Allan  seem  to  sustain  the  conclusion  arrived  at  by 
the  court.  The  learned  chief  justice,  in  concluding  his 
judgment,  makes  special  reference  to  the  proceedings  men- 
tioned in  the  then  County  Court  Act,  being  by  “bill,  plaint 
or  information,”  none  of  which  were  the  ordinary  and  ap- 
propriate methods  of  proceeding  in  the  County  Court. 

The  case  of  the  Apothecaries  Company  v.  Burt  (5  Ex. 
868)  was  not  referred  to  in  that  judgment.  That  was  an 
action  to  recover  a,  penalty  of  £20,  and  under  the  statute 
all  penalties  and  forfeitures  exceeding  £5  could  be  recovered 
in  any  of  His  Majesty’s  Courts  of  Eecord  in  England  and 
Wales.  The  action  was  brought  in  the  County  Court, 
which  was  authorised  to  hold  “ all  pleas  of  personal  actions 
when  the  debt  or  damage  claimed  was  not  more  than  £20, 
whether  on  balance  of  account  or  otherwise.”  The  Court 
of  Exchequer  refused  a prohibition.  The  ground  of  want 
of  jurisdiction  to  try  it  as  a personal  action  was  not  raised, 
the  ground  on  which  the  prohibition  was  sought  being^ 
that  the  action  was  brought  in  such  a form  that  four  penal- 
ties of  £20  each  might  be  claimed. 

Looking  at  the  change  in  the  language  of  the  Consoli- 
dated Statute  (22  Yic.  ch.  124)  from  that  used  in  4 &5Vic. 
ch.  12,  the  proceeding  now  being  by  action  of  “ debt  or 
information  of  any  Court  of  Eecord  in  Upper  Canada,” 
instead  of  by  “bill,  plaint  or  information,”  as  the  former 
act  stood  ; and  looking  at  the  charges  in  the  jurisdiction  of 
the  County  Court,  as  well  as  the  decision  of  this  court,  in 
Medcalje  v.  Widdefield,  sustained  by  the  case  in  5 Ex.,  we 
ought,  in  my  judgment,  to  hold  that  this  action  was  well 
brought  in  the  County  Court.  In  doing  this  we  do  not 
necessarily  overule  the  case  of  O'Reilly  qui  tam  v.  Allan , 
there  having  been  some,  as  to  this  point,  not  unimportant 
changes  made  in  the  words  of  the  statute  by  the  consolida- 
tion of  it. 
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I think  we  may  infer  that  this  change  was  intentionally 
made  ; the  giving  the  action  of  debt  by  express  words,  when 
the  proceeding  in  debt  was  one  which  could  be  readily  taken 
in  the  County  Court,  whilst  the  proceeding  by  bill  or  plaint 
hat  had  previously  existed  was  not  one  which  was  at  all 
appropriate  to  that  court.  This  would,  also,  harmonise 
with  the  provisions  of  the  Consolidated  Statutes  of  Canada, 
authorising  certain  suits  for  pecuniary  penalties  to  be  re- 
covered “in  any  court  having  jurisdiction  to  the  amount  of 
the  penalty  in  cases  of  simple  contract.” 

It  certainly  would  seem  absurd  to  maintain  the  distinc- 
tion contended  for  in  proceeding  to  recover  penalties  under 
this  particular  statute,  when  other  penalties  of  a much 
greater  amount  could  be  sued  for  in  the  County  Court,  and 
in  determining  the  latter  points  of  quite  as  much  difficulty 
would  arise  as  in  disposing  of  the  questions  likely  to  occur 
under  this  statute. 

The  County  Courts  have  now  such  extended  jurisdiction, 
compared  with  what  they  formerly  possessed,  that  I do  not 
think  it  unreasonable  that  the  legislature,  when  the  statutes 
were  consolidated,  should  consider  that  they  might  safely 
be  entrusted  with  the  disposal  of  this  kind  of  penal  action, 
when  $80  was  the  sum  involved,  and  that  the  change  made 
in  the  law  at  that  time  was  with  a view  of  putting  the 
matter  beyond  reasonable  doubt,  and  establishing  something 
like  a uniform  rule  in  relation  to  these  actions. 

The  only  point  argued  before  us  on  this  appeal  was 
whether  the  County  Court  had  jurisdiction,  and  as  we  are 
in  favor  of  the  plaintiff  on  the  ground  that  we  shall  allow 
appeal  without  costs,  and  direct  that  the  rule  nisi  to  enter 
a nonsuit  in  the  court  below  be  discharged. 

Appeal  allowed. 
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Muckle  y.  Ludlow. 
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Commission  to  take  evidence — Identification  of  examination — Cons.  Stats.  U.C 
ch.  32,  sec , 21 — Misdescription  of  note  sued  on — Statute  of  Limitations. 

The  affidavit  of  the  commissioner,  under  a commission  to  take  evidence, 
stated  that  “the  examination  of  A.M.,  the  witness  named  in  the  said 
commission,  was  duly  taken  on  oath  before  me,  at,  &c.,  as  above  certified 
under  and  according  to  the  directions  of  the  said  commission.”  Pre- 
ceding this  affidavit  was  a certificate  stating  that  “the  foregoing 
are  the  depositions  of  A.  M.  in  theannexed  commission  named  upon  the 
interrogatories  taken  before  me,  at,  &c.,  under  the  commission  hereto  an- 
; nexed ; and  I certify  that  the  same  were  taken  according  to  the  directions 
in  said  commission  contained,  and  that  ann  exed  hereto  and  to  said  commis- 
sionare  the  said  interrogatories  and  the  documents  therein  respectively 
referred  to.”  On  the  commission  was  endorsed  the  following  return : 
u The  return  of  the  within  written  commission  will  appear  by  the  de- 
positions, affidavits  and  papers  thereunto  annexed.” 

Held,  that  the  examination  or  depositions,  which  were  in  effect  held  to  he 
synonomous  terms,  was  or  were  fully  identified  as  the  examination  of  the 
witness  under  and  annexed  to  the  commission. 

Observations  on  the  inconvenience  of  the  present  rigid  statuton  provisions 
respecting  the  admissibility  of  evidence  taken  under  a commission,  and 
advisability  of  giving  the  judge  or  court  a discretion  to  receive  the  evi- 
dence, notwithstanding  a departure  in  some  particulars  from  the  strict 
requirements  of  the  statute. 

The  note,  the  subject  of  the  action,  which  was  commenced  on  27th  of  June* 
1865,  was  dated  6th  March,  1857.  To  an  interrogatory,  referring  to  the 
note  as  marked  “A”  but  as  dated  the  ninth  March,  1857,  the  witness  ans- 
wered, “I  was  the  holder  ofthe  pro-note  marked  “A.”  hereunto  annexed 
up  to  and  until  March,  ’65  ; I was  such  holder  from  March  sixth,  ’57,  to 
March  ’65.”  To  a subsequent  interrogatory,  as  to  any  payment  made  by 
defendant  on  the  note,  he  stated  that  he  had  received,  besides  several 
previous  amounts,  the  sum  of  $15  on  26th  November,  1859. 

Held,  that  the  note  sued  upon  had  been  sufficiently  identified  as  that  upo11 
which  the  payment  had  been  made  to  take  it  out  of  the  Statute  of  Limi- 
tations ; that  the  mere  mistake  in  the  question  as  to  the  date  had  been 
set  right  by  the  answer,  and  that  the  maxim  “ falsa  demonstratio  non 
nocet  applied. 

The  declaration  set  out  a promissory  note,  made  at  New 
York,  in  the  United  States  of  America,  by  one  William  H. 
Ludlow,  for  the  sum  of  $500,  dated  the  6th  of  March,  1857, 
payable  to  the  defendant  or  order  four  months  after  date, 
and  indorsed  by  the  defendant  to  the  plaintiff,  and  alleged 
presentment,  dishonour  and  notice. 

The  defendant  pleaded  the  Statute  of  Limitations. 

The  plaintiff  took  issue  upon  the  plea,  and  also  replied 
that  the  note  was  made  and  endorsed  and  the  cause  of 
action  arose  in  the  State  of  New  York,  where  the  maker 
and  defendant  were  domiciled  ; that  by  the  law  of  that 
State  the  period  of  Limitation  for  suing  on  a promissory 
note  was  seven  years  ; that  from  the  making  until  the 
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maturity  of  the  note  the  same  was  held  by  a person  domi- 
ciled in  New  York,  during  which  time  the  defendant  con- 
tinued to  be  domiciled  there  also,  and  that  the  cause  of 
action  accrued  within  seven  years  before  the  commence- 
ment of  this  suit. 

The  case  was  tried  at  the  last  December  Assizes  held  for 
the  city  of  Toronto,  before  Mr.  Justice  Hagarty,  and  a 
verdict  was  rendered,  for  the  plaintiff  for  $480  14. 

The  evidence  relied  on  by  the  plaintiff  to  take  the  case 
out  of  the  period  of  limitation  was  taken  under  a commis- 
sion, and  was  as  follows  : 

The  second  interrogatory  was, 

“Look  at  the  promissory  note  now  exhibited  to  you 
marked  “A,”  and  purporting  to  be  made  by  William  H. 
Ludlow,  and  endorsed  by  the  defendant  Ezra  Ludlow,  jun., 
or  the  sum  of  five  hundred  dollars,  an  i dated  the  ninth 
day  of  March,  A.  D.  1857.” 

The  answer  to  it  was, 

“ I was  the  holder  of  the  promissory  note  marked  “ A,” 
hereto  annexed,  up  to  and  until  March,  1865.  I was  such 
holder  from  March  6th,  1857,  to  March,  1865.” 

The  note  annexed,  which  was  the  note  declared  upon, 
was  marked  “A,”  and  was  in  all  other  particulars  as  des- 
cribed in  the  above  interrogatory,  excepting  that  it  was 
dated  “March  6th,  1857,”  instead  of  the  “ninth”  day  of 
March,  A.  D.  1857,  as  expressed  in  the  interrogatory. 

To  the  fifth  interrogatory,  as  to  the  particulars  and  dates 
of  any  payments  made  by  the  defendant  on  the  note,  the 
answer  was,  “On  the  9th  July,  1857,  on  the* maturity  of  the 
note,  I received  $100;  On  December  25th,  1857, 1 received 
$25;  in  April,  1858,  I received  $25;  On  May  15th,  1858, 
I received  $15 ; on  September  5th,  1858,  I received  $20  ; 
on  November  26th,  1859, 1 received  $15.” 

In  his  subsequent  examination  the  witness  said  that  the 
payment  of  the  26tli  November,  1859,  was  made  by  the 
defendant  to  the  witness,  then  the  holder  of  the  note,  by  a 
check  dated  the  1st  of  December,  1859,  and  referred  to  in 
the  letter  in  the  defendant’s  writing,  marked  “ B,”  annexed 
to  the  commission,  and  which  letter  was  as  follows : 
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“ My  dear  Sir, — I enclose  check,  dated  1st  December,  for 
$15,  the  very  best  I can  do:  business  is  desperately  dull, 
and  the  fufure  looks  unpromising. 

“Yours,  most  melancholy, 

“Nov.  26,  ’59,  “E.  L.,  jun.” 

There  were  no  cross  interrogatories  put  to  the  witness. 

At  the  trial  several  exceptions  were  taken  by  the  defen- 
dant’s counsel  to  the  plaintiff’s  case,  and  upon  which,  in 
Hilary  Term  last,  he  moved  and  obtained  a rule  calling  on 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a new  trial  had,  the  verdict  being  contrary  to 
law  and  evidence,- and  for  misdirection,  and  the  reception 
for  improper  evidence. 

The  misdirection  complained  of  was  in  leaving  it  to  the 
jury  to  infer  that  the  payment  mentioned  in  the  second 
interrogatory  and  answer  was  a payment  on  the  note  sued 
on ; the  note  sued  on  being  dated  on  sixth  of  December  (sic), 
“ and  the  second  interrogatory  being  as  to  a note  dated  the 
ninth  of  December  (sic),  and  the  answer  was  as  to  a note 
annexed  to  the  answer ; ” and  that  there  was  no  evidence 
that  the  note  produced  at  the  trial  was  the  note  exhibited 
to  the  witness  and  referred  to  in  the  second  interrogatory ; 
and  in  not  telling  the  jury  there  was  no  legal  evidence  to 
sustain  the  plaintiff’s  case  ; and  in  directing  the  jury  that 
the  giving  of  a post-dated  check  was  not  (sic)  payment ; 
and  for  the  reception  of  improper  evidence,  in  admitting 
the  evidence  taken  under  the  commission,  when  there  was 
no  proper  affidavit  of  the  due  taking  of  the  commission, 
shewing  that  the  depositions  or  examinations  annexed  to 
the  commission  were  the  depositions  or  examinations  of  the 
witness. 

In  Easter  Term  last  Robert  A.  Harrison  shewed  cause. — 
The  note  falling  due  on  the  9th  July,  1857,  and  the  suit 
having  been  commenced  on  the  27th  of  June,  1865,  the 
limitation  of  the  seven  years  was  a full  bar  to  the  action  ; 
but  the  plaintiff  relied  on  the  26th  of  November,  1859,  as 
giving  to  him  a fresh  starting  period,  of  six  years  at  any 
rate  from  that  period,  and  as  supporting  the  issue  he  had 
taken  that  the  cause  of  action  did  occur  within  six  years 
before  the  commencement  of  the  suit. 
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The  letter  of  the  26th  of  November,  1859,  is  both  an 
acknowledgment  within  the  statute  and  a proof  of  pay- 
ment. 

The  payment  was  sufficiently  made  by  a check,  and 
whether  post-dated  or  not  is  of  no  consequence. 

The  note  annexed  to  the  commission  is  sufficiently  identi- 
fied as  the  one  which  has  been  declared  on.  The  witness 
was  asked  to  look  at  the  very  note  on  which  the  defendant 
has  been  sued,  and  which  note  was  marked  “ A and 
which  note,  though  the  question  wrongly  describes  it  as 
dated  the  ninth,  the  witness  says  he  was  the  holder  of  from 
the  sixth  of  March,  its  true  date,  and  the  jury,  on  the  ques- 
tion being  left  to  them,  found  the  note  interrogated  upon  to 
have  been  the  same  note  upon  which  the  payments  were 
made,  and  which  was  the  subject  of  this  suit : Lesslie  y. 
Emmons,  25  U.  C.  Q.  B.  248. 

The  certificate  to  the  commission  identifies  the  examina- 
tion taken  by  the  commissioner  ; and  the  affidavit  of  execu- 
tion, by  referring  to  the  examination  above  certified,  fully 
identifies  the  examination  taken  as  the  examination  had 
under  the  commission  in  this  cause  : Lumley  v.  Gye,  3 E. 
& B.  126. 

M.  C.  Cameron,  Q.G.,  in  support  of  the  rule. — It  is  not 
objected  that  the  letter  of  the  26th  of  November,  1859,  is 
not  a sufficient  acknowledgment,  nor  that  it  is  no  evidence 
of  a payment.  The  fact  of  a payment  has  been  made  out, 
but  the  question  is  whether  that  payment  has  been  shewn 
to  have  been  made  upon  the  note  now  sued  upon.  It  is 
contended  that  it  has  not.  It  depends  upon  whether  the 
description  of  a note  of  the  9th  of  March,  and  the  evidence 
given  in  respect  to  it,  could  be  made  in  any  way  to  apply 
to  a note  of  the  6th  of  March  : at  any  rate,  without  a 
much  clearer  explanation  of  the  discrepancy  [if  it  was  only 
a discrepancy]  than  has  beeen  given.  The  evidence  shews 
there  were  two  notes,  and  that  the  plaintiff  was  referring 
to  one  and  the  witness  to  another. 

The  examination  was  not  admissible  at  all,  because  it 
was  not  identified  as  the  statute  requires.  The  commis- 
sioner had  no  power  to  sign  a certificate  ; but,  if  he  could 
give  one,  the  case  is  not  then  complete,  because  it  refers  to 
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certain  depositions  and  not  to  the  examination  . Alcock  v. 
The  Corporation  of  the  Royal  Exchange  Assurance  Com- 
pany, 13  Q.  B.  292. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  exceptions  taken  by  the  defendant  are  of  a strict  and 
technical  nature,  in  no  way  reaching  the  merits  of  the  case, 
and  are  not,  therefore,  entitled  to  any  special  indulgence. 

The  first  in  point  of  order  is  that  which  applies  to  the 
admissibiliy  of  the  examination.  It  is  is  said  “ there  was  no 
proper  affidavit  of  the  due  taking  of  the  said  commission, 
shewing  that  the  depositions  or  examinations  annexed  to 
the  commission  were  the  depositions  or  examination  of  the 
witness.” 

The  affidavit  of  the  commissioner  states  “ that  the  ex- 
amination of  Archibald  Montgomery,  the  witness  named  in 
the  said  commission,  was  duly  taken  upon  oath  before  me 
at  the  said  city  of  New  York,  as  above  certified,  under  and 
according  to  the  directions  of  the  said  commission.” 

There  is  a certificate  which  precedes  the  affidavit.  The 
certificate  states  “ that  the  foregoing  are  the  depositions  of 
Archibald  Montgomery,  in  the  annexed  commission  named, 
upon  the  interrogatories  taken  before  me  at  the  city  of  New 
York  aforesaid,  under  the  commission  hereto  annexed  ; and 
I certify  that  the  same  was  taken  according  to  the  direc- 
tions in  said  commission  contained ; and  that  annexed 
hereto  arid  to  said  commission  are  the  said  interrogatories 
and  the  documents  therein  respectively  referred  to.” 

Then  the  return  endorsed  on  the  commission  is,  “ The 
return  of  the  within  written  commission  will  appear  by  the 
depositions,  affidavit  and  papers  thereunto  annexed.” 

The  statute  provides  that  “ in  case  the  examination  of 
any  witness  taken  without  the  limits  of  Upper  Canada  pur- 
suant to  any  such  commission,  be  proved  by  an  affidavit  of 
the  due  taking  of  such  examination,  * * * and  in 

case  such  commission  with  such  examination  and  affidavit 
thereto  annexed  be  returned  to  the  court,  * * * the 

same  shall  prima  facie  be  deemed  to  have  been  duly  taken, 
&c. 

The  affidavit  in  this  case  does  state  that  the  examination 
of  the  witness  named  in  the  commission  was  duly  taken,  as 
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above  certified,  under  and  according  to  the  directions  of  the 
commission. 

The  certificate,  to  which  the  affidavit  does  and  may  pro- 
perly make  reference,  does  say  that  the  foregoing  are  the 
depositions ; and  such  foregoing  depositions  are,  as  the 
affidavit  says,  “ the  examination  of  Archibald  Montgomery, 
the  witness  named  in  the  said  commission.” 

We  make  no  question  about  the  affidavit  calling  the 
answers  the  examination,  and  the  certificate  calling  them 
the  depositions. 

The  commission  describes  them  by  both  terms,  so  does 
the  commissioner’s  oath.  The  witness’  oath  refers  to  his 
examination,  the  clerk’s  oath  to  the  deposition ; the  com- 
missioner’s return  to  the  depositions;  and  the  rule  nisi  of 
the  defendant  in  this  case  describes  them  as  “ the  deposi- 
tions or  examinations.” 

We  are  of  opinion  the  examination  or  depositions  is  and 
are  very  fully  identified  as  the  examination  of  the  witness 
under  and  annexed  to  the  commission  in  this  particular 
cause ; and,  perhaps,  we  should  have  been  able  to  have 
supported  it  upon  some  other  grounds  if  it  had  been  neces 
sary  to  do  so. 

It  is  very  perplexing  to  the  judge  at  the  trial,  and  after 
wards  to  the  court,  to  decide  what  may  be  for  the  time  the 
whole  merits  of  the  case  upon  such  strictly  formal  objec- 
tions ; and  it  is  ,a  very  serious  matter  for  the  party,  who 
may  have  gone  to  an  enormous  expense  and  trouble  to  pro- 
cure the  testimony  which  he  has  produced,  to  have  it  all 
nullified,  and  his  rights  involved  in  the  litigation,  perhaps, 
very  seriously  prejudiced  by  the  rejection  of  his  commis- 
sion, for  a cause  which  every  one  feels  ought  not  to  be 
allowed  to  prevail.  While  amendments  are  made  so  liber- 
ally in  all  cases  criminal  and  civil,  it  might,  at  least,  be  left 
discretionary  with  the  judge  or  court,  notwithstanding  the 
non-observance  of  some  of  the  statutable  formalities,  to 
receive  the  commission  and  the  evidence  taken  under  it  if 
there  be  no  reason  to  believe  that  the  commission,  or  any 
of  the  proceedings  connected  with  it,  has  or  have  been 
mproperly  dealt  with.  This  may  introduce  some  laxity  of 
practice  in  the  execution  of  commissions  ; but  it  is  no  argu- 
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ment  against  the  relaxation  of  the  strict  law,  for  all  amend- 
ments may  be  equally  condemned,  and  the  law  is  full  of 
provisions  for  relief  against  inevitable  error. 

The  other  objection,  that  the  note  sued  upon  has  not 
been  shewn  to  have  been  taken  out  of  the  Statute  of  Limi- 
tations by  any  payment  made  upon  it,  we  do  not  think  can 
prevail  either.  The  note  is  sufficiently  identified  otherwise# 
as  appears  by  the  interrogatory,  and  the  mere  mistake  of 
the  date  in  the  question  put  to  the  witness  cannot  be  of  the 
same  effect  as  the  misdescription  of  it  in  an  affidavit  or 
other  more  formal  document.  The  answer  of  the  witness 
sets  right  the  mistake  : it  is  as  if  he  had  answered,  1 was 
the  holder  of  the  note  now  exhibited  to  me  marked  ‘ A,’ 
purporting  to  be  made  and  endorsed,  as  you  have  described, 
for  the  payment  of  $500 ; but  such  note  is  not  dated  the 
9th  but  the  6th  of  March,  because  I was  the  holder  of  the 
note  from  the  6th  of  March,  1857 ; ” and  every  word  of  the 
witness’  testimony  is  given  as  to  this  note,  of  which  he  was 
the  holder  from  the  6th  March. 

We,  therefore,  think  the  note  sufficiently  described  and 
identified  by  the  witness. 

The  error  consists,  we  think,  entirely  in  mere  misdescrip- 
tion, and  “falsa  demonstratio  non  nocet ” applies. 

The  rule  will,  therefore,  be  discharged. 

Rule  discharged. 


Bitchie  V.  Prout. 

Action  on  promissory  notes — Renewals — Antedating  of — Absence  of  stamps 
until  after  action  brought — Invablidity  under  27  & 28  Vic.  ch.  4,  sec.  9 — 
Right  to  recover  on  old  notes  under  account  stated. 

The  notes  sued  on  were  made  in  June,  1865,  but  were  antedated  as  of  the 
previous  year  before  the  Stamp  Act  came  into  force,  and  were  not 
stamped  until  April,  1866,  after  action  brought : 

Held , that  they  were  void  under  27  & 28  Yic.  ch.  4,  sec.  9,  and  that  this  de- 
fence having  been  specially  pleaded  plaintiff  could  not  recover  upon  them. 

The  notes  in  question  were  renewals,  with  interest  at  20  per  cent,  added 
to  them,  of  former  notes,  which  had  been  given  up  to  defendant. 
Notice  to  produce  the  old  notes,  which  were  traced  to  defendant’s  pos- 
session, had  been  given,  and  on  their  non-production  secondary  evi- 
dence was  given  of  them 

Held , evidence  of  an  account  stated  and  that  plaintiff  was  entitled  to 
recover  their  amount  and  interest  at  6 per  cent. 
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This  was  an  action  brought  to  recover  the  amount  of  two 
promissory  notes.  The  first  was  dated  the  1st  day  of  June, 
1864,  for  $192  91,  payable  to  plaintiff  or  bearer  one  year 
after  date.  The  second  was  dated  the  6th  of  June,  in  the 
same  year,  for  $259  90,  payable  to  plaintiff  or  bearer  one 
year  thereafter. 

The  declaration  contained  counts  on  these  notes,  and  a 
count  on  an  account  stated,  which  had  been  added  by  the 
learned  Chief  Justice  for  Upper  Canada  at  a former  trial. 

To  these,  Never  indebted  was  pleaded. 

The.  cause  was  brought  down  for  trial  before  the  Hon. 
Mr.  Justice  Hagarty,  at  the  last  Spring  Assizes  at  Cobourg. 

The  notes  were  put  in,  which  was  the  plaintiff’s  case. 

For  the  defence  it  was  objected,  that  notes  put  in  and  not 
proved  were  only  evidence  under  the  counts  upon  them, 
and  not  of  an  account  stated.  The  learned  judge  overruled 
this  objection. 

On  the  part  of  the  defendant  Samuel  II.  Payne  was 
called,  but  before  he  gave  his  testimony  the  defendant  called 
upon  plaintiff  to  produce  the  notes,  and  they  were  produced. 

The  witness  said,  “ I am  clerk  in  the  office  of  defendant’s 
attorney  and  served  the  subpoena  on  plaintiff  for  last  court. 

He  asked  me  did  we  wish  to  do  him  out  of  this  debt.  I 
said  ‘no,’  but  that  defendant  said  these  notes  were  not 
signed  till  last  June  (1865),  and  that  he,  the  plaintiff,  had 
promised  to  give  him  another  year.  Plaintiff  said,  ‘ I 
know  they  were  not  signed  till  last  year,  but  I did  not 
promise  to  give  a year.  The  reason  they  were  not  signed 
at  date  was,  that  I had  gone  several  times  to  get  him  to 
sign  them.’  I saw  the  notes  at  last  court;  there  were  no 
stamps  on  them  then.” 

On  his  cross-examination  he  said,  “I  have  talked  with 
the  defendant.  These  notes  were  given  as  renewals  of 
former  notes.  His  chief  complaint  was,  that  he  was  to 
have  had  another  year.  I have  seen  the  old  notes  for  which 
these  were  given,  as  I understood.  Last  court  I calculated 
that  20  per  cent,  on  the  old  notes  would  make  these  notes. 
I saw  them  in  possession  of  the  defendant’s  attorney.” 

On  his  re-examination  he  said,  “ The  old  notes  purported 
to  be  signed  by  defendant,  but  I do  not  know  his  writing. 
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I had  not  seen  these  old  notes  when  I talked  to  the  plaintiff. 

I found  that  the  defendant  did  not  know  when  the  present 
notes  were  dated,  but  that  he  was  to  have  had  a year  from 
last  June,  when  he  thought  they  bore  date,  as  I supposed.” 

On  his  recross-examination  he  said,  “ There  was  a former 
trial.  In  defendant’s  presence  his  counsel  produced  these 
two  old  notes.  The  old  notes  were  $209  8 and  $160  76. 
A notice  to  produce  the  old  notes  was  admitted  : they  were 
called  for  but  not  produced.” 

It  was  further  objected  that  the  notes  now  produced, 
not  being  properly  stamped,  were  not  evidence  under 
the  account  stated  ; that  they  were  no  proof  of  the  dates  of 
the  old  notes ; that  the  only  accounting  by  defendant  was 
his  stating  that  he,  was  to  have  a year  from  last  June ; that 
the  old  notes  were  satisfied  by  the  new  arrangement,  whether 
verbal,  or  20  per  cent.,  or  by  new  notes,  and  they  were 
given  up. 

It  was  then  agreed  that  the  plaintiff  should  be  nonsuited, 
with  leave  to  move  to  enter  a verdict  for  him  for  either  the 
amount  of  the  notes  sued  on,  or  the  former  notes,  if  the 
court  should  be  of  opinion  on  this  evidence  that  he  could 
recover.  The  court  was  to  be  at  liberty  to  draw  inferences 
of  fact,  and  direct  how  each  issue  should  be  disposed  of,  if 
the  nonsuit  should  be  set  aside. 

In  Easter  Term,  J.  D.  Armour  obtained  a rule  nisi  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a 
verdict  entered  for  the  plaintiff,  pursuant  to  leave,  either 
for  the  amount  of  the  notes  for  which  the  action  was  brought, 
or  for  the  amount  of  the  promissory  notes,  in  renewal  of 
which  the  promissory  notes,  for  which  the  action  was 
brought,  were  taken,  and  interest,  on  the  ground  that  there 
was  evidence  at  the  trial  to  entitle  the  plaintiff  to  recover 
one  or  the  other  amount. 

C.  S.  Patterson  shewed  cause,  contending  that  the  notes 
were  void  by  the  statute  and  not  available  for  any  purpose  ; 
that  on  the  authority  of  Baxter  v.  Baynes , 15  C.  P.  287, 
and  Stephens  v.  Berry,  15  C.  P.  548,  this  had  been  pleaded, 
and  was  a complete  answer  to  the  claim  on  them.  He  cited 
Smith  v.  Yorke,  15  Jur.  63 ; Sutton  v.  Toomer.  7 B.  & C. 
416;  Jarcline  v.  Payne  1 B.  & Ad.  663;  Jones  v.  Ryder , 
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4 M.  & W.  82  ; Orser  v.  Mounteney  et  al.  9 U.  C.  K.  382  ; 
Duncan  v.  Tindall,  18  C.  B.  258  ; Hughes  v.  Moons,  2 DeG. 
M.  & G,  349. 

Armour,  contra,  argued  that  the  notes,  although  not 
stamped,  were  evidence  of  an  account  stated,  if  they  were 
not  objected  to  when  put  in,  and  referred  to  Sutton  v. 
Toomer,  supra ; Atkinson  v.  Hawdon,  2 Ad.  & E.  628; 
Hubbard  v.  Johnston,  3 Taunt.  218,  per  Heath,  J.;  Field 
etalv.  Woods,  7 Ad.  & E.  114;  that  if  these  notes  were 
not,  the  old  ones  were,  and  of  them  there  was  sufficient 
evidence  : Singleton  v.  Barnett,  2 Cr.  & Jer.  368. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

These  parties  have  consented  that  this  nonsuit  shall  stand, 
or  that  a verdict  may  be  entered  for  the  plaintiff  for  the 
amount  of  the  notes  now  before  us,  or  for  the  amount  of 
the  original  notes,  as  the  court  may  think  the  evidence 
warrants. 

Two  questions  arise  : 1st.  Are  these  notes  available  to 
the  plaintiff  ? 2nd.  Are  the  original  notes  evidence  of  an 
account  stated?  The  court  may  draw  inferences  from  the 
evidence.  Now,  we  infer  th  at  these  notes  were  dated  at  the 
time  the  former  notes  were  due.  The  defen  dant  said  to  the 
witness,  “These  notes  were  not  signed  till  last  June  (1865), 
and  the  plaintiff  had  promised  to  give  me  another  year,” 
implying  he  had  forborne  payment  for  the  year,  to  the 
beginning  of  which  the  notes  had  been  antedated.  The 
plaintiff  admitted  the  antedating  of  the  notes,  offering  an 
excuse  not  inconsistent  with  the  defendant’s  assertion  of 
their  having  been  antedated.  They  were  dated  before  the 
Stamp  Act  came  into  force,  and  had  no  stamps  upon  them 
till  April,  1866,  but  were  made  in  June,  1865.  The  27 
and  28  Yic.  ch.  4,  sec.  9,  declares  that  such  instruments 
shall  be  invalid  and  of  no  effect  in  law  or  in  equity.  The 
sole  plea  of  the  defendant  to  these  notes  is  that  they  were 
not  stamped.  This  disposes  of  the  case  made  upon  the 
notes  declared  on,  and  sustains  the  defendant’s  plea  in  re- 
ference to  them. 

But  is  there  any  evidence  of  an  account  stated  ? The 
evidence  is  that  the  notes  declared  on  were  renewals,  to 
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which  interest  had  been  added  at  20  per  cent.,  of  two 
other  notes  of  $209  05  and  $160  76,  which  had  been  given 
np  to  the  defendant  when  he  signed  these  new  notes.  The 
statute  declared  the  last  notes  void  in  law  and  equity  when 
they  were  signed.  How  stood  the  parties  then  ? Just  as  if 
no  new  notes  had  been  made,  and  the  indebtedness  remained 
on  the  old  ones.  It  is  true  they  were  given  up,  but  they 
were  not  paid  or  satisfied  in  anyway,  and  if  they  had  been 
produced  would  have  been  evidence  on  the  account  stated. 
Notice  to  produce  them  was  given  : they  were  traced  to  the 
defendant’s  possession,  who  did  not  produce  them,  and 
secondary  evidence  was  given  of  them,  which  established 
the  plaintiff’s  right  to  recover  their  amount. 

We  think  the  nonsuit  ought  to  be  set  aside  and  a verdict 
entered  for  the  defendant  on  the  first  issue,  and  for  the 
plaintiff  on  the  second  issue,  with  damages  for  the  amount 
of  the  original  notes  and  interest  at  6 per  cent. 

Rule  absolute  to  set  aside  nonsuit,  and  to  enter 
verdict  for  defendant  on  the  first,  and  for 
plaintiff  on  the  second,  issue. 


Richardson  et  al.  v.  The  Canada  West  Farmers  Mutual 
and  Stock  Insurance  Company. 

Insurance — Condition  against  encumbrance  by  applicant — Mortgage  by  assignee 
— Additional  contents  of  proof  of  loss,  not  condiion  precedent — Pleading. 

Declaration , a policy  of  insurance  made  to  plaintiffs. 

Second  plea,  setting  out,  among  other  conditions,  that  if  after  insurance 
effected  the  applicant  encumbered  his  property  by  mortgage, such  encum- 
brance should  avoid  the  policy,  unless  notice  thereof  were  at  once  given 
to  the  secretary  and  the  Company’s  consent  endorsed  on  the  policy,  or 
otherwise  acknowledged  by  the  secretary  in  writing.  Averment, after 
the  effecting  of  the  insurance,  and  after  assignment  of  the  insured  pre- 
mises and  the  policy,  and  before  the  fire,  the  assignee  encumbered  the 
said  premises  by  mortgage, and  that  no  notice  of  the  same  was  ever  given 
to  defendants  or  their  secretary,  nor  was  the  consent  of  the  company  en- 
dorsed on  the  policy  or  otherwise  acknowledged  by  the  secretary  in  writ- 
ing according,  &c. 

Third  plea,  that  by  a condition  on  the  policy  any  loss  or  damage  was  to  be 
paid  within  three  months  after  due  notice  and  proof  thereof  made  by 
the  insured  in  conformity  with  the  by-laws  and  conditions  annexed  to 
the  policy ; and  that  such  proof  should  further  contain  a certified  copy 
of  the  written  portion  of  the  policy.  Averment,  denying  that  the  proof 
did  contain  such  certified  copy  : 
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Held , on  demurrer,  pleas  bad ; the  second,  because  the  condition  set  out  ap- 
plied only  to  encumbrances  created  by  the  applicant,  not  by  his  assignee: 

and  the  third, because  the  production  of  the  written  part  of  the  policy  waa 

not  a condition  precedent  to  the  plaintiff’s  right  to  recover. 

Declaration  that  the  defendants  by  their  deed  or  policy* 
bearing  date  ,15th  January,  A.D.  1862,  insured  the  plaintiffs 
against  loss  or  damage  by  fire  on  their  dwelling-house 
situated  upon  lot  No.  10,  in  the  7th  concession  of  the  town- 
ship of  Harvey,  to  the  amount  of  $200,  and  on  their  barns 
and  other  buildings  situated  upon  the  same  lot  to  the  amount 
of  $150,  and  covenanted  with  the  plaintiffs  to  make  good 
unto  them  all  such  loss  or  damage,  not  exceeding  in  amount 
the  sums  so  insured,  as  should  happen  by  fire  to  the  said  pro- 
perty so  insured  during  the  term  of  three  years,  from  18th 
December,  A.D.  1861,  at  twelve  o’clock,  noon,  until  18th 
December,  A.D.  1864,  at  twelve  o’clock,  noon,  the  said  loss 
or  damage  to  be  estimated  according  to  the  true  or  actual 
value  of  the  said  property  at  the  time  the  loss  or  damage 
should  happen,  and  to  be  paid  within  three  months  after 
due  notice  and  proof  thereof  made  by  the  plaintiffs,  in  con- 
formity to  the  by-laws  and  conditions  annexed  to  the  said 
policy ; and  the  said  buildings  were  destroyed  by  fire  on 
the  27th  August,  A.D.  1864,  and  the  plaintiffs  thereby 
sustained  loss  or  damage  on  the  said  dwelling-house  to  up- 
wards of  $200,  and  on  the  said  barns  and  other  buildings 
to  upwards  of  $100  ; and  the  plaintiffs  did  all  things  neces- 
sary on  their  part,  and  all,  &c.,  necessary  to  entitle  the 
plaintiffs  to  the  performance  of  the  said  covenant,  yet  the 
defendants  had  not  made  good  to  the  plaintiffs  the  said  loss 
or  damage,  or  any  part  thereof. 

Second  plea,  that  the  said  policy  was  subject  to  certain 
conditions  thereon  endorsed,  one  of  which  conditions  was 
in  the  words  following,  that  is  to  say,  “ All  applications 
for  insurance  must  be  in  writing,  according  to  the  printed 
forms  prepared  by  the  company,  and  shall  contain  all  the 
specifications  required  to  be  filled  up  in  such  forms.  In  all 
cases  of  application  for  insurance  in  this  company,  the 
applicant  shall  state  the  value  of  property,  and  also  specify 
the  land  upon  which  the  building  or  buildings  are  situated 
by  its  numter  and  concession,  or  otherwise  sufficiently  par- 
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ticularise  it ; also,  whether  it  be  freehold  or  leasehold  or 
encumbered,  and  if  encumbered  then  the  applicant  shall 
state  the  time,  title,  and  the  encumbrance  on  the  premises, 
otherwise  the  policy  granted  thereon  shall  be  void.  If  after 
insurance  being  effected  the  avplicant  encumbers  his  pro- 
perty by  way  of  mortgage,  such  encumbrance  shall  make 
void  the  policy,  unless  notice  of  the  same  be  at  once  given 
to  the  secretary,  and  the  consent  of  the  company  to  the 
same  be  endorsed  on  the  policy,  or  be  otherwise  acknow- 
ledged by  the  secretary  in  writing.  Averment,  that  after 
the  said  insurance  in  the  declaration  mentioned  was  effected, 
and  after  the  said  insured  house,  barns  and  buildings,  and 
the  said  policy,  had  been  assigned  to  the  said  William 
Wood,  as  in  the  first  plea  alleged,  and  before  the  happening 
of  the  said  fire,  he  the  said  William  Wood  encumbered  the 
said  insured  house,  barns  and  buildings,  by  way  of  mort- 
gage, and  that  no  notice  of  the  same  was  ever  given  by  any 
person  to  the  defendants  or  their  secretary,  nor  was  the 
consent  of  the  said  company  to  the  same  ever  endorsed  on 
the  said  policy,  or  otherwise  acknowledged  by  the  said  sec- 
retary in  writing,  according  to  the  tenor  and  effect  of  the 
said  condition. 

Third  plea,  that  the  said  policy  was  subject  to  a certain 
condition  therein  expressed  and  contained,  that  is  to  say, 
that  the  said  loss  or  damage  should  be  paid  within  three 
months  after  due  notice  and  proof  thereof  made  by  the  in- 
sured, in  conformity  with  the  by-laws  and  conditions  annexed 
to  the  policy,  and  that  such  proof  should  further  contain  a 
certified  copy  of  the  written  portion  of  the  said  policy. 
Averment , that  the  proof  of  said  loss  and  damage  made  by 
the  said  insured  did  not  contain  a certified  copy,  or  any 
copy,  of  the  said  written  portion  of  the  said  policy,  and  that 
neither  the  plaintiffs  nor  the  said  William  Wood  have  ever 
made  proof  of  the  said  loss  or  damage  containing  a certified 
copy  of  the  written  portion  of  the  said  policy,  according  to 
the  tenor  or  effect  of  the  said  condition. 

Demurrers. — That  the  incumbrance  by  mortgage,  created 
by  the  assignee,  did  not  avoid  the  policy  under  the  condition 
set  out,  which  applied  only  to  incumbrances  by  mortgages 
of  the  applicant. 
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That  the  said  third  plea  did  not  deny  that  due  notice  and 
proof  of  loss  were  made  in  conformity  to  the  by-laws  and 
conditions  annexed  to  the  policy,  but  alleged  only  that  the 
proof  did  not  contain  a copy  of  the  written  portion  of  the 
policy,  whereas  the  condition  set  out  did  not  require  such 
copy  as  part  of  the  proof  to  entitle  to  payment,  but  only  as 
a further  or  additional  case. 

That  the  condition  relied  on  in  the  said  plea  was  not 
authorised  by  the  statute  14  & 15  Yic.  cap.  163,  which 
required  payment  of  losses,  without  requiring  compliance 
with  any  such  condition. 

C.  S.  Patterson  ( J . K.  Kerr  with  him)  for  the  demurrers, 
cited  Angell  on  Ins.  2 Amer.  ed.  ss.  58,  59  ; Anderson  v. 
Fitzgerald , 4 H.  L.  Cas.  484;  S.  C.  17  Jur.  995  ; Casimore 
v.  British  Equitable  Ins.  Co.  5 Jur.  N.  S.  1309;  Ducket 
y.  Williams , 2 C.  & M.  348  : Hubbard  v.  Johnson , 3 Taun. 
177 ; Morris  v.  Ford,  5 T.  E.  101 ; Sheridan  v.  Phcenix 
Life  Ass.  Co.  E.  B & E.  156;  Eastwood  v.  Kenyon , 11 
A.  <fc  E.  438  ; Turney  y.  McGregor,  6 M.  & G.  46  ; Burton 
v.  Gore  District  Mutual  Ins.  Co.  14  U.  C.  342. 

S.  B.  Freeman,  Q.  C.,  contra,  cited  Bac.  Abr.  3,  L ; Co. 
Litt.  304a;  Waddell  v.  Powers,  5 Conn,  Es.  373;  Pollard 
v.  Taylor,  2 Hibb.  234 ; Hunter  v.  Gibbons,  1 H.  & N.  459. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

Among  other  conditions  the  second  plea  sets  out  the  fol- 
lowing : “If,  after  the  insurance  being  effected,  the  applicant 
encumbers  his  property  by  way  of  mortgage,  such  encum- 
brance shall  make  the  policy  void,  unless  notice  of  the  same 
be  at  once  given  to  the  secretary,  and  the  consent  of  the 
company  to  the  same  be  endorsed  on  the  policy,  or  be  other- 
wise acknowledged  by  the  secretary  in  writing ; and  the 
defendants  say  that  after  the  insurance  in  the  declaration 
mentioned  were  affected,  and  after  the  insured  house,  barns 
and  buildings,  and  the  said  policy,  had  been  assigned  to  the 
said  William  Wood,  as  in  the  first  plea  alleged,  and  before 
the  happening  of  the  fire,  the  said  William  Wood  encum- 
bered the  said  insured  house,  barns  and  buildings  by  way  of 
mortgage,  and  that  no  notice  of  the  same  was  ever  given  to 
the  defendants  or  their  secretary,  nor  was  the  consent  of  the 
28.  16,  u.  c.  c.  p. 
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company  thereto  ever  endorsed  on  the  policy,  or  otherwise 
acknowledged  by  the  secretary  in  writing,  according  to  the 
tenor  and  effect  of  the  condition.”  To  this  plea  the  plain- 
tiff demurs,  and  says  that  an  encumbrance  created  by  the 
assignee  does  not  avoid  the  policy  under  the  condition  set 
out,  which  applies  only  to  incumbrances  by  mortgages  of 
the  applicant. 

The  defendants  contend  that  the  assignee  is  an  applicant 
inasmuch  as  he  might  apply  to  have  the  assent  of  the  de- 
fendants to  the  assignment  to  him  by  the  plaintiffs  ; that  in 
fact  the  word  “applicant”  in  the  condition,  should  mean 
the  policy  holder ; but  the  words  of  the  condition  are  very 
plain;  they  are  not  ambiguous  and  can  admit  of  but  one 
meaning.  We  cannot  extend  the  meaning  of  it  by  implica- 
tion so  as  to  defeat  the  claim,  because  a condition  precedent 
had  not  been  performed,  which  only  existed  in  the  defen- 
dants’ own  view  of  it  by  implication ; and  it  is  not  shewn 
that  Wood  ever  did  make  application  to  the  company  at 
all.  The  plaintiffs  are  entitled  to  judgment  on  the  demurr- 
er to  this  plea. 

As  to  the  third  plea,  it  alleges  that,;by  a condition  on  the 
policy,  any  loss  or  damage  shall  be  paid  within  three  months 
after  due  notice  and  proof  thereof  made  by  the  insured  in 
conformity  to  the  by-laws  and  conditions  annexed  to  the 
policy  ; and  that  such  proof  shall  further  contain  a certified  . 
copy  of  the  written  portion  of  the  policy.  The  policy 
averment  is,  a denial  that  the  proof  made  did  contain  a 
certified,  or  any  copy  of  the  written  portion  of  the  policy. 

The  cause  of  demurrer  to  this  is,  first,  that  it  did  not 
deny  that  notice  and  proof  of  loss  were  made  in  conformity 
with  the  by-laws  and  conditions  annexed  to  the  policy,  but 
that  the  proof  did  not  contain  a certified  copy,  or  any  copy, 
of  the  written  portion  of  the  policy,  when  in  fact  the  con- 
dition set  out  does  not  require  such  copy  as  part  of  the 
proof  to  entitle  the  paintiffs  to  payment,  but  is  a notice 
only ; and,  secondly,  that  the  condition  relied  on  is  not 
authorised  by  the  statute  creating  this  corporation. 

The  proof  of  the  loss  and  damage  is  one  thing,  the  written 
portion  of  the  policy  is  another,  and  we  do  not  see  how 
they  are  put  in  the  same  connexion  or  in  what  way  the 
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proof  of  loss,  as  such,  can  contain  a certified  copy  of  the 
written  portion  of  the  policy.  It  cannot  be  in  the  nature 
of  things  any  link  in  the  proof  of  the  loss.  It  may,  indeed, 
be  a further  condition  ; but  it  is  not  a condition  which  goes 
in  bar  of  the  recovery  for  loss.  The  plaintiffs,  however, 
say,  assume  it  to  be  a further  condition,  it  is  not  such  a 
one  as  the  statute  authorises  you  to  impose.  In  the  case  of 
Langel  v.  The  Mutual  Insurance  Company  of  Prescott 
(17  U.  C.  R.  524)  it  has  been  held  that  insurance  com- 
panies like  this  may  impose  reasonable  conditions. 

It  may  be  argued  that  in  case  the  policy  is  destroyed  in 
the  building  or  lost,  it  is  not  reasonable  to  require  that  a 
certified  copy  of  this  shall  be  produced  as  an  unqualified 
condition  precedent  to  be  performed,  to  entitle  the  insured 
to  payme  t of  his  loss  ; and  that  it  is  equally  unreasonable 
to  mix  up  the  giving  of  this  certified  copy  as  part  of  the 
proof  of  loss,  as  if  to  ensnare  the  unwary. 

As,  however,  we  do  not  consider  the  production  of  the 
written  part  of  the  policy,  as  it  is  set  out  in  the  plea,  a con- 
dition precedent  to  plaintiff’s  recovery,  it  is  not  necessary 
to  give  any  judgment  on  the  alleged  unreasonableness  of 
the  condition. 

Judgment  for  plaintiffs  on  demurrer. 


Keena  v.  O’Hara  (Executrix.) 

Revivor — Executor  de  son  tort — Con.  Stats.  U.  G.  ch.  22 , sec.  134 — Plea  of 
Ne  unques  executor — Rule  in  appeals. 

An  action  commenced  against  an  intestate  may  be  revived  under  Con. 
Stats.  U.  C.  ch.  22,  sec.  134,  and  continued  against  his  executor  de  son  tort. 

This  question  cannot  be  revived  under  a plea  of  Ne  unques  executor. 

The  general  rule  in  matters  of  appeal  is,  that  unless  the  appellate  court 
can  say  that  the  judgment  of  the  court  appealed  against  is  clearly 
wrong,  that  judgment  stands. 

Appeal  from  the  County  Court  of  the  United  Counties  of 
York  and  Peel. 

The  declaration  stated  the  commencement  of  the  action 
to  have  been  on  the  17th  November,  1865,  against  Daniel 
O’Hara  in  his  lifetime,  and  contained  a suggestion  of  death, 
and  that  Mary  O’Hara  was  his  executrix. 
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The  cause  of  action  was  on  a promissory  note,  made  by 
O’Hara,  for  $30. 

Pleas.  1.  Non  fecit;  2.  Payment;  3.  Set  off ; 4.  Sta- 
tute of  Limitations;  5.  Plene  Administravit ; 6.  Plene 
administravit  pr a eter ; 7.  Defendant  not  executrix. 

Issue  was  joined  on  the  1st,  2nd,  4th,  5th,  6th,  and  7th 
pleas. 

No  will  or  probate  was  proven,  but  the  evidence  given  at 
the  trial  shewed  that  defendant  had  sold  property  belonging 
to  deceased,  and  otherwise  intermeddled  with  the  estate ; 
and  at  the  close  of  the  plaintiff’s  case  it  was  objected  on 
behalf  of  the  defendant,  among  other  grounds,  that  the 
action  could  not  be  revived  against  any  but  the  legal  repre- 
sentative, and  defendant  only  appeared  to  be  executrix 
de  son  tort. 

The  jury  found  for  the  plaintiff. 

In  the  following  term  a rule  nisi,  obtained  by  the  defen- 
dant, to  set  aside  the  verdict  and  enter  a nonsuit  for  the 
defendant  on  the  same  ground,  among  others,  was  dis- 
charged by  the  learned  judge  of  the  County  Court. 

From  this  judgment  the  defendant  appealed. 

D.  McMichael,  for  the  appeal,  cited  Weekly  Notes  i. 
No.  17,  May  12,  1866,  p.  162 ; Panter  v.  Seaman , 5 N.  <fc 
M.  679  ; Bengel  v.  Swain,  15  C.  B.  784 ; Creasor  v.  Robin- 
son, 14  Bea.  589. 

Robert  A.  Harrison , contra,  cited  Webster  v.  Webster , 
10  Yes.  Jun.  93  ; 17  Car.  II.  ch.  8 ; 8 & 9 Wm.  III.  sec.  7 ; 

. Con.  Stats.  U.  C.  ch.  22,  secs.  131,  134,  136 ; Bac.  Ab. 
“ Executors,”  B.  3;  Bull  v.  Wheeler , Cro.  Jac.  648;  Scott 
v.  Wedlake,  7 Q.  B.  766;  Wood  v.  Kerry , 2.  C.  B.  515;  1 
Wms.  Exors.  4 Amer.  ed.  232 ; Graham  v.  Nelson,  6 C.  P. 
280  ; Wrathwell  v.  Bates,  15  U.  C.  391. 

Richards,  C.  J.  delivered  the  judgment  of  the  court. 

The  134th  section  of  the  Common  Law  Procedure  Act 
(Con.  Stats.  U.  C.  ch.  22)  provides,  that  in  case  of  the  death 
of  a sole  defendant,  or  sole  surviving  defendant,  where  the 
action  survives,  the  plaintiff  may  make  a suggestion  of  the 
death  in  any  of  the  pleadings,  if  the  cause  has  not  arrived 
at  issue,  and  that  a person  named  in  such  suggestion  is  the 
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executor  or  administrator  of  the  deceased,  and  may  there- 
upon serve  such  executor  or  administrator  with  a copy  of 
the  writ  and  uggestion,  and  of  the  said  other  pleadings, 
and  with  a notice,  signed  by  the  plaintiff  or  his  attorney, 
requiring  such  executor  or  administrator  to  appear  within 
ten  days  after  the  service  of  the  notice,  and  notifying  him 
that,  in  default,  plaintiff  may  sign  judgment  against  him, 
as  such  executor  or  administrator. 

Sec.  136  enacts,  that  in  case  of  no  pleadings  before  the 
death  the  suggestion  shall  form  part  of  the  declaration,  and 
the  declaration  with  a notice  to  plead  and  the  suggestion 
may  be  served  together,  and  the  new  defendant  shall  plead 
to  both  at  the  same  time  and  within  eight  days  after  ser- 
vice. 

The  131st  section,  the  first  under  the  head  of  “ Effect  of 
death  or  marriage  upon  the  proceedings  in  an  action,’ * 
provides  that  the  death  of  a plaintiff  or  defendant  shall  not 
cause  the  action  to  abate,  but  it  may  be  continued  as  there- 
inafter mentioned. 

As  far  as  the  pleadings  in  the  case  brought  before  us  shew 
what  has  been  done,  the  plaintiff  appears  to  have  pursued 
the  course  pointed  out  by  the  statute,  and  his  course  would 
prima  facts  seem  correct.  It  is  urged,  that  although  the 
declaration  alleges  the  defendant  is  executrix  of  the  last 
will  and  testament  of  Daniel  O’Hara,  and  although  the 
evidence  given  under  the  plea  of  ne  unques  executor  set 
up  by  the  defendant  would  have  been  sufficient,  if  the  ac- 
tion had  been  commenced  against  her  in  the  first  instance 
as  executrix,  to  sustain  the  finding  for  the  plaintiff  by  the 
jury  on  that  plea,  yet,  inasmuch  as  the  action  was  a con- 
tinuation of  the  one  begun  against  O’Hara  in  his  lifetime* 
it  cannot  be  continued  against  the  defendant,  because  the 
evidence  and  admission  at  the  trial  shew  she  was  only 
executrix  de  son  tort.  The  point  does  not  seem  to  be 
raised  by  the  plea  itself,  and  the  evidence  given  under  it 
was  sufficient  to  warrant  the  jury  in  finding  the  defendant 
was  executrix.  If  she  had  been  named  in  the  will  of  her 
husband  as  executrix,  and  that  had  been  shown  at  the  trial, 
but  it  had  not  been  shown  that  she  had  proved  the  will  or 
intermeddled  with  the  estate,  a verdict  would  have  passed 
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for  her.  But  showing  that  she  intermeddled  with  the  estate, 
sold  the  property,  and  received  the  debts  of  the  deceased, 
are  acts  shewing  she  was  executrix. 

I fail  to  see  how  on  the  plea  of  ne  unques  executor  the 
question  now  sought  to  be  discussed  can  be  raised.  The 
effect  sought  to  be  given  to  the  plea  is,  that  the  defendant 
is  not  executrix  to  the  deceased  so  as  to  permit  the  plaintiff 
to  continue  the  action  against  her  : not  a plea  in  bar  to  the 
recovering  against  her  in  any  action,  but  rather  in  the  na 
ture  of  a plea  of  abatement  to  this  action  ; for  what  the 
defendant  really  proposes  is  to  give  the  plaintiff  a better 
writ. 

The  general  rule  in  matters  of  appeal  is,  that  unless  the 
appellate  court  can  say  that  the  judgment  of  the  court  ap- 
pealed from  is  clearly  wrong,  then  the  judgment  ought  to 
stand.  I cannot  say  this  judgment  is  wrong:  the  plaintiff 
appears  to  have  pursued  the  course  pointed  out  by  the  sta- 
tute in  every  particular. 

We  are  asked,  amongst  other  reasons,  to  say  it  is  wrong, 
because  we  cannot  suppose  the  legislature  intended  to  per- 
mit an  executor  de  son  tort  to  receive  anything  which 
belonged  to  the  estate  ; and  the  case  cited  of  Scott  v. 
Wedlake  (7  Q.  B.  766)  shows  that  under  certain  circum- 
stances the  defendant,  who  appears  to  the  suggestion  and 
pleads  a matter  in  bar,  would  be  entitled  to  the  prior  costs 
which  had  accrued  in  the  suit  before  the  decease  of  the 
original  defendant.  I have  no  doubt  the  object  of  the 
legislature  was  to  allow  the  suit  to  go  on  without  the  neces- 
sity of  its  abating  (when  these  costs  would  be  lost  to  both 
parties),  and  then  the  case  is  to  be  considered  as  proceeding, 
just  in  the  same  way  as  if  it  had  been  commenced  against 
the  defendant  originally,  with  just  the  same  consequences 
to  every  one.  The  arguments  as  to  the  executor  de  son  tort 
not  representing  the  estate,  and  being  sued  in  order  to  fasten 
liability  on  him,  and  to  obtain  from  him  what  he  has  ab- 
stracted from  the  estate,  and  the  hardship  on  the  estate  that 
the  interests  of  the  persons  rightfully  entitled  may  be  pre- 
judiced by  proceedings  taken  against  an  executor  de  son 
tort,  are  all  arguments  which  apply  against  allowing  the 
executor  de  son  tort  to  be  sued  at  all,  or  the  judgment 
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against  him  to  prejudice  the  estate.  But  the  answer,  as  far 
as  this  suit  is  concerned,  is,  that  the  judgment  obtained  in 
these  proceedings  cannot,  as  such,  prejudice  the  estate  any 
more  than  if  they  had  been  instituted  originally  against  the 
defendant,  as  executrix. 

If  this  he  the  case,  and  I have  no  doubt  that  it  is,  there 
seems  to  be  no  good  reason  why  the  suit  should  not  be 
permitted  to  go  on  in  the  course  pointed  out  by  the  legisla- 
ture, or  why  the  court  should  go  beyond  the  plain  letter  of 
the  law  to  aid  one,  who,  in  the  eye  of  the  law,  is  viewed  to 
a certain  extent  as  a wrongdoer,  and  is  by  this  action  to  be 
made  answerable  in  consequence  of  her  wrongful  acts. 

It  was  urged,  that  if  the  legislature  intended  the  pro- 
ceedings in  revivor  should  be  had  against  an  executor  de 
son  tort , they  would  have  so  expressed  it ; for  in  the  statute 
43  Eliz.  cap.  8,  sec.  2,  they  in  terms  refer  to  and  make  a 
party  chargeable  as  an  executor  of  his  own  wrong.  Usually, 
however,  in  practice  ancl  in  legal  proceedings,  the  defendant 
who  is  an  executor  de  son  tort  is  sued  as  executor  of  the  last 
will  and  testament  of  the  deceased,  and  is  not  in  the  pro- 
ceedings styled  as  executor  in  his  own  wrong ; and  this  I 
apprehend  is  the  reason  of  it, — that  by  the  policy  of  the  law, 
when  a party  meddles  wTith  the  goods  of  a deceased  person, 
it  is  presumed  that  he  has  in  his  possession  an  unproved 
will  of  the  deceased,  to  which  he  is  executor,  and  when  the 
defendant,  in  answer  to  the  allegation  that  he  is  the  executor 
of  the  last  will  and  testament  of  the  deceased,  pleads  ne 
unques  executor , proof  of  the  intermeddling  with  the  goods, 
as  already  mentioned,  sustains  the  allegation  in  the  declara- 
tion, and  the  issue  is  found  for  the  plaintiff.  It  is  not 
necessarily  implied  that  the  party  is  executor  in  his  own 
wrong : he  may  have  the  unproved  will  naming  him  executor 
all  the  while  ; and  if  he  were  to  prove  that  will  afterwards, 
it  would  opperate  to  confirm  all  his  prior  acts. 

Without  assenting  to  the  doctrine  that  a judgment  against 
an  executor  de  son  tort  can  be  made  to  work  prejudicially 
to  the  interests  of  the  estate  of  the  deceased,  I fail  to  see 
any  reason,  as  already  intimated,  for  supposing  that  a judg- 
ment obtained  againts  such  a defendant  under  the  section 
of  the  act  referred  to,  can  be  made  to  operate  in  any  manner 
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against  the  estate  of  the  deceased  with  more  force  or  greater 
effect  than  if  recovered  by  an  original  proceeding  against 
the  defendant. 

The  point  now  disposed  of  is  the  only  one  raised  on  this 
appeal.  We  are  all  of  opinion  the  appeal  must  he  dis- 
missed with  costs,  and  the  judgment  in  the  court  below 
affirmed. 

Appeal  dismissed  with  costs . 


Barton  v.  Hubertus. 

Compulsory  reference — Enlarging  appointment  under — Waiver  of  right  to 
move  against  order — Practice. 

On  7th  April  an  order  of  reference  was  made  in  Chambers  and  served  the 
same  day  on  defendant’s  attorney.  Under  this  order  the  arbitrator 
made  an  appointment  for  16th  May  following,  when  plaintiff  attended 
with  four  witnesses  to  prove  his  account.  An  enlargement,  applied 
for  by  defendant’s  attorney,  until  the  22nd  was  opposed  by  plaintiff, but 
was  afterwards  consented  to  and  allowed  on  the  terms,  that,  in  case  of 
an  award  made  in  plaintiff’s  favour  on  or  before  the  24th,  defendant 
was.  to  have  up  to  the  26th  inclusive  to  move  against  it,  but  if  no  award 
made  on  the  24th,  defendant  was  not  to  he  bound  by  the  consent.  On 
21st  defendant  moved  to  set  aside  the  order  of  reference.  No  notice 
was  given  to  plaintiff  of  this  intended  motion,,  or  that  the  enlargement 
sought  for  was  to  he  without  prejudice  : 

H eld,  that  defendant  had  waived  his  right  to  move  against  the  order. 
Woodcock  v.  Kilby , 4 Dowl.  Pr.  Ca.  730,  referred  to,  as  indicating  the  course 
defendant  should  have  taken  to  enable  him  to  move  ; and 
Semble , that  had  defendant  applied  to  the  same,  or  some  other  judge,  for 
a rescission  of  the  order,  and  in  case  of  failure  had  given  notice  of  his 
intention  to  move  the  court  as  soon  as  it  should  sit,  and  renewed  such 
notice  when  served  with  the  arbitrator’s  appointment,  protesting,  in 
case  he  was  forced  on,  against  the  proceedings,  and  both  plaintiff  and 
arbitrator  were  clearly  informed  of  this,—  he  would  have  been  in  a 
position  to  make  the  motion,  if  the  judge  ought  not  to  have  made  the 
reference. 

Robert  A.  Harrison  on  the  first  day  of  this  term  moved 
and  obtained  a rule  nisi  calling  on  plaintiff  to  shew  cause 
why  the  order  of  the  learned  Chief  Justice  of  Upper  Canada, 
dated  on  7th  April  last,  directing  that  all  matters  in  differ- 
ence between  the  parties  in  this  cause  be  referred  to  the 
award  of  Bober  c G.  Dalton,  Esquire,  and  all  proceedings 
thereon,  should  not  be  set  aside  in  the  whole,  or  in  part,  on 
the  ground  that  the  matters  in  dispute  did  not  consist  wholly 
or  in  part  of  matters  of  mere  account,  which  could  not  be 
conveniently  tried  in  the  ordinary  way. 
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J.  A.  Boycl  shewed  cause  and  contended  that  the  defen- 
dant had  waived  his  right  to  apply  to  set  aside  the  order,  , 
in  consequence  of  having  applied  for  and  obtained  from  the 
arbitrator  an  extension  of  time  for  hearing  the  parties,  after 
an  appointment  had  been  made  for  that  purpose  and  the 
plaintiff  had  attended  with  his  witnesses  for  the  purpose  of 
proceeding  therewith. 

It  was  argued  at  length  on  both  sides  as  to  the  power  of 
the  learned  Chief  Justice  to  make  the  order  against  the 
wishes  of  the  defendant,  and  numerous  authorities  were 
referred  to  ; but  as  the  judgment  of  the  court  proceeded  on 
the  objection  taken  by  the  plaintiff’s  counsel,  as  to  the  right 
of  the  defendant  under  the  circumstance  to  move  to  set  aside 
the  order,  the  arguments  and  authorities  on  the  main  ques- 
tion are  not  reported. 

The  facts  and  circumstances  of  the  case  are  fully  stated 
in  the  judgment  of  the  court,  which  was  now  delivered  by 

Richards,  C.  J. : — We  think  the  general  doctrine,  that  a 
party  complaining  of  an  irregularity  must  apply  within  a 
reasonable  time  to  set  aside  the  proceedings  complained  of, , 
and  before  he  had  taken  a fresh  step  after  knowledge  of  the 
irregularity,  must  apply  to  this  case. 

The  order  of  the  learned  Chief  Justice  cannot  properly  be 
considered  a nullity  ; for  undoubtedly  under  a certain  state 
of  facts,  or  by  consent  of  parties,  such  an  order  could  have 
been  legally  made  by  a judge  in  Chambers. 

The  facts  on  the  point,  appearing  from  the  affidavits,  are 
as  follows  : On  the  7th  of  April  last  the  order  complained 
of  was  made  by  the  learned  Chief  Justice  of  Upper  Canada, 
and  served  on  the  defendant’s  attorney  the  same  day. 

An  appointment  was  made  by  the  arbitrator  to  proceed 
with  the  arbitration  on  the  16th  of  May,  at  which  time  the 
plaintiff  attended  with  four  witnesses  for  the  purpose  of 
proving  his  account.  A clerk  of  the  defendant’s  attorney 
appeared  and  asked  an  enlargement,  on  the  ground  that  the 
senior  Mr  Patterson  was  ill ; that  Mr.  Harrison,  whom  the 
defendant  wished  to  attend  to  the  case,  was  out  of  town;. 
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and  that  the  .younger  Mr.  Patterson  did  not  wish  to,  or 
could  not,  attend. 

The  plaintiff’s  counsel  opposed  the  enlargement,  when  the 
arbitrator  suggested  that  Mr.  Patterson  had  better  come  and 
attend  to  the  matter.  Mr.  Patterson  then  came  to  the  office 
of  the  arbitrator  and  urged  an  unconditional  enlargement,  on 
the  ground,  chiefly,  of  Mr.  Harrison’s  absence  ; but  the 
arbitrator  declined  to  grant  an  enlargement  until  Tuesday, 
the  22nd  of  May,  the  second  day  of  term,  the  time  desired, 
unless  Mr.  Patterson  would  consent  to  certain  terms.  Mr. 
Patterson  at  first  declined  to  submit  to  any  terms,  and  left 
the  office  of  the  arbitrator.  The  latter  then  signed  a per- 
emptory appointment  for  proceeding  with  the  arbitration 
for  Friday,  the  18th  of  May.  Before  it  was  taken  from  the 
office  by  the  plaintiff’s  attorney  Mr.  Patterson  returned, 
drew  up  and  signed  the  consent  hereafter  copied  (the  terms 
of  which  were  suggested  by  the  counsel  for  the  plaintiff, 
and  directed  by  the  arbitrator),  in  order  to  procure  an  en- 
largement of  such  arbitration  to  Tuesday,  and  thereupon,  on 
behalf  of  the  attornies  of  plaintiff  and  defendant,  the  arbi- 
trator changed  the  appointment  from  Friday  to  Tuesday, 
declaring  the  plaintiff  entitled  to  the  costs  of  the  day  occa- 
sioned by  such  enlargement,  and  that  in  any  event  he  would 
make  an  order  allowing  the  plaintiff  such  costs  of  the  day 

The  consent  was  as  follows  : 

“ If  the  arbitration  in  the  cause  goes  on,  and  the  award 
be  made  on  or  before  Thursday  next  in  favour  of  the  plain- 
tiff, we  consent  that  the  time  for  moving  against  the  award 
shall  expire  on  Saturday  next,  the  26th  instant  : the  defen- 
dant to  have  up  to  and  the  whole  of  that  day  to  move,  if 
desired.  If  no  award  be  made  on  or  before  Thursday  next, 
the  24th  instant,  then  the  defendant  not  to  be  bound  by 
-this  consent. — Dated  May,  16th,  1866.” 

The  defendant’s  counsel  moved  on  Monday,  the  day  before 
the  day  appointed  to  proceed  with  the  reference,  for  a rule 
to  set  aside  the  order  directing  the  reference,  and  to  stay 
proceedings. 

It  does  not  appear  that  any  notice  was  given  to  the  plain- 
tiff of  an  intention  to  move  against  the  order  as  soon  as  an 
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■opportunity  offered,  nor  that  the  enlargement  sought  for  was 
to  be  without  prejudice.  The  plaintiff  has  been  allowed  to 
go  on  and  increase  expenses  under  the  order — summon  wit- 
nesses and  have  them  in  attendance  before  the  arbitrator, 
and  then  have  a further  enlargement  forced  on  him, with  the 
intimation  that  he  shall  have  the  costs  of  the  day,  and  then 
the  next  day,  before  he  is  to  go  on  with  the  reference  he  is 
met,  for  the  first  time  apparently,  with  the  intimation,  and 
that  too  in  the  shape  of  a rule,  that  it  is  seriously  intended 
to  set  aside  the  order  of  the  learned  Chief  Justice,  because 
he  had  no  authority,  as  it  is  alleged,  to  make  it.  This  looks 
certainly  very  much  like  lulling  the  plaintiff  into  security 
and  inducing  him  to  incur  additional  expense,  when,  by  pur- 
suing the  open  course  of  notifying  him  of  the  intention  to 
set  aside  the  order,  he  might  then  be  said  to  have  taken  the 
responsibility  of  going  on  at  his  own  hazard. 

The  case  of  Woodcock  v.  Kilby  (4  Dowl.,  Practice  Cases, 
780),  indicates  the  course  the  plaintiff  ought  to  have  taken. 

That  was  an  application  to  set  aside  a declaration,  with 
costs,  for  irregularity.  The  declaration  was  delivered  on  the 
14th  December,  when  notice  of  the  irregularity  was  given  ; 
but  the  plaintiff’s  attorney  insisted  he  was  right.  On  the 
19th  a summons  was  taken  out  to  set  aside  the  declaration 
for  irregularity,  with  costs,  which  was  heard  before  Baron 
Gurney,  on  22nd,  who  refused  to  make  an  order  to  allow 
defendant  time  to  move  the  court  in  next  term,  but  the 
plaintiff  consented  to  allow  a week’s  time  to  plead.  On  the 
30th  of  December  further  time  was  applied  for,  and  a week’s 
time  was  offered,  on  the  defendant’s  attorney  agreeing  not 
to  move  the  court,  but  this  was  objected  to,  and  time  was 
given  unconditionally.  Another  order  was  also  made  by 
Baron  Gurney,  “ without  prejudice  to  plaintiff’s  right  to 
avail  himself  of  the  obligation  to  the  defendant’s  applica- 
tion on  the  ground  of  waiver,  by  taking  time  to  plead.”  It 
was  sworn  that  time  was  obtained  merely  to  prevent  judg- 
ment being  signed.  It  was  objected  the  application  was 
too  late  after  such  a lapse  of  time,  and  that  defendant  by 
accepting  time  to  plead  so  frequently  must  be  considered  as 
having  waived  his  right  to  take  advantage  of  a mere  irregu- 
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larity.  It  was  contended  defendant  had  done  all  he  could 
to  reserve  his  right,  and  only  took  time  to  prevent  judgment; 
and  that  there  had  been  no  waiver. 

The  court  held  the  proceeding  irregular,  and  that  as  no- 
tice had  been  given  of  the  irregularity , and  the  time  obtained 
was  before  term,  which  was  the  earliest  opportunity  the 
defendant  had  had  of  moving  the  court,  the  defendant  was 
not  precluded  from  applying  either  by  lapse  of  time  or  by 
waiver. 

Tory  v,  Stevens  (6  Dowl.  27 5)  is  an  authority  to  shew, 
that  when  a party  is  compelled  to  plead  to  prevent  judgment 
being  signed  against  him,  and  has  not  an  opportunity  of 
moving  against  the  erroneous  decision  of  a judge,  he  may 
plead  under  protest,  without  being  considered  as  waiving 
his  right  to  apply  to  the  full  court. 

I think  reason  and  authority  are  against  allowing  the 
defendant  now  to  move  to  set  aside  this  order,  under  the 
facts  presented  in  the  affidavits. 

If  it  had  been  shown  that  the  defendant’s  attorney  had 
applied  to  the  learned  judge  to  rescind  his  order,  or  to  some 
other  judge  to  do  so,  and,  if  he  had  been  unsuccessful,  as  it 
is  probable  he  would  have  been,  if  he  had  given  notice  of 
his  intention  to  move  the  court  against  the  order  as  soon  as 
the  court  would  sit,  and  renewed  such  notice  when  served 
with  the  appointment  to  attend  before  the  arbitrator  ; if, 
after  that,  he  was  forced  on  and  protested  against  the  pro- 
ceedings, and  only  went  on  because  of  his  inability  to  stay 
the  proceedings,  and  both  the  arbitrator  and  the  plaintiff 
were  clearly  informed  of  this  ; — I think  on  an  application 
made  to  the  court  after  that,  to  set  aside  the  order  and  the 
proceedings  under  it,  if  the  court  was  satisfied  that  the  judge 
had  no  authority  to  make  the  order,  the  defendant  could 
not  be  met  with  the  objection  which  is  now  urged  and  seems 
to  me  insuperable. 

In  arriving  at  the  conclusion  that  this  rule  should  be  dis- 
charged, we  have  not  all  of  us  considered  the  main  question 
raised  on  the  motion.  Our  judgment  proceeds  entirely  on 
the  ground  that  the  defendant,  under  the  facts  and  circum- 
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■stances  shewn,  cannot  now  be  permitted  to  set  aside  the 
order  of  the  learned  Chief  Justice,  even  if  we  were  of 
opinion  he  ought  not  to  have  made  it. 

Buie  discharged,  with  costs. 


Thorne  v.  Torrance., 

Insolvent  Act  of  186 i — Execution — Attachment — Priority. 

An  assignment  for  the  benefit  of  creditors,  not  made  in  accordance  with 
the  provisions  of  the  Insolvent  Act,  is  an  act  of  insolvency,  and  cannot 
be  supported  as  against  an  execution  creditor,  or  the  official  assignee 
appointed  in  compulsory  proceedings  under  that  act  after  sueh  proceed 
ings  are  taken,  and  if  finally  sustained. 

Wilson  v.  Cramp , 11  Gr.  444,  approved  of. 

Proceedings  in  compulsory  liquidation,  taken  after  the  execution  of  such 
an  assignment,  render  it  absolutely  void  as  against  creditors  of  the  in- 
solvent, so  as  to  let  in  intermediate  execution  creditors. 

The  title  of  the  official  assignee  appointed  under  such  compulsory  proceed- 
ings does  not  relate  back  to  the  date  of  the  assignment,  which  is  held  to 
be  the  act  of  insolvency,  the  effect  of  his  appointment  under  the  Act  of 
1864  being  to  vest  in  him  only  the  estate  and  effects  of  the  insolvent 
has  existing  at  the  date  of  the  issue  of  the  writ  of  attachment,  in  the 
same  manner  and  to  the  same  extent  as  if  a voluntary  assignment  under 
the  provisions  of  the  act  had  been  at  that  date  executed  in  his  favour  by 
the  insolvent.” 

-J.  and  C.  P.,  traders  in  insolvent  circumstances,  on  the  1st  June,  1865 
made  an  assignment,  as  parties  of  the  first  part,  to  plaintiff,  a creditor 
as  party  of  the  second  part ; and  tfie  several  other  persons,  creditors  of 
J.  & C.P.,  whose  names  “are  set  forth  in  the  schedule  hereto  annexed,” 
were  parties  of  the  third  part.  The  assignee  was  authorized  to  sell  so 
much  of  the  trust  estate  as  was  not  neccessary  to  carry  on  the  business, 
and  wind  it  up  to  the  best  advantage ; and  was  to  make  advances,  if 
necessary,  and  to  apply  the  proceeds  of  sale,  after  deducting  expenses 
incidental  to  the  trust,  and  wages,  salaries,  and  advances,  in  paying, 
“without  preference  or  priority  to  themselves,  the  said  trustee  and  the 
several  other  persons,  parties  of  the  third  part,  the  several  debts  or 
sums  setopposite  their  respective  names”  in  the  said  schedule. 

On  the  5th  of  June  another  indenture  was  made  between  the  same  parties 
by  which,  after  reciting  the  indebtedness  of  J.  and  C.  P.  to  the  parties 
of  the  first  and  second  parts,  in  the  several  sums  set  opposite  their  re- 
spective names  in  the  annexed  schedule  11  C.”  J.  & C.  P.  assigned  all 
their  estate  and  effects  to  plaintiff,  in  trust  to  sell  the  same,  and,  after 
paying  expenses  incidental  to  the  trust,  to  dispose  of  the  proceeds 
ratab  y and  proportionately,  and  without  any  preference  or  priority,  in 
paying  the  trustee  and  the  several  other  persons,  parties  thereto  of  the 
third  part,  “ the  several  debts  or  sums  set  opposite  their  respective 
names  in  the  said  schedule and  the  former  assignment  was  thereby 
reovked  and  cancelled. 

Both  assignments  were  duly  registered,  and  in  each  plaintiff’s  debt  was 
put  down  in  the  schedule  at  $47,182. 

■4)n  the  6th  June,  1865,  defendant,  another  creditor  of  J.  & C.  P.,  obtained 
judgment  against  them,  and  placed  a fi.  fa.  in  the  sheriff’s  hands,  and 
on  the  1st  July,  1865,  he  also  caused  a writ  of  attachment,  under  the 
Insolvent  Act  of  1864,  to  be  issued  against  them. 

The  goods  assigned  to  plaintiff  were  seized  under  the  fi.  fa. 
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In  the  interpleader  issue  d:rected  to  be  tried  between  plaintiff  and  defen- 
dant plaintiff’s  debt  was  found  to  be  only  $33,778,  and  it  appeared  that 
there  were  creditors  whose  debts  were  not  inserted  in  the  schedules  : 

Held , that  the  assignments,  not  being  made  in  accordance  with  the  provi- 
sions of  the  Insolvent  Act,  were  acts  of  insolvency  and  could  not  be 
supported,  and  that  they  were  by  the  issue  of  the  writ  of  attachment 
and  the  appointment  of  an  official  assignee  displaced,  and  rendered 
void  as  to  defendant’s  execution. 

Held , also,  A.  Wilson,  J.,  dissentiente,  that  the  assignments  werelikewiS 
void  under  Con.  State.  U.  C.  ch,  26. 

Held,  also,  that  defendant,  although  the  attaching  creditor,  was  not  put 
to  his  election,  but  might  proceed  in  insolvency  as  well  as  upon  his 
fi'fa 

Per  A.  Wilson,  J.,  that  defendant  was  stopped  from  enforcing  his  judg- 
ment against  the  estate  of  the  insolvent,  after  having  instituted  the 
proceedings  in  insolvencj7. 

This  was  an  interpleader  issue  to  try  whether  certain 
goods,  on  the  1st  July,  1865,  seized  in  execution  by  the 
Sheriff  of  the  United  Counties  of  York  and  Peel,  under  a 
writ  of  fieri  facias  placed  in  his  hands  on  the  6th  June,  1865,. 
to  be  executed,  tested  the  said  6th  June,  1865,  and  issued 
out  of  this  Court,  on  a judgment  recovered  against  John, 
Parsons  and  Charles  Parsons,  were  at  the  time  of  the  said 
seizure  the  property  of  the  said  Thorne  as  against  the  said 
David  Torrance. 

The  issue  was  tried  before  Adam  'Wilson,  J.,  at  the  assizes 
held  for  the  United  Counties  of  York  and  Peel,  in  the  fal 
of  1865. 

The  facts  proven  at  the  trial,  so  far  as  they  are  material,, 
may  be  stated  as  follows : 

John  and  Charles  Parsons  for  some  years  past  had  carried 
on  business  at  Toronto  under  the  firm  of  “ J.  & C.  Parsons.” 
The  firm  became  indebted  to  both  plaintiff  and  defendant 
prior  to  1st  of  May,  1865.  The  defendant  sued  and  ob- 
tained a judgment  against  them  on  the  6th  June,  1865,  for 
$2,212  25,  issued  an  execution  thereon  against  goods,  and 
placed  it  in  the  sheriff’s  hands  on  the  same  day. 

The  plaintiff  had  a claim  against  them  for  money  adVanc 
ed,  &c.,  amounting  to  about  $22,000.  He  had  also  bought  up 
from  the  creditors,  at  10s.  in  the  £,  their  liabilities,  amount- 
ing to  $26,000.  It  appeared,  however,  that  he  advanced 
this  money  to  buy  up  these  claims,  under  a promise  that 
he  should  receive  8 per  cent,  interest  on  the  advance. 
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On  the  1st  of  June,  1865,  J.  & C.  Parsons,  being  in  in- 
solvent circumstances,  made  an  assignment  of  their  debts  and 
effects,  as  parties  of  the  first  part,  to  plaintiff,  as  trustee  and 
party  of  the  second  part ; and  the  several  other  persons, 
creditors  of  the  said  J.  & C.  Parsons,  whose  names  “ are 
set  forth  in  the  schedule  hereunto  annexed  marked  C,”  were 
the  parties  of  the  third  part.  Amongst  the  provisions  de- 
clared by  the  deed  were  the  following : that  the  trustee 
should  get  in  all  the  debts  due  the  firm,  and  sell  and  convert 
into  money  “ all  such  and  so  much  of  the  said  estate  and 
effects  as  should  not  be  necessary  to  be  kept  unsold  for  the 
purpose  of  enabling  the  trustee  to  carry  on  the  said  trade 
or  business,  in  winding  it  up  to  the  best  advantage.” 

The  trustee  was  empowered  to  hire  and  employ  servants, 
clerks  and  workmen,  in  and  about  the  said  trade  and  in 
winding  up  the  same,  and  in  the  execution  of  the  trusts,  and 
to  pay  them  wages  and  salaries  therefor  ; to  stand  seised 
of  the  moneys,  first,  to  pay  all  charges  and  expenses  in- 
cident to  the  execution  of  the  assignment  and  in  and  about 
the  conducting  and  carrying  into  effect  the  trusts  thereof 
next,  to  pay  salaries,  allowances,  wages  and  hire  theretofore 
authorized,  and  all  advances  on  goods,  moneys  or  otherwise  > 
if  any,  which  might  be  made  by  the  trustee  in  and  for  the 
said  trade  or  business,  in  conducting  the  same  in  the  wind- 
ing up  thereof  to  the  best  advantage,  which  he  was  thereby 
empowered  and  authorized  to  make ; and  to  pay,  retain  and 
satisfy  ratably  and  proportionably,  and  without  any  prefer- 
ence or  priority  to  themselves,  the  trustee  and  the  several 
other  persons  parties  thereto  of  the  third  part,  the  several 
debts  or  sums  set  opposite  to  tlieir  respective  names  in  the 
schedule  annexed  marked  “ C and  lastly,  to  pay  over  the 
surplus  to  the  assignors ; with  a proviso  that  the  assignee 
should  only  be  responsible  for  his  own  wilful  neglect  or 
default,  and  that  nothing  therein  contained  should  make  him 
responsible,  other  than  as  such  trustee,  for  the  payment  of 
the  debts  and  liabilities  of  the  assignors,  and  to  the  extent 
of  the  trust  estate  and  premises  respectively. 

This  assignment,  with  the  usual  affidavits,  was  filed  in  the 
office  of  the  Clerk  of  the  County  Court,  on  the  2nd  of  June, 
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1865.  In  that  assignment  plaintiff’s  debt  was  put  down  at 
$47,182. 

On  the  5th  of  June,  1865,  another  indenture,  in  three 
parts,  was  made  between  the  same  parties,  reciting  the  in- 
debtedness 'of  Parsons  & Co.  to  the  parties  of  the  second 
and  third  parts  in  the  several  sums  set  opposite  their  respec- 
tive names  in  the  schedule  marked  “ C,”  and  that  being  un- 
able to  pay  in  full  they  proposed  and  agreed  to  assign  all 
their  estate  and  effects  unto  Thorne  for  the  benefit  of  their 
creditors,  as  thereinafter  mentioned. 

They  then  assigned  to  Thorne  all  their  estates,  debts  and 
effects,  upon  trust  to  get  in  the  same  and  sell  and  dispose  of 
the  lands  &c.,  and.  to  dispose  of  the  monies  to  arise  from 
the  sale  ; first,  in  paying  expenses  incident  to  the  trust ; next, 
in  retaining  and  satisfying  ratably  and  proportionally , and 
without  any  preference  or  priority  to  themselves , the  said 
trustee  and  the  several  other  persons,  “ parties  hereto  of  the 
third  part,  the  several  debts  or  sums  set  opposite  to  their  res- 
pective names  in  the  schedule  hereunto  annexed  marked  “ C.” 

The  instrument  then  concluded  by  reciting  that  doubts  had 
arisen  respecting  the  validity  of  the  indenture  between  the 
parties,  dated  January  1,  1865,  and  the  sufficiency  thereof 
to  effect  the  purposes  intended  to  be  carried  out  thereby. 
It  was  declared  that  that  indenture  was  made  and  executed 
with  the  intent  and  for  the  purpose  of  removing  the  objec- 
tions to  the  first  indenture,  and  of  enabling  the  trustee  to 
carry  out  the  intentions  of  the  assignors  in  applying  the 
produce  of  the  estate  in  or  towards  the  satisfaction  of  the 
creditors  of  the  said  assinors  ratably  and  proportionably, 
without  preference  or  priority  of  any  kind ; ” and  the  parties 
thereto  revoked  the  said  indenture  above  referred  to,  and 
declared  it  to  be  void  and  of  no  effect. 

This  assignment  was  also  verified  by  the  usual  affidavits 
and  filed  in  the  office  of  the  clerk  of  the  County  Court  on 
the  same  day  it  was  executed. 

The  partner  of  the  plaintiff’s  attorney,  in  the  suit  of 
Torrance  v.  Parsons  et  al.  proved  that  a verdict  was  obtained 
in  that  case  on  the  6th  of  June ; that  at  that  time  he  was 
award  of  an  assignment  having  been  made.  He  left  the 
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execution  in  the  sheriff’s  hands  to  be  executed.  The  deputy 
sheriff  spoke  of  the  assignment.  The  attorney  said  he  knew 
of  it,  and  the  deputy  sheriff  said  lie  would  not  seize  in  the 
face  of  the  assignment  without  special  instructions.  The 
attorney  told  him  he  had  placed  the  writ  in  his  hands  to  be 
executed ; that  he  was  not  in  a position  to  give  him  special 
instructions  until  he  had  examined  the  matter  more  fully. 
He  did  not  at  any  time  stay  or  withdraw  the  execution. 

On  the  first  of  July  Torrance  obtained  an  attachment 
against  Parsons  & Co.  under  the  Insolvent  Act.  The  sheriff 
seized  the  goods  assigned  to  Thorne  by  the  two  assignments 
under  the  execution  in  favor  of  Torrance  before  the  attach- 
ment in  insolvency  was  placed  in  his  hands,  but  on  the  same 
day.  The  sheriff  remained  in  possession  of  the  goods  under 
the  interpleader  proceedings  and  sold  them  under  the  in- 
terpleader order. 

At  a meeting  of  Parsons’  creditors,  on  the  3rd  of  June. 
Thorne  was  present  and  his  claim  was  stated  to  be  $33,- 
778.39,  and  he  stated  he  claimed  to  be  entitled  to  rank  for  a 
larger  sum,  which  lie  would  enforce  unless  the  creditors 
accepted  the  composition  offered  to  them.  Thorne  spoke  of 
his  claim  being  larger  by  reason  of  buying  up  Parsons’  note. 
He  said  he  would  claim  the  whole  of  these  notes  if  the 
creditors  did  not  like  the  composition,  which  would  make  the 
whole  claim  the  amount  stated  as  his  claim  in  the  assign- 
ment. At  the  first  meeting  of  creditors,  under  the  insolvency 
proceedings,  Thorne  claimed  as  his  debt  $47,000.  At  the 
second  meeting  he  signed  an  undertaking  to  rank  only  for 
the  amount  he  had  advanced  in  cash,  instead  of  the  fulj 
amount  of  the  notes  that  had  been  bought  up  by  the  money 
advanced. 

The  proceedings  were  taken  by  Torrance  in  the  Insolvent 
Court,  and  the  delay  in  delivering  the  attachment  in  insol- 
vency to  the  sheriff  was  for  the  purpose  of  securing  Torrance 
his  priority  over  the  other  creditors  coming  in  under  the 
insolvency  proceedings. 

Thome,  the  present  plaintiff,  was  appointed  the  official 
assignee  by  the  judge  in  the  insolvency  proceedings  before 
this  issue  was  ordered. 

29. 
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For  the  defendant  it  was  objected  that  the  first  assign- 
ment was  expressly  cancelled  by  the  second. 

2.  Neither  assignment  was  made  for  the  benefit  of  credi- 
tors generally,  but  only  for  creditors  named  in  a schedule, 
contrary  to  Con.  Stat.  cap.  26,  sec.  18. 

8.  That  the  debts  were  the  fixed  amounts  mentioned  in  the 
schedule,  and  the  real  debt  might  be  more  or  less  than  was 
mentioned  in  the  schedule. 

4.  That  it  appeared  that  Mr.  Boswell  and  his  partner  were 
creditors,  though  not  named  in  the  assignment,  and  not 
entitled  by  it  to  rank  on  the  estate. 

5.  By  comparing  the  statement  of  creditors,  made  out  by 
the  guardian  under  the  Insolvent  act,  with  the  names  of 
those  mentioned  in  the  assignment  it  appeared  there  were 
six  or  seven  persons  who  were  creditors  not  named  in  the 
assignment  or  schedule. 

6.  Thorne’s  claim  was  put  down  in  the  assignment  at 
$47,182,  and  the  evidence  was  that  his  claim  was  very  much 
less.  If  the  assignment  had  been  carried  out  he  would  have 
ratably  a much  larger  proportion  than  he  was  entitled  to. 

7.  Both  assignments  were  void  under  the  Insolvency  act, 
because  they  were  by  that  statute  acts  of  Insolvency,  and  by 
one  of  the  sections  of  that  act  all  assignments,  &c.,  to  defeat 
or  delay  creditors,  were  void:  Wilson  v.  Cramp,  11  Grant’s 
U.  C.  Chancery  Reports  444. 

8.  The  seizure  under  defendant’s  execution  having  been 
before  the  attachment  was  delivered  to  the  sheriff,  Torrance 
retained  the  priority  which  the  seizure  gave  him  over  the 
attachment. 

The  learned  judge  told  the  jury  they  should  find  the  plain- 
tiff’s (Thorne’s)  true  debt  to  be  $83,778,  and  asked  them  to 
say  if  the  plaintiff  claimed  for  the  larger  sum  fraudulently 
or  not,  and  then  to  find  for  defendant,  because  his  opinion 
on  the  law  was  that  the  insolvency  proceedings,  by  avoiding 
the  assignments,  let  in  the  execution. 

The  jury  found  a verdict  for  the  plaintiff,  that  the  true 
debt  was  $33,778,  and  that  there  was  no  fraud  in  claiming 
for  the  larger  sum. 
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Leave  was  given  to  the  defendant  to  move  to  enter  a ver- 
dict for  him,  if  the  court  should  be  of  opinion  under  tho 
law  and  evidence  that  he  was  entitled  thereto. 

In  Michaelmas  term  last,  Alex.  Cameron , for  defendant, 
obtained  a rule  nisi  to  enter  a verdict  for  defendant,  pur- 
suant to  leave  reserved,  on  the  following  grounds  : 

1.  That  the  first  assignment  made  by  J.  & C.  Parsons  to 
the  plaintiff  was  expressly  cancelled  by  the  second  assign- 
ment between  the  same  parties,  and  was  not  expressed  to 
be  made  for  the  purpose  of  paying  and  satisfying  ratably 
and  proportionably,  and  without  preference  or  priority,  all 
the  creditors  of  the  said  J.  & C.  Parsons  their  just  debts  1 
and  also  that  the  affidavit  made  by  the  assignee  was  defec- 
tive and  not  according  to  the  statute. 

2.  That  the  second  assignment,  dated  about  6tli  June,  as 
well  as  the  first,  was  not  made  for  paying  and  satisfying 
ratably  and  proportionably,  and  without  preference  or  pri- 
ority, all  the  creditors  of  the  said  Parsons'  their  just  debts, 
but  for  the  benefit  of  certain  creditors  all  named  in  a sche* 
dule  attached  to  each  of  said  assignments  ; and  the  said 
assignments  gave  preference  to  the  plaintiff  over  other  cre- 
ditors therein  named. 

3.  That  the  assignments  specified  certain  debts  as  due  by 
said  Parsons,  and  were  made  in  trust  to  pay  these  amounts 
to  certain  persons  respectively  therein  named,  and  the  debt 
of  the  plaintiff  was  fixed  and  stated  at  $47,182  in  each  of 
said  assignments,  while  the  evidence  at  the  trial  and  the 
finding  of  the  jury  conclusively  established  the  actual  debt 
of  the  said  plaintiff  at  $33,778.39 ; and  such  assignments 
were,  therefore,  fraudulent  and  void  against  the  defendant’s 
execution. 

4.  That  all  the  creditors  of  J.  &.  C.  Parsons  were  not 
enumerated  in  the  schedule  attached  to  each  of  said  assign- 
ments. 

5.  That  the  assignments  were  void  by  reason  of  the  In- 
solvent act  of  1864,  because  by  the  said  act  such  assign- 
ments not  made  in  accordance  with  the  provisions  thereof 
were  made  to  defeat  and  delay  creditors,  and  were  there- 
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fore  void  as  against  the  assignment  made  within  the  said 
act  and  proved  at  the  trial. 

6.  That  the  execution  upon  the  defendant’s  judgment 
was  entitled  to  priority  over  the  writ  of  attachment  issued 
under  the  Insolvent  act  of  1864. 

Or,  why  the  verdict  should  not  be  set  aside  and  a new 
trial  had,  on  the  ground  of  misdirection  of  the  learned 
judge,  who  tried  the  cause,  in  not  directing  the  jury  that 
the  assignments  to  plaintiff  by  Parsons,  being  in  trust 
to  pay  the  plaintiff  $47,182,  when  the  true  amount  due  to 
him  was  only  $88,778.39,  were  fraudulent  and  void  under 
cap.  26  sec.  18  Con.  Stat.  U.  C. ; or  why  there  should  not  be 
a new  trial,  the  verdict  being  contrary  to  law  and  evidence  in 
this,  that  under  the  facts  proved  the  defendant’s  execution 
was  entitled  to  priority  as  against  the  plaintiff’s  claim. 

The  rule  was  enlarged  until  Hilary  term  last,  when  D. 
McMichael  shewed  cause. — The  effect  of  the  decision  of 
Wilson  v.  Cramp  under  the  statute  is,  that  the  assignments 
to  plaintiff  were  only  void  as  against  the  assignee  under 
the  Insolvency  act. 

Then,  suppose  there  had  been  no  proceedings  in  insol- 
vency, these  assignments  would  be  good  as  against  Tor- 
rance’s execution.  Thorne  was  in  possession  of  the  goods, 
and  there  was  a sufficient  consideration  for  the  transfer  to 
him  : therefore,  the  assignment  is  good  as  against  Torrance, 
unless  it  can  he  shown  to  he  fraudulent. 

The  second  assignment  states,  in  terms,  that  it  is  made 
to  pay  all  the  creditors  of  the  assignors.  As  to  the  name 
of  Boswell  not  appearing  as  a creditor,  he  did  not  wish 
his  name  to  appear  there.  As  to  the  other  ground,  that 
Thorne  is  not  entitled  to  the  amount  he  claimed,  the 
assignee  under  the  second  assignment  would  only  be  justi- 
fied in  paying  the  just  and  true  debt  due. 

The  title  of  the  plaintiff,  as  assignee,  relates  back  to  the 
first  act  of  insolvency,  the  assignment  of  the  1st  of  June, 
and  that  was  before  the  levy  was  made  under  the  execution : 
Cannan  v.  S.  E.  Railway,  7 Ex.  843 ; Balme  v.  Iiutton , 9 
Bing.  471 ; Carlisle  v.  Garland,  7 Bing.  298 ; Cooper  v. 
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Chitty , 1 Burr.  20  (Smith’s  Leading  Cases,  vol.  1,  236); 
sec.  3,  sub-sec.  22  of  Insolvency  act  of  1864. 

Robert  A.  Harrison,  with  him. — The  first  assignment  con- 
tained aclause  about  carrying  onthebusiness,but  thesecond 
one  is  correct,  and  was  executed  before  any  other  interests 
adverse  to  it  were  acquired. 

Stating  the  debt  at  too  large  an  amount  would  not  vitiate 
the  assignment ; and  the  jury  found  it  was  not  fraudulent. 

The  defendant  having  been,  as  it  were,  a petitioning  credi- 
tor has  waived  his  judgment,  and  is  not  now  entitled  to  set  it 
up.  The  first  act  of  insolvency,  being  on  the  first  of  June, 
would  cut  out  the  subsequent  seizure  by  the  sheriff  under 
the  writ. 

S.  Richards,  Q.  C.,  contra — The  first  assignment  was 
clearly  void : it  is  provided  for  carrying  on  the  business  of  the 
assignee,  and  it  was  bad  without  reference  to  the  Insolvency 
act.  So  is  the  second  assignment : it  does  not  profess  to  be 
an  assignment  for  all  the  creditors,  but  for  the  creditors 
named  in  the  schedule,  and  for  the  amounts  so  named.  It 
was  for  those  claiming  under  the  assignment  to  show  it  was 
valid.  The  amount  stated  as  the  debt  due  Thorne  was 
$13,000  more  than  what  was  really  due  to  him,  and  he  would 
have  had  a preference  or  priority,  to  the  extent  of  the  divi- 
dends on  this  excess,  over  the  other  creditors.  The  conclud- 
ing part  of  the  instrument,  where  it  speaks  of  paying  the 
creditors  ratably  and  proportionably,  means  ratably  and 
proportionably  on  the  debts  stated  in  the  assignment : Stewart 
v.  Moode,  1 C.  M.  & B.717  ; Burritt  v.  Robertson,  18  U.  C.  Q. 
B.  555.  No  provision  in  our  ststute  carries  the  right  of  the 
official  assignee  back  to  an  act  of  insolvency. 

It  is  only  the  voluntary  acts  of  the  bankrupt  that  are  made 
void  as  against  his  assignees,  not  those  taken  adversely  to 
him  : Insolvent  act  of  1864,  sec.  2,  sub-sec,  7,  and  sec.  8. 

The  amending  act  of  1865  shows  the  law  is  now  changed. 
The  plaintiff,  as  official  assignee,  does  not  represent  Mr, 
Thorne,  the  assignee  of  Parsons  & Co.  The  statute  does 
not  say  an  assignment  shall  be  void  against  the  official 
assignee, but  void  as  against  creditors : Goldsmith  v.  Hamlet 
6 M.  & G.  187  ; Graham  v.  Wellesley , , 7 Q.  B.  491. 
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These  cases,  with  that  of  Wilson  v.  Cramp,  11  U.  C. 
Chancery  Beports,  shew  that  the  proceedings  in  insolvency* 
having  in  effect  declared  the  prior  assignments  to  Thorne 
void,  the  plaintiff’s  judgment  and  execution  give  him  the 
right  to  make  his  claim  out  of  the  goods  of  the  insolvent, 
in  preference  to  the  rights  of  those  creditors  who  come  in 
under  the  Insolvent  act. 

As  to  the  question  whether  Torrance,  being  the  petitioning 
creditor,  can  enforce  his  rights  against  the  official  assignee 
claiming  under  those  very  proceedings,  that  question  was  not 
raised  at  Nisi  Prius  and  cannot  properly  be  taken  here. 

The  following  authorities  were  handed  in  and  referred  to 
after  the  argument  on  that  point : [It  was  contended  for  the 
plaintiff  that  Torrance  was  in  the  position  of  the  petitioning 
creditor  in  bankruptcy  proceedings  ; that  any  other  creditor 
might  elect  whether  to  go  on  with  his  action  at  law  or  come 
in  under  the  bankruptcy ; but  the  petitioning  creditor,  by 
taking  proceedings,  had  declared  his  election,  and  could  not 
afterwards  proceed  with  his  action  at  law  ; that  the  proceed- 
ings in  insolvency  were  in  the  nature  of  an  execution,  and 
a party  could  not  have  two  species  of  execution  at  the  same 
time ; the  defendant  must  elect,  and  if  he  abandoned  the  pro- 
ceedings in  insolvency  he  lost  the  lever  by  which  he  could 
overturn  the  assignment;  that  if  he  abandoned  the  execution 
then  he  must  come  in  under  the  insolvency  proceedings  and 
participate  in  the  assets  of  the  estate  with  the  other  creditors] 
— Ex  parte  James,  1 P.  Williams,  610  ; Ex  parte  Sharp,  11 
Vesey,  203  ; Ex  parte  Lewes,  1 Atk.  154  ; Ex  parte  Ward, 

1 Atk.  153  ; Ex  parte  Grove,  1 Atk.  144  ; Ex  parte  Wilson, 

2 Gl.  & Jam.  60  : Joseph  v.  Bostwick,  7 Grant,  332  ; Mc- 
Kay v.  Farish,  1 Grant,  333. 


Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff,  as  I understand,  claims  the  goods  in  ques- 
tion in  this  issue  as  the  official  assignee  of  the  estate  of 
J.  & C.  Parsons  under  the  Insolvent  Act.  He  also  con- 
tends that  the  assignments  of  the  1st  and  5tli  of  June  re- 
spectively, as  between  the  defendant  and  Parsons  & Co., 
passed  their  estate  and  effects  to  him,  so  that  when  the  fieri 
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facias  in  the  defendant’s  suit  came  into  the  sheriffs  hands 
on  the  6th  of  June,  J.  & C.  Parsons  had  not  any  property ; 
at  all  events,  did  not  own  this  property  on  which  the  execu- 
tion could  attach  ; that  subsequently  the  property  passed  by 
the  operation  of  the  Insolvent  Act  to  the  plaintiff,  and  there- 
fore Torrance’s  execution  never  created  a lien  on  the  property. 
As  I understand  the  argument,  it  is  that  the  property  passed 
to  the  official  assignee  from  the  act  of  insolvency,  by  way 
of  relation,  and  therefore  the  execution  of  Mr.  Torrance 
could  not  attach  on  the  property,  the  assignment,  the  first 
act  of  insolvency,  having Jbeen  made  on  the  1st  of  June,  and 
the  execution  not  having  been  placed  in  the  sheriffs  hands 
until  the  6th  of  June. 

It  is  true  that  according  to  the  decisions  under  the  English 
Bankrupt  Acts,  the  property  of  the  bankrupt  vests  in  his 
assignees  by  relation  back  to  the  act  of  bankruptcy : it 
then  ceases  to  be  the  bankrupt’s  and  becomes  the  property  of 
his  assignees.  This  is  a fundamental  rule  and  principle  of 
the  bankrupt  laws : Caiman  v.  Railway  (7  Ex.  848) ; 
Rynaston  v.  Crouch  (14  M.  & W.  266) ; Balme  v.  Hutton 
(9  Bing.  471),  a very  elaborately  argued  case;  Cowper  v. 
Chitty  (i.  Smith,  Leading  Cases,  286). 

But  under  the  Insolvency  Act  of  1864,  sec.  2,  sub-sec.  7, 
the  assignment  vests  in  the  assignee  all  the  personal  estate, 
movable  and  immovable  property,  debts,  assets  and  effects, 
which  the  insolvent  had  or  might  become  entitled  to  at  any 
time  before  his  discharge,  ^xcept  those  exempt  from  seizure 
by  law;  and  by  sub-sec.  22  of  sec.  8 of  the  same  act,  “the 
whole  of  the  estate  and  effects  of  the  insolvent  as  existing 
at  the  date  of  the  issue  of  the  writ  of  attachment  shall  vest 
in  the  official  assignee  in  the  same  manner  and  to  the  same 
extent,  and  with  the  same  exceptions,  as  if  a voluntary  as- 
signment had  at  that  date  been  executed  in  his  favour  by  the 
insolvent.”  Nothing  is  here  said  from  which  we  can  infer 
that  the  legislature  intended  to  have  the  title  of  the  assignee 
relate  back  to  any  prior  act  or  period ; and  that  such  is  the 
proper  view  to  take  we  may  infer  from  the  fact  that  on  the 
18th  September  last,  alter  the  issue  in  this  matter  was 
delivered,  the  act  29  Yic.  cap.  18,  was  passe  1,  by  sec.  12 
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of  which  it  is  provided  that  the  7th  sub-sec.  of  sec.  2 and 
sub -sec.  22  of  sec.  8 should  extend  to  all  the  assects  of  the 
insolvent  of  every  kind,  although  they  were  actually  under 
seizure  under  an  ordinary  writ  of  attachment,  or  under  any 
writ  of  execution,  so  long  as  they  were  not  actually  sold  by 
the  sheriff.  That  section  is  not  to  apply  to  any  writ  then  in 
the  sheriff’s  hands.  Sec.  18  of  the  amending  act,  also,  pro- 
vided that  no  lien  or  privilege  upon  the  personal  or  real 
estate  of  the  insolvent  should  be  created  for  the  amount  of 
any  judgment  by  the  issue  or  delivery  to  the  sheriff  of  any 
writ  of  execution,  or  by  levying  upon  or  seizing  under  such 
writ  the  estate  or  effects  of  the  insolvent,  unless  such  writ 
should  have  issued  and  been  delivered  to  the  sheriff  at  least- 
thirty  days  before  the  execution  of  a deed  of  assignment,  or 
the  issue  of  a writ  of  attachment  under  the  act.  But  that 
section  was  not  to  apply  to  any  execution  “heretofore” 
issued. 

If  Torrance’s  execution  had  been  placed  in  the  sheriff’s 
hands  when  there  was  no  assignment,  or  no  valid  assignment 
by  the  insolvents  of  their  goods,  but  after  the}'  had  committed 
an  act  of  insolvency  which  would  permit  of  their  affairs  being 
put  into  compulsory  liquidation,  and  they  had  been  put  into 
compulsory  liquidation  afterwards,  there  can  be  no  doubt 
Torrance’s  execution  would  prevail  over  the  claim  of  the 
official  assignee  to  the  goods. 

Then,  what  was  the  effect  of  the  assignments  made  by 
J.  & C.  Parsons  to  this  plaintiff,  as  a trustee  ? The  first 
assignment  of  1st  June  seems  to  have  been  considered  void 
by  all  the  parties  thereto,  and  probably,  according  to  the 
principle  of  the  case  of  Hendry  v.  Harty  (9  U.  C.  C.  P.  520), 
would  be  helci  to  be  void,  without  reference  to  the  Insolvent 
Act,  amongst  other  things,  for  authorising  the  assignee  to 
carry  on  the  business  of  the  insolvents,  and  making  no  proper 
provision  as  to  the  declaring  of  dividends,  &c. 

The  first  and  second  assignments  are,  also,  open  to  the 
objection  that  they  were  not  in  terms  to  pay  all  the  creditors 
of  the  assignors,  but  th  creditors  named  in  the  scln  dule.  1^ 
may  be  contended  that  the  persons  named  are  all  the 
creditors.  The  evidence  at  the  trial  seemed  rather  to  contra- 
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diet  this,  for  it  was  shewn  that  Atkinson  and  Boswell,  credi- 
tors, were  not  named,  and  the  guardian’s  list  of  creditors,  as 
I understood  it,  contained  the  names  of  some  others  not 
mentioned  in  the  schedule.  If  it  had  been  necessary  to  refer 
to  the  names  of  the  creditors  in  a schedule,  there  could  have 
been  no  difficulty  in  providing  in  the  assignment  that  the 
trustee  should  pay  ratably  and  proportionally  the  persons 
named  in  the  schedule,  and  all  other  creditors  of  the  debtors 
their  just  debts.  As  it  is  considered  that  an  assigment  is  not 
valid  unless  made  for  the  purpose  of  paying  all  his  creditors 
ratably  and  proportionably;andas  these  assignments  are  not 
in  Words  for  that  purpose,  but,  as  already  remarked,  for  the 
purpose  of  so  paying  the  several  other  persons,  creditors  of 
the  assignors,  whose  names  are  set  forth  in  the  schedule, 
the  reasonable  rule,  I am  inclined  to  think,  in  relation  to  an 
instrument  so  framed  is,  that  those  who  set  it  up  must  show 
that  it  embraces  all  the  creditors  before  it  can  be  consider- 
ed a valid  assignment  under  Con.  Stats.-  U.  C.  cap.  26,  sec* 
18. 

The  next  objection  is,  that  the  effect  of  these  assignments 
would  have  been  to  give  the  trustee  himself  the  dividends  on 
$18,000  more  than  he  was  entitled  to.  The  jury,  by  their 
finding,  as  I understand  it,  do  not  consider  that  the  parties 
put  down  this  additional  $18,000  to  the  debt  of  the  plaintiff, 
with  the  intent  fraudulently  to  give  him  a preference, but  under 
the  belie!  that  he  was  entitled  under  the  circumstances  to  claim 
it,  not  fraudulently  concealing  the  facts  out  of  or  by  which 
they  contended  he  was  so  entitled  ; and  they  found,  as  a fact, 
that  he  was  not  entitled  to  rank  on  the  estate  for  the  $18,000 
in  dispute.  I think  the  evidence  shows  clearly  that,  though 
Mr.  Thorne  had  advanced  the  money  to  buy  up  $26,000  of 
the  liabilities  of  the  insolvents  at  fifty  cents  on  the  dollar,  he 
did  so  under  the  agreement  he  was  to  have  8 per  cent,  per 
annum  ior  the  money  so  advanced ; that  the  facts  being 
known  to  the  insolvents  and  to  the  plaintiff  himself,  they 
placed  him  on  the  list  of  creditors,  not  for  the  $18,000 
advanced,  but  for  $26, 000, the  amount  of  the  liabilities  taken 
up  by  the  money  so  advanced,  and  the  effect  of  this  would 
have  been,  if  the  assignment  so  made  had  been  carried  out. 
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that  the  present  plaintiff  would  have  had  a preference  over 
the  other  creditors  of  the  insolvents  not  permitted  by  law. 

In  Burnt  et  al.  v.  Robertson  et  al.  (18  U.  C.  Q.  B.  555), 
where  the  court  held  an  assignment  made  in  good  faith  to 
be  void  in  law,  because  it  stipulated  that  it  should  only 
operate  for  the  benefit  of  such  creditors  as  executed  the  same 
within  a certain  time,  when  the  assignment  contained  a re- 
lease, the  effect  of  such  an  assignment  might  be  to  give  the 
executing  creditors  a preference,  though  that  might  not  have 
been  the  intention  of  th3  parties  ; but  suih  being  the  legal 
effect  of  the  instrument,  the  court  held  it  bad  under  the 
statute.  In  discussing  the  question,  Sir  J.  B.  Robinson 
said  he  considered  the  effect  of  the  proviso,  as  to  those  who 
executed  it,  was  to  give  a preference  to  those,  who  accepted 
the  terms  dictated  by  the  debtor,  over  those  who  could  not 
accept  the  terms.  He  considered  that  as  repugnant  to  the 
statute,  as  it  would  have  been  to  confine  the  benefit  of  the 
trust  deed  to  those  creditors  only  who'would  agree  to  make 
a large  abatement  in  the  amount  of  their  respective  claims. 
He  added — “It  is  true  that  the  deed  gives  no  preference 
to  certain  creditors  by  name ; but  that,  I think,  is  not  all 
that  the  act  prohibits.” 

The  fact  further  appearing  at  the  trial  that  Mr.  Thorne 
agreed  if  the  creditors  would  accept  the  offer  of  five  shillings 
in  the  pound  of  their  debts  made  after  the  execution  of 
the  first  assignment,  he  would  not  rank  on  the  estate  for 
the  additional  $13,000,  all  carry  out  the  idea  that  the  par- 
ties intended  that  he  should  as  to  that  amount  obtain  what 
he  was  not  entitled  to.  Not  that  they  concealed  the  facts  on 
which  they  claimed  he  had  the  right  so  to  rank,  but  the  facts 
showing  that  he  was  not  so  entitled,  they  yet  did  provide 
that  he  should  so  rank,  and  so  the  assignment  did  give  a 
preference  and  priority  to  the  plaintiff. 

Suppose  the  assignment  had  specially  recited  the  fact  of 
the  advance  having  been  made  of  the  $13,000,  on  the  agree- 
ment to  pay  Mr.  Thorne  8 per  cent,  per  annum  therefor, 
and  that  since  the  advance  was  made  they  discovered  that  the 
insolvent’s  estate  was  not  in  as  good  a condition  as  they  sup. 
posed,  and  that  it  was  right  and  just  and  legal  that  Mr. 
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Thorne  should  have,  in  addition  to  his  other  claim,  the 
claim  against  the  estate  which  the  $13,000  of  his  money  had 
purchased,  viz.,  the  demands  against  the  insolvents  for 
$26,000,  and  that  it  should  be  so  provided  in  the  assignment, 
and  then  the  insolvents  assigned  the  estate  to  pay  all  the 
other  creditors  ratably  and  proportionably,  and  without  pre- 
ference or  priority,  their  several  claims,  and  the  said  Thorne 
his  claim  for  the  whole  amount  as  now  put  down  in  the 
schedule,  including  the  $26,000,  would  not  this  avoid  the 
assignment?  I am  inclined  to  think  it  would.  In  the 
view  I take  of  the  law  and  the  facts,  I incline  to  the  opinion 
that  both  assignments  are  void  as  against  Torrance,  who  is 
a judgment  creditor. 

If  it  had  been  intended  to  carry  out  the  plain  provisions 
of  the  statute,  the  assignment  could  have  provided  that  the 
trustee  should  apply  the  moneys  to  pay  all  their  just  debts 
proportionately  and  ratably,  and  without  preference  and 
priority ; and  if  it  had  been  desired  to  have  the  names  Of 
the  creditors  and  the  amount  of  their  respective  debts  men. 
tioned  in  the  schedule,  they  could  have  added,  “ the  names 
of  the  said  several  creditors  and  the  amount  of  their  respec- 
tive claims,  so  far  as  the  same  are  known  or  ascertained,  are 
contained  in  the  schedule  hereto  annexed.”  By  this  means 
the  assignee  would  not  be  directed  to  pay  a claim  that  the 
insolvents  were  not  liable  to  pay.  But  in  the  way  in  which 
these  assignments  are  framed,  as  already  mentioned,  the 
creditors  are  to  be  paid  the  several  debts  or  sums  set  oppo- 
site their  respective  names  in  the  schedule,  shewing  a desire 
to  have  the  sums  paid  as  debts. 

It  is  true  that  in  the  clause  of  the  second  assignment 
which  refers  to  the  first  one  as  being  invalid,  it  is  stated  the 
second  assignment  was  made  for  the  purpose  of  removing 
the  objections  of  the  first,  and  of  enabling  the  trustee  to 
carry  out  the  intention  of  the  assignors,  in  applying  the 
produce  of  the  estate  in  or  towards  the  satisfaction  of  the 
creditors  of  the  said  assignors  ratably  and  proportionably, 
without  preference  or  priority  of  any  kind.  This,  it  is  con- 
tended, controls  the  positive  provision  therein  before  contain- 
ed, to  pay  the  several  creditors  the  amounts  named  in  the  sche- 
dule. That,  I think,  is  not  the  true  effect  of  the  clause  re- 
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ferred  to.  It  is,  also,  argued  that  the  plaintiff,  accepting  the 
assignment  as  a trustee,  would  be  bound  not  to  pay  himself 
more  than  he  was  legally  entitled  to,  and,  as  he  was  not  enti" 
tied  to  the  f 1 8,000  in  dispute,  if  he  paid  himself  dividends  on 
that,  it  would  be  a breach  of  trust,  and  therefore  the  deed 
might  be  upheld,  because  under  it  he  could  not  get  an  undue 
advantage.  The  same  process  of  reasoning  would  apply  to 
any  case  where  the  assignors  and  the  trustee  improperly,  or 
even  fraudulently,  put  down  a larger  debt  than  was  honestly 
due  the  trustee  to  enable  him  to  get  a priority.  No  doubt,  in 
equity,  he  could  be  compelled  to  repay  what  in  that  way  he 
had  improperly  obtained  or  might  obtain,  but  nevertheless  I 
have  no  doubt  under  those  circumstances  the  assignment 
would  be  void. 

It  is  not  absolutely  necessary,  to  dispose  of  this  case,  that 
we  should  hold  these  assignments  to  be  void,  under  the  Con- 
solidated Statute  referred  to,  as  against  creditors,  and  I 
believe  my  learned  brother,  Mr.  Justice  Adam  Wilson,  does 
not  take  the  same  view  of  them  that  I do. 

We  all,  however,  agree,  that  these  assignments,  not  being 
in  accordance  with  the  provisions  of  the  Insolvent  Act,  und 
being  acts  of  insolvency  within  the  meaning  of  the  statute, 
cannot  be  supported,  and  after  proceedings  are  taken  to  put 
the  assignors’  estate  into  compulsory  liquidation,  and  the 
appointment  of  the  official  assignee,  they  must  be  considered 
void  and  of  no  effect  as  against  a judgment  creditor  of  the 
assignors,  who  had  an  execution  against  the  goods  of  the 
assignors  in  the  sheriff’s  hands  at  the  time  the  proceedings 
were  taken  in  insolvency,  by  the  issue  of  the  attachment. 

If  we  were  not  to  hold  assignments  of  this  kind  void,  the 
Insolvency  Act  would  be  of  little  practical  advantage:  it 
makes  the  giving  of  such  an  assignment  an  act  of  insolvency » 
on  which  the  debtor’s  estate  can  be  put  into  compulsory 
liquidation;  but  if  he,  by  assigning  all  his  effects  to  a trustee 
to  satisfy  his  debt,  were  to  have  his  estate  administered  in 
a manner  not  provided  for  by  the  act,  he  would  not  have 
any  estate  left  to  be  liquidated  under  the  act : this  could 
hardly  be  the  intention  of  the  legislature. 

The  8th  section  of  the  statute  provides,  among  other  things, 
that  all  contracts  by  which  creditors  are  injured,  obstructed 
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or  delayed,  made  by  a debtor  unable  to  meet  his  engagments 
and  afterwards  becoming  insolvent,  with  a person  knowing 
such  inability,  or  having  probable  cause  for  believing  such 
inability  to  exist,  or  after  such  inability  is  public  and  noto- 
rious, shall  be  presumed  to  be  made  with  intent  to  defraud 
creditors.  This,  taken  in  connection  with  sub-section  8 of 
the  same  section,  seems  to  sustain  the  argument  that  the 
first  two  assignments  are  void.  The  sub-section  enacts  that 
all  contracts  made  and  acts  done  by  a debtor  with  intent 
fraudulently  to  impede,  obstruct  or  delay  his  creditors  in 
their  remedies  against  him,  or  with  intent  to  defraud  his 
creditors  or  any  of  them,  and  so  made  and  done  and  intended 
wdth  the  knowledge  of  the  persons  contracting  or  acting, 
with  the  debtor,  and  which  have  the  effect  of  impeding, 
obstructing  or  delaying  creditors  in  their  remedies,  or  of 
injuring  them  or  any  of  them,  are  prohibited  and  are  null 
and  void.  The  case  of  Wilson  v.  Cramp  (11  Grant  U.  G 
Chancery  Reports  444),  referred  to  in  the  argument,  decides 
in  express  terms  that  an  assignment  made  as  these  have  been 
is  void  under  the  Insolvent  act  as  against  she  assignee 
appointed  under  that  act.  The  learned  Vice-Chancellor 
refers  amongst  other  cases  to  Shewan  v.  Moody  (1  C.  M.  & 
R.  777 ; S.C.  5.  Ty.  498)  where  the  court  decided  that  assign- 
ing the  whole  of  a trader’s  estate  to  pay  his  debts  is  an  act 
of  bankruptcy  and  void,  as  being  done  wdth  intent  to  defeat 
or  delay  creditors.  Baron  Parke,  in  giving  judgment  in 
that  case  said,  “If  the  necessary  consequence  of  a man’s 
acts  be  to  delay  his  creditors,  that  must  be  taken  to  be  his 
intent.  A trader’s  parting  with  all  his  effects,  so  as  to  place 
them  in  different  hands  from  those  into  which  they  would 
otherwise  fall  by  operation  of  the  bankrupt  laws,  must  by 
necessary  consequence  be  an  act  of  bankruptcy.” 

Assuming  then  that  the  proceedings  under  the  Insolvent 
act  have  the  effect  of  making  void  these  assignments,  and 
we  must  so  assume,  or  this  plaintiff,  who  sues  here  now  as 
the  official  assignee,  cannot  maintain  this  issue  in  his  favor 
(his  whole  case  in  fact  depends  on  that),  then  howr  can 
Torrance  claim  that  he  is  entitled  to  enforce  his  execution  ? 
Simply,  because  the  proceedings  in  insolvency  having  dis- 


462 


EASTER  TERM,  29  VIC.  1866. 


placed  the  two  prior  assignments,  Torrance,  as  a judgment 
creditor,  has  a right  to  seize  and  sell  these  goods,  as  the 
law  stood  before  the  5th  September  last. 

At  common  law  the  execution  bound  the  goods  of  the 
debtor  from  the  time  of  its  issue,  and,  under  the  statute  of 
Frauds,  from  the  delivery  of  the  writ  to  the  sheriff.  Now, 
suppose  the  sheriff  to  have  sold  the  goods,  and  the  official 
assignee  to  have  brought  an  action  against  him  for  the  pro- 
ceeds ; he  would  have  replied,  “ I sold  them  under  an  execu- 
tion against  the  insolvent,  which  was  in  my  hands,  and  held 
these  goods  at  the  time  your  title  accrued.”  The  assignee 
could  not  have  replied,  “But  at  that  time  another  party 
had  a hill  of  sale  of  those  goods,  which  was  valid  against 
your  writ,  but  void  as  against  me.”  That  would  not  show 
that  the  assignee  had  a right  to  the  goods  or  their  proceeds 
at  that  time,  as  against  the  sheriff  or  the  execution  creditor: 
Graham  v.  Witherby , and  Graham  v.  Lynes  (7  Q.  B.  491) 
referred  to  on  the  argument,  were  decided  on  principles 
that  must  dispose  of  this  case. 

The  facts  of  those  cases  necessary  to  understand  the  deci- 
sions were  as  follow: — On  18th  January,  1842,  the  sheriff  of 
Middlesex  seized  the  goods  in  dispute  under  a judgment 
entered  up  on  a warrant  of  attorney,  in  a suit  of  Bennett  v. 
Seddons.  Whilst  he  was  in  possession,  on  the  27th  January, 
a fi.  fa.  of  that  date  against  Seddons,  at  the  suit  of  Witherby 
etol.,  was  delivered  to  the  sheriff,  and  a warrant  was  granted 
to  the  same  officer,  who  was  already  in  possession.  The  latter 
judgment  was  in  an  adverse  action,  and  the  defendants  (the 
plaintiffs  in  the  last  action)  had  no  notice  of  any  act  of  bank- 
ruptcy. While  the  goods  remained  unsold  in  the  possession  of 
the  sheriff,  on  3rd  Feb’v.,  a fiat  in  bankruptcy  issued  against 
Seddons  et  al. , and  the  plaintiffs  were  their  assignees.  The 
goods  were  afterwards  sold  for  an  amount  more  than  suffi- 
cient to  cover  defendant’s  (second)  execution,  but  not  for 
enough  to  pay  Bennett's  (first)  execution.  The  question  was 
whether  defendant  was  entitled  to  that  sum  as  against  the 
assignees.  As  between  Bennett  and  Witherby  it  was  ad- 
mitted the  former  was  entitled  to  priority  over  the  latter,  and 
but  for  the  bankruptcy  Witherby  could  not  have  taken  any- 


THORNE  V.  TORRANCE. 


468 


thing.  At  common  law  Bennett  was  clearly  entitled  in  pre- 
ference to  Witherby,  and  he  could  only  get  the  preference 
under  the  Bankruptcy  acts.  Under  the  108th  section  of  6 
Geo.  IV.,  cap.  16,  Bennett  was  deprived  of  the  fruits  of  his 
execution,  and  was  compelled  to  come  in  pari  passu  with  the 
other  creditors.  The  108th  section  of  6 Geo.  IV.,  cap.  16, 
provided  “that  no  creditor,  who  shall  sue  out  execution  on 
any  judgment  obtained  by  default,  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other  fair  creditors, but  shall  be 
paid  ratably  with  such  creditors.”  The  Court  of  Queen’s 
Bench  had,  in  Taylor  v.  Taylor  (5  B.  C.)  and  in  Notley  v. 
Back  (8  B.  & C.), refused  to  hold  that  the  sheriff,  in  enforcing 
such  a writ,  was  a wrong  doer,  and  to  set  aside  the  writ  as 
void  ; but  they  held  that  the  money  made  under  it  belonged 
to  the  assignees,  and  in  that  view  the  defendant  (second 
execution  creditor)  would  be  out  of  court,  because  Bennett’s 
(first)  execution  would  be  good  at  common  law  against  all  the 
world, though  the  produce  would  be  transferred  from  Bennett 
to  the  assignees.  But  the  Court  of  Exchequer  (in  12  M.  & 
W.  Ill)  decided  that  the  statute  of  Geo.  IV.  affected  the  writ 
itself,  and,  according  to  the  decision  in  that  case,  Bennett’s 
writ  became  void  by  the  issuing  of  the  fiat, so  that  the  assig- 
nees might  have  obtained  trover  against  the  sheriff  if  he 
had  sold  under  it ; because,  the  writ  being  void,  the  goods 
remained  still  the  goods  of  the  bankrupt,  and  passed  to  his 
assignees.  The  sheriff  then  was  bound  to  treat  the  writ  as 
void  taken  the  fiat  issued,  and  the  moment  he  so  treated  it 
the  writ  of  the  defendant’s  had  attached  provisionally  on  the 
goods,  and  that  was  not  void  under  the  108th  section,  but 
valid  as  against  the  assignees  and  all  the  world,  and  became 
in  effect  the  first  writ,  and  the  defendants  were  entitled  to  be 
satisfied  out  of  the  proceeds  of  the  goods. 

By  placing  the  assignments  in  place  of  Bennett’s  writ  we 
have  a very  clear  analogy  in  principle  to  apply  to  the  case 
before  us,  and  a strong  authority  in  favour  of  the  defendant. 

My  brother  Adam  Wilson  has  also  referred  me  to  the  case 
of  Edwards  v.  Enylish  et  al.  (7  E.  & B.  564)  which,  to  a 
certain  extent,  carries  out  the  views  on  the  question  of  priori- 
ties contended  for  in  this  cause.  The  facts  and  circumstances 
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of  that  case  may  be  briefly  stated  as  follows  .-  On  the  loth  of 
July,  1856,  Hare  conveyed  the  property  in  question  by  bill  of 
sale  to  Hatton  by  way  of  security.  The  bill  of  sale  was 
bona  fide , and  was  filed  within  20  days,  but  the  affidavit 
accompanying  it  was  defective.  English,  the  execution 
creditor,  contested  this  bill  of  sale  in  an  interpleader  suit, 
and  it  was  held  to  be  void.  Edwards  made  an  advance  to 
Hare  on  the  security  of  a bill  of  sale  conveying  the  same 
goods  to  her  subject  to  the  prior  bill  of  sale  to  Hatton,  and 
the  bill  of  sale  to  Edwards  was  properly  registered.  Crompton, 
J.,  in  his  judgment, said,  the  question  was  whether  English 
had  a right  to  order  the  sheriff  to  seize  these  goods  as  Hare’s 
goods.  The  sheriff  could  not  for  that  purpose  set  up  Hatton’s 
prior  bill  of  sale,  and  he  thought  it  improper  to  hold  that  the 
existence  of  a prior  bill  of  sale,  void  against  an  execution 
creditor,  because  not  registered,  but  the  effect  of  defeating 
all  subsequent  bills  of  sale,  though  properly  registered. 

In  argument  it  was  said  that  English,  having  avoided  the 
bill  of  sale  as  against  Hatton,  having  thus  treated  it  as  void, 
then  wanted  to  treat  it  as  valid  against  Edwards ; but  he 
ought  not  to  be  permitted  to  say  it  was  sometimes  void  and 
sometimes  valid.  The  court  held  the  execution  creditor 
could  not  hold  the  goods. 

My  brother  Adam  Wilson  also  referred  to  the  Bank  of 
British  North  America  v.  Jarvis  (1  U.  C.  Q.  B.  182)  where 
the  same  difficulty  as  to  priorities  between  parties  claiming 
under  different  rights  occurred. 

The  Bank  of  British  North  America  recovered  a judgment 
against  one  Burnham  on  the  6th  of  July,  1848,  on  proceed- 
ings commenced  in  the  usual  way, and  placed  an  execution  in 
the  sheriff’s  hands  on  that  day.  About  the  15th  of  June, 
1848,  Bernard  and  Curtis  entered  up  a judgment  against 
Burnham,  on  a warrant  of  attorney,  for  £491,  and  placed  an 
execution  in  the  sheriff’s  hands  about  that  time.  On  the  19th 
of  May  various  attachments  were  issued  against  Burnham, 
under  which  his  goods  were  seized.  Under  the  attachment 
law  and  the  facts,  as  shewn,  the  bank  was  entitled  to  be 
paid  before  the  attaching  creditors,  and  the  attaching  credi- 
tors were  entitled  to  be  paid  in  full  before  Bernard  and 
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Curtis.  But  as  between  Bernard  and  Curtis,  and  the  bank, 
independently  of  the  attachment  law,  there  was  no  doubt 
that  the  former  was  entitled  to  priority.  But  under  the 
circumstances  the  court  held  that  the  bank  and  the  attach- 
ing creditors  were  both  entitled  to  be  paid  in  full  before 
Bernard  and  Curtis. 

The  same  principle  equally  applies  in  this  case. 

The  only  remaining  point  to  be  considered  (and  that  was 
not  raised  at  the  trial,  and  could  not  under  ordinary  circum- 
stances properly  be  set  up  now)  is,  whether  Torrance,  being  the 
party  at  whose  instance  the  proceedings  in  insolvency  were 
taken,  can  be  permitted  now  to  enforce  his  claim  against  the 
official  assignee,  who  claims  and  derives  his  title  from  and 
under  the  very  proceedings  which  Torrance  himself  instituted. 

Prior  to  the  introduction  of  section  14  into  49  Geo.  III. 
cap  121,  in  1809,  [commonly  called  “ Sir  Samuel  Romilly’s 
clause,]  into  the  English  Bankrupt  act,  there  were  often  diffi- 
culties about  parties  being  considered  as  making  an  election 
as  to  whether  they  would  proceed  at  law,  or  take  the  benefit 
of  ranking  on  the  estate  of  the  bankrupt,  and  where  a party 
was  enforcing  both  remedies,  and  usual  course  was  to  apply 
to  the  Lord  Chancellor  to  compel  the  party  either  to  stay 
his  preceeding  at  law,  or  he  would  not  allow  him  to  proceed 
under  the  commission.  Since  the  passing  of  that  act  the 
course  suggested  and  referred  to  in  the  cases  cited  in  Bald- 
win v.  Peterman  (16  U.  C.  C.  P.  310)  is  either  to  apply  to 
the  court  of  Chancery  to  have  the  proof  struck,  out,  or  to 
the  court  of  law  to  stay  the  proceedings  at  law. 

There  are  no  such  provisions  in  our  Insolvency  act  relat- 
ing to  election,  and  we  are  in  a position  referred  to  by 
Vaughan,  Serjeant,  in  Atherstone  v.  Huddleston  (2  Taun.181) 
before  the  passing  of  the  act  of  George  III.  in  England 
when  it  was  lawful  for  any  man  in  the  kingdom  to  proceed 
under  the  commission  and  proceed  at  law  at  the  same  time. 

There  seem  in  some  of  the  English  cases  to  be  special 
obligations  on  the  petitioning  creditor,  that  he  may  not  be 
allowed  to  withdraw  his  proof;  but  the  reason  is  very 
obvious, for  then  the  interests  of  third  parties  may  be  involved 
in  such  withdrawal ; for  if  there  is  no  petitioning  creditor’s 
30  16  u.  c.  c.  p. 
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debt  the  whole  commission  would  fall : Ex  parte  Glover , 2 
Gl.  & Jam.  60;  ex  parte  Prowse,  1 Gl.  & Gam.  94;  Cook’s 
Bankrupt  Law,  30,  28,  sec.  3.  No  such  difficulty  can  arise 
under  our  statute,  for  unless  the  proceedings  in  case  of 
compulsory  liquidation  are  set  aside,  as  provided  under 
sub-sec.  12  of  sec.  3 of  the  act  of  1864,  as  amended  by  sec. 
7 of  the  act  of  1865,  they  cannot  be  contested,  either  as  to 
form  or  upon  the  merits,  otherwise  than  is  there  provided. 

As  the  matter  now  stands  before  us,  we  are  required  to 
say  whether  in  law  the  proceedings  taken  by  Torrance  to 
enforce  his  judgment  are  void.  We  are  not  called  upon  to 
decide  whether,  if  a court  of  equity  had  been  applied  to, 
they  would  have  set  aside  the  proceedings  in  insolvency,  be- 
cause Torrance  was  improperly  taking  those  proceedings 
whilst  endeavouring  to  enforce  his  execution  at  law ; or,  if 
a petition  had  been  presented  to  the  country  judge,  whether 
he  would  have  set  aside  the  attachment  in  insolvency : nor 
are  we  required  to  decide,  if  this  court  had  been  applied  to  to 
stay  proceedings  on  the  execution  at  law,  because  the  forcing 
the  defendants  into  insolvency  was  inconsistent  with  the 
proceeding  on  the  execution  at  law,  we  would  have  ordered 
the  stay  of  proceedings.  No  such  applications  having  been 
made,  I do  not,  from  the  decided  cases,  see  how  we  can,  on 
the  grounds  contended  for  before  us,  decide  that  Torrance 
is  not  entitled  to  the  fruits  of  the  execution  which  he  placed 
in  the  sheriff’s  hands,  and  which  has  never  yet  been  satisfied. 
I have  noted  several  cases  which  shew  what  views  were  taken 
of  the  rights  of  parties  to  proceed  at  law,  after  proving  their 
debts  in  bankruptcy,  before  the  passing  of  the  act  of  Geo.  III. 
when  the  bankrupt  laws  in  England  more  resembled  our 
Insolvent  Act  then  than  they  do  now. 

McMaster  v.  Kell  (1  B.  & P.  302). — Tne  defendant  was 
charged  in  execution  in  Trinity  Term,  1797,  for  £609.  On 
22nd  May,  1798,  a commission  of  bankruptcy  issued  on  the 
plaintiff’s  petition,  under  which  defendant  was  declared  a 
bankrupt.  The  plaintiff  was  the  only  person  who  proved 
under  the  commission,  and  was  chosen  sole  assignee.  Eyre, 
C.  J. : “ Suppose  the  Lord  Chancellor  should  see  fit  to 

supersede  the  commission,  we  should  have  then  discharged 
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the  debtor,  because  a commission  had  issued  against  him, 
and  the  Lord  Chancellor  will  have  superseded  the  commis- 
sion because  the  party  had  been  charged  in  execution.  * * * 
It  is  much  fitter  for  the  Court  of  Chancery  to  interfere,  since 
that  court  may  either  supersede  the  commission,  or  direct 
the  bankrupt  to  be  discharged  out  of  custody.” 

Hill  v.  Reeves  (I  B.  & P.  424). — The  plaintiff,  having 
proved  his  debt  under  a commission  of  bankruptcy  issued 
against  the  defendant,  and  having  been  chosen  one  of  the 
assignees,  arrested  the  defendant  and  held  him  to  bail.  The 
application  was  to  discharge  him  from  custody  on  entering 
a common  appearance.  It  was  urged  that  it  was  a hardship 
that  plaintiff  should  hold  the  defendant  to  bail,  when,  as 
assignee,  he  had  possessed  himself  of  all  his  property  and 
had  elected  his  remedy,  having  completely  adopted  the 
commission  by  becoming  assignee  and  acting  under  it. 

The  court  refused  to  interfere,  saying  defendant  must 
apply  to  the  Court  of  Chancery. 

Ex  parte  Ward  (1  Atk,  153). — Being  assignee,  without 
proving  a debt  under  the  commission,  does  not  amount  to 
an  election. 

Ex  parte  Dorvilliers  (1  Atk.  221). — The  same  was  held 
with  respect  to  a party  who  had  chosen  himself  assignee. 

Ex  parte  Capot  (1  Atk.  219). — Plaintiff  being  assignee, 
was  permitted  to  proceed  at  law  on  refunding  what  he  had 
received  as  dividends  under  the  commission. 

Oliver  v.  Ames  (8  T.  B.,  364)  acted  on  Hill  v.  Reeves , 
and  refused  to  discharge  the  defendant  out  of  custody. 
The  commission  of  bankruptcy  was  tried  out  in  1796.  Plain- 
tiff was  chosen  assignee  and  had  made  two  dividends,  and 
received  his  own  share  of  the  dividends,  and  three  years 
after  he  arrested  defendant  for  the  residue  of  the  original 
debt.  Lord  Keynon  said  it  was  a settled  rule  not  to  permit 
the  petitioning  creditor  to  sue  the  bankrupt  at  law ; but  in 
other  cases  the  Court  of  Chancery  would  allow  creditors  a 
reasonable  time  to  make  their  election  after  they  had  pro- 
ceeded under  the  commission.  That  court  had  prohibited 
parties  from  pursuing  their  remedy  at  law  after  much  less 
acquiesence  than  three  years.  The  court  suspended  a rule 
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to  bring  in  the  body  to  enable  the  defendant  to  apply  to  the 
Court  of  Chancery. 

Cohen  v.  Cunningham  et  al.  (8  T.  R.  128). — A judgment 
creditor,  who  has  taken  the  debtor  in  execution,  cannot  after- 
wards sue  out  a commission  in  bankruptcy  against  him  on 
the  same  debt. 

Percy  et  al.  v.  Powell  (8  B.  & P.  6). — Plaintiffs  had  sued 
out  a commission  in  bankruptcy  against  defendant  for  the 
same  debt  for  which  they  now  arrested  him.  Shepherd,  Ser- 
jeant, contended  this  was  harrassing  a man  by  two  species 
of  executions,  an  execution  against  his  goods  by  a commis- 
sion of  bankruptcy,  and  an  execution  against  his  person  by 
arrest.  * * That  though  the  Court  of  Chancery  would  allow 
a creditor  to  prove,  and  then  make  his  election  either  to 
proceed  under  the  commission  or  at  law,  provided  he  waived 
his  proof,  yet  that  court  will  not  allow  a petitioning  creditor 
the  same  indulgence,  he  being  obliged  to  abide  by  his  proof. 

The  court  refused  the  rule,  saying  they  could  not  tell  but 
the  defendant  might  contest  the  commission  of  bankruptcy. 

AylettY.  Harford  (2  W.  Blackstone,  1817)  decided  that 
when  a creditor  had  obtained  a verdict  before  a commission 
of  bankruptcy  and  proved  his  debt  under  it,  and  otherwise 
acted  under  the  commission  by  consenting  that  the  bankrupt 
should  carry  on  his  business  and  receive  an  allowance,  the 
defendant  having  absconded,  and  plaintiff  having  taken 
proceedings  against  the  bail,  he  could  not  hold  the  bail  liable 
after  such  acquiescence  in  the  bankruptcy  proceedings. 

Linging  v.  Comyn  (2  Taunton  246). — Plaintiff,  after  judg- 
ment obtained,  proved  his  debt  under  a commission  of  bank- 
ruptcy sued  out  against  defendant,  and  also  proceeded  against 
the  bail.  This  was  after  the  passing  of  49  Geo.  III.,  cap. 
121.  Under  section  14,  introduced  by  Sir  Samuel  Romily,  it 
is  provided,  “ that  it  shall  not  be  lawful  for  any  creditor,  who 
has  brought  an  action  against  the  bankrupt  in  respect  to  any 
demand  which  arose  previous  to  the  bankruptcy,  or  which 
might  have  been  proved  as  a debt  under  the  commission,  to 
prove  a debt  under  such  commission  without  relinquishing 
such  action.”  The  act  further  provides,  “that  the  proving  or 
claiming  a debt  under  such  commission  shall  be  deemed  an 
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election  by  the  creditor  to  take  the  benefit  of  the  commission 
with  respect  to  the  debt  so  proved.”  The  court  held  the 
effect  of  the  statute  was,  that  after  plaintiff  had  proved  under 
the  commission  he  could  not  take  the  defendant  in  execution : 
he  had  relinquished  his  action  and  the  bail  were  not  liable. 

Harley  v.  Greenwood  (5  B.  & Al.  95)  is  considered  a leading 
case  on  this  point  of  proof  of  debts,  and  is  recognized  in  Spence 
etal.  v.  Dinett  (18  L.T.N.S.Ex.  677).  In  the  argument, Maryat 
said,  “ Before  the  statute  a creditor  first  proved  his  debt,  and 
afterwards  proceeded  at  law  : although  the  Lord  Chancellor 
could  not  directly  restrain  him  from  pursuing  his  legal  remedy, 
yet  he  put  him  to  his  election,  and  if  he  elected  to  abide  by 
his  remedy  at  law,  he  was  discharged  as  a creditor  under  the 
commission.  The  object  of  the  statute  was  to  give  the  bank-  * 
rupt  the  same  remedy  by  way  of  defence  at  law,  as  he  for- 
merly had  by  petition  to  the  Chancellor.” 

Bayley,  J.,  in  giving  judgment,  said,  “The  statute  does  not 
in  express  terms  say  that  the  proving  of  a debt  shall  be  a bar, 
and  there  seems  to  me  to  be  very  strong  reasons  why  it 
should  not  be  so.”  He  then  proceeds  to  state  several  reasons 
in  support  of  his  own  views,  and  then  adds,  “The  wordsof  the 
statute  will  be  satisfied,  and  a very  beneficial  remedy  given 
to  the  creditor,  if  we  hold  that  when  a creditor  has  proved 
his  debts  and  afterwards  brings  an  action,  the  bankrupt  may 
under  the  act  apply  to  the  Chancellor  to  expunge  the  debtf 
or  to  the  court  in  which  the  action  is  brought  to  stay  the 
proceedings.” 

Atherstone  v.  Huddlestone  (2  Taunt.  181).,- — Where  the' 
plaintiff  had  proved  his  debt  and  commenced  his  action  prior 
to  the  statute  49  Geo.  III.,  cap.  121,  an  application  was 
made  to  discharge  the  defendant  from  custody,  the  plaintiff 
having  made  his  election  to  proceed  under  the  commission. 
In  argument,  Vaughan,  Serjeant,  said  : “ This  arrest, claim,, 
and  proof  of  debt,  took  place  before  this  statute,  when  it  was. 
lawful  for  every  man  in  the  kingdom  to  prove  under  the  com- 
mission and  proceed  at  law  at  the  same  time.”  The  court 
refused  to  discharge  the  defendant.  The  defendant  was 
arrested  on  17th  May,  1809.  In  August  following  he  was 
declared  a bankrupt.  The  debt  accrued  long  before  the  com- 
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mission.  The  plaintiff  claimed  and  proved  his  debt  under  the 
commission, but  afterwards  refused  either  to  receive  the  divi- 
dend out  of  the  estate,  or  to  give  defendant  his  discharge. 

In  Woodward  v.  Meredith  (2  D.  & L.  Q.  B.  135)  many 
authorities  as  to  the  effect  of  proof  of  debts  are  referred  to, 
and  in  argument  it  was  admitted  that  before  the  passing  of 
49  Geo.  III.  cap.  121,  the  proof  of  a debt  by  a creditor 
under  a commission  was  no  election  by  the  creditor  to  take 
the  benefit  of  the  commission,  so  as  to  relinquish  his  action. 
Coleridge,  J.,  stayed  proceedings  on  a sci.fa.  to  revive  the 
judgment  for  costs  in  a suit,  which  the  commissioner  of 
bankrupts  would  not  allow  to  plaintiff  when  proving  his  debt 
under  the  commission. 

The  defendant’s  case,  onreason  and  authority,  seems  quite 
clear  from  doubt, except  on  the  simple  point  that  he  instituted 
the  proceedings  in  insolvency  when  he  was  pursuing  his 
remedy  against  the  estate  of  Parsons  under  his  fi.  fa.  and 
judgment  at  law.  It  is  not  denied  that,  as  the  law  stands, he 
was  at  liberty  to  take  the  proceedings  in  insolvency,  and,  as 
the  law  stood  in  England  before  Sir  Samuel  Romilly’s  clause, 
he  might  have  even  proved  his  debt  under  a commission  of 
bankruptcy,  without  foregoing  his  right  to  continue  his  pro- 
ceedings at  law.  It  is  said  that  a petitioning  creditor  could  not 
elect  whether  to  proceed  at  law  or  under  the  commission.  I 
think, however, the  reason  for  thatrule,  as  already  mentioned, 
was  that  the  rights  of  others  might  be  affected,  and  if  the 
petitioning  creditor’s  debt  was  withdrawn  by  proceeding  at 
law  the  whole  commission  failed.  Such  being  the  obvious 
reason  of  the  rule,  when  the  reason  ceases  so  does  tke  rule. 
There  is  no  provision  in  our  statute  declaring  that  proceedings 
in  insolvency  shall  deprive  a party  of  his  legal  remedies,  and 
I fail  to  see  any  ground  on  which,  in  the  present  state  of  the 
proceedings,  the  defendant  has  been  deprived  of  the  priority 
to  which,  it  must  be  admitted,  he  was  legally  entitled. 

His  judgment  still  stands : it  has  never  been  satisfied.  His 
execution  was  levied  on  the  goods  before  the  attachment  in 
insolvency  was  placed  in  the  sheriff’s  hands,  and  had  been  in 
the  sheriffs  hands  for  some  time  before  those  proceedings 
were  taken.  That  execution  had  never  been  paid  or  satisfied, 
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and,  as  a legal  proposition,  I see  no  reason  why  it  is  not  to 
be  considered  as  in  force.  No  application  has  ever  been 
made  to  the  court  to  stay  proceedings  under  it,  nor  has  any 
application  been  made  to  set  aside  the  insolvency  proceed- 
ings, because  of  the  attempt  to  enforce  the  execution.  I do 
not  see  my  way  clear,  upon  any  settled  legal  principle,  to 
declare  in  this  state  of  things  in  this  action  that  Torrance 
has  not  a right  to  maintain  his  priority. 

I do  not  see  how  the  principle  of  estoppel  can  apply.  It 
cannot  be  said  that  any  creditor  of  Parsons  has  been  induced 
voluntarily  to  change  his  position,  in  consequence  of  any- 
thing that  Torrance  has  done,  so  as  to  create  a sort  of  an 
estoppel,  lest  such  creditor  might  be  prejudiced  in  conse- 
quence of  the  change  of  position  induced  by  the  act  of  the 
defendant. 

It  does  certainly  seem,  to  a certain  extent,  inconsistent 
that  Torrance  should  be  allowed  to  put  the  estate  into  insol- 
vency, when  it  would  be  administered  so  that  the  creditors 
would  share  ratably,  and  then  be  allowed  to  claim  that  he  is 
at  law  entitled  to  a priority  over  the  other  creditors,  and 
therefore  as  to  him  the  estate  would  not  be  administered 
ratably.  But  what  principle  of  law  is  there  which  prevents 
his  asserting  his  priority  if  he  really  has  it,  and  how  can 
the  same  now  be  enforced  here  on  this  issue  ? I see  none 
that  can  properly  apply  here. 

On  the  whole,  I think  the  defendant  entitled  to  succeed 
on  all  the  grounds  raised. 

J.  Wilson,  J, — Up  to  the  point  as  to  whether  the  defend- 
ant is  bound  by  his  proceedings  in  insolvency,  or  may  stand 
on  his  rights  as  an  execution  creditor,  we  do  not  differ  in 
opinion. 

The  law  seems  settled,  under  the  English  Bankruptcy 
Acts,  that  if  a creditor  had  proceeded  at  law,  and  then 
proved  his  debt  in  bankruptcy,  he  was  held  to  have  made 
his  election,  and  could  not  then  have  gone  on  at  law. 

A petitioning  creditor,  when  he  instituted  bankruptcy  pro- 
ceedings, was  held  to  have  elected  and  was  precluded  from 
going  on  at  law,  because  the  rights  of  others  would  have 
been  affected  by  his  abandoning  his  petition. 
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But,  here,  the  defendant,  by  abandoning  his  insolvency 
proceedings,  does  not  affect  the  rights  of  others,  so  far  as 
these  proceedings  are  concerned ; for  after  five  days  they 
stand,  whether  the  party  who  instituted  them  goes  on  or 
not.  The  defendant,  it  appears  to  me,  stood  here  as  any 
other  creditor  who  had  not  made  his  election.  He  might 
have  proceeded  at  law  or  claimed  in  insolvency,  but  he  has 
elected  to  proceed  at  law. 

The  object  of  the  legislature  was  to  have  an  insolvent’s 
estate  distributed  ratably ; but,  unless  this  defendant  comes 
within  the  provisions  of  the  “ Act  respecting  Insolvency,” 
he  has  a right  to  enforce  his  execution  at  law. 

I concur,  therefore,  with  the  learned  Chief  Justice  in  the 
opinion,  that  this  defendant  has  not  precluded  himself  from 
enforcing  his  execution  by  his  proceedings  in  insolvency. 

A.  Wilson,  J. — I am  not  able  to  say  that  the  deed  of 
assignment  to  Thorne,  which  has  been  made  the  basis  for 
the  insolvency  proceedings,  was  void  or  fraudulent  against 
creditors.  The  insolvency  act  no  doubt  enabled  it  to  be 
avoided ; but  unless  in  this  respect  and  to  this  extent  there 
js  nothing  else  in  my  opinion  which  impeached  it. 

The  excessive  subscription  of  Thorne  was  explained  and 
found  by  the  jury  not  fraudulent. 

But  whether  it  might  have  been  held  fraudulent  or  not  I 
do  not  think  of  particular  moment  now,  for  it  was  not  at- 
tacked at  any  time  on  that  ground. 

The  difficulty  I am  impressed  with  is  whether  Torrance, 
assuming  to  act  for  himself  and  the  general  benefit  of  credi- 
tors, and  transferring  into  the  Insolvent  Court  the  whole 
estate  of  the  debtors  for  liquidation  and  a ratable  distribu- 
tion there,  is  at  liberty  when  he  has  forced  the  estate  and  the 
general  creditors  into  that  court  to  withdraw  from  the  pro- 
ceedings he  has  commenced  and  the  jurisdiction  he  has 
appealed  to,  and  to  set  up  his  execution,  by  virtue  of  which 
he  was  a suitor  in  insolvency,  for  the  purpose  of  opposingthQ 
proceedings  he  had  originated  and  securing  a special  pre- 
cedence to  himself ; whether  it  was  allowable  to  him  to  make 
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use  of  the  powers  of  any  court  to  defeat  the  assignment 
which  had  precedence  to  his  execution ; and,  when  he  had 
done  that,  fall  back  on  his  execution  and  claim  in  opposi- 
tion to  his  own  proceedings. 

It  is  said  in  1 Ed.  Bankruptcy  Law,  111,  that  the  power 
of  the  court  to  compel  a creditor,  who  had  proceeded  at  law 
and  who  offered  to  prove  his  debt  in  bankruptcy,  to  elect 
whether  he  would  sue  or  prove,  did  exist  to  some  extent 
before  Sir  Samuel  Romilly’s  clause  (sec.  14  of  49  Geo.  III. 
cap.  121) ; but  the  equitable  jurisdiction  was  found  inade- 
quate to  effect  complete  justice. 

In  Ex  parte  Wilson  (1  Atk.  153,  A.  D.  1743)  the  Clerk  of 
the  Commissioners  in  Bankruptcy,  in  the  petitioning  cre- 
ditor’s name,  arrested  the  debtor  at  law.  An  application 
was  made  to  the  Lord  Chancellor  to  discharge  the  debtor. 
The  Lord  Chancellor  said  : “ This  court  will  not  suffer  a 

petitioning  creditor  to  arrest  a bankrupt, and  for  this  reason 
because  that  a commission  of  bankruptcy  is  considered  both 
as  an  action  and  an  execution  in  the  first  instance  ; and  after 
the  petitioning  creditor  has  laid  hold  of  all  the  bankrupt’s 
effects,  it  would  be  a great  absurdity  for  the  same  person  to 
be  permitted  to  arrest  him  likewise.” 

In  Cohen  v.  Cunningham  (8  T.  K.  123,  A.  D.  1799),  a 
judgment  creditor,  who  had  taken  the  bankrupt  in  execution, 
was  held  not  competent  to  be  a petitioning  creditor  against 
the  debtor,  though  he  could  prove  his  debt,  if  the. debtor 
were  made  bankrupt  on  the  petition  of  another  creditor. 

Counsel  said:  “It  maybe  admitted  that  if  any  other 
creditor  sue  out  a commission  after  a judgment  creditor  has 
taken  the  debtor  in  execution,  such  judgment  creditor  has, 
by  the  practice  of  the  Court  of  Chancery , an  election  either 
to  sustain  his  execution  or  to  come  in  under  the  commission- 
but  that  is  founded  upon  this  consideration,  that  as  the  com- 
mission sweeps  away  the  whole  of  the  debtor’s  property,  it 
would  be  hard  upon  a judgment  creditor  to  have  the  fruits 
of  his  judment  withdrawn  from  him  without  any  default  or 
act  of  his  own.  But  that  differs  from  the  present  case, 
where  the  creditor  attempts  by  his  own  act  to  change  the 
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nature  of  his  execution,  and  after  having  taken  the  person 
of  his  debtor,  wishes  to  get  his  property  also.” 

Lord  Kenyon,  C.  J.,  said:  “Even  upon  principle  it  seems 
to  me  to  be  an  anomalous  case,  that  a creditor,  who  has 
made  his  election  to  proceed  against  the  body  of  his  debtor, 
should  afterwards  be  able  by  his  own  act  to  change  the 
nature  of  his  execution  and  pursue  his  debtor’s  property : 
it  is  certainly  contrary  to  the  general  rule  of  law.” 

Oliver  v.  Ames  (8  T.  K.  864,  A.  D.  1799). — Lord  Kenyon, 
C.  J.,  said:  “It  was  a settled  rule  not  to  permit  a petition- 
ing creditor  to  sue  the  bankrupt  at  law ; but  in  other  cases 
the  Court  of  Chancery  would  allow  the  creditors  a reason- 
able time  to  make  their  election  after  they  had  proceeded 
under  the  commission.” 

The  reason  why  the  petitioning  creditor  was  held  to  have 
made  his  election  and  to  have  incapacitated  himself  from 
proceeding  at  law  was,  that  his  being  allowed  to  sue  at  law 
would  have  been  a virtual  superseding  of  the  commission* 
as  its  maintenance  depended  entirely  upon  the  validity  and 
sufficiency  of  his  debt,  and  of  his  being  a proper  petition- 
ing creditor  : Ex  parte  Crimsoz  (1  Bro.  C.  C.  270);  Ex  parte 
Proivse  (1  Gly.  & Jam.  92);  Ex  parte  Lewes  (1  Atk.  154); 
Ex  parte  Ward  (1  Atk.  153.) 

This  was  remedied  in  England  by  the  6 Geo.  IY.  c.  16,  s. 
18,  and  subsequent  statutes:  Arch.  Bankrupt  Law,  11th 
ed.,  91;  and  any  other  debt  sufficient  for  the  purpose  was 
and  is  permitted  to  be  substituted  for  it. 

In  this  Province  the  validity  of  the  proceedings  in  insol- 
vency does  not,  perhaps,  under  our  statute,  depend  upon  the 
validity  of  the  petitioning  or  applying  creditor’s  debt.  It  is 
true  it  must  be  for  a certain  amount,  and  his  proceedings  must 
be  supported  by  the  oaths  of  two  credible  persons;  but  the 
judge  may  proceed  on  the  application  of  any  intervening 
creditor,  as  well  as  the  applicant  or  plaintiff,  as  he  is  called 
(s.  3,  sub-sec.  13),  and  this  would  probably  be  sufficient  to 
support  the  proceedings,  even  if  the  applicant’s  debt  were 
not  a proper  one  to  maintain  them.  At  any  rate,  if  the 
debtor  allowed  the  five  days  to  expire  without  applying  to 
quash  the  proceedings,  it  is  very  likely  they  could  not  be  dis- 
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puted  after  that  time : Ex  parte  Hall,  Mont.  & Ayr.  450)  ; 
Ex  parte  Rogers  (4  Dea.  & C.  628) ; Ryan  v.  Southwell 
(6  B.  & C.  39). 

However  that  may  be,  it  is  not,  I think,  conclusive  of  the 
right  to  impeach  the  course  which  the  defendant  has  pursued. 

It  is  said  in  Eden’s  Bankrupt  Law  (1  vol.  49),  “A  peti- 
tioning creditor  is  pledged  to  the  validity  of  the  commission, 
and  to  every  act  that  is  requisite  to  its  support : he  must 
furnish  the  assignees  with  all  necessary  evidence,  and  has 
been  required  to  produce  upon  a trial  a bill  of  exchange  on 
which  a commission  issued  : Ex  parte  Jackson  (2  Rose.  188); 
Ex  parte  Glossop  (2  Rose.  386);  Ex  parte  Graves  (1  Gr.  & J. 
86.) 

It  is,  also,  well  settled  that  “a  creditor  who  has  concurred 
in  a deed  of  composition,  which  is  an  act  of  bankruptcy, can- 
not afterwards  become  a petitioning  creditor  and  treat  the 
composition  as  an  act  of  bankruptcy  : Tappenden  v.  Burgess 
(4  East.  230).  See  also  Tope  v.  Hockin  (7  B.  & C.  101) ; 
but  a creditor,  who  joins  in  a composition,  not  knowing  of  a 
prior  act  of  bankruptcy,  may  become  a petitioning  creditor ; 
Doe  Pitcher  v.  Anderson  (1  Stat.  262,  S.  C.,  5 M.  & 8, 
161);  Mann  v.  Shepherd  (5  T.  R.  79.) 

The  reason  is,  that  the  petitioning  creditor,  who,  knowing 
the  effect  and  purpose  of  the  composition,  yet  becomes  a party 
to  it,  is  estopped  from  petitioning  against  the  validity  or  pro- 
priety of  his  own  deed. 

In  this  case, Torrance, describing  himself  as  the  plaintiff  in 
the  insolvency  proceedings  as  a creditor  upon  his  execution, 
made  oath  that  the  debtors  owed  him  the  amount  of  the  exe- 
cution, and  that  they  were  insolvents  within  the  meaning  of 
the  Act  of  1864,  and  had  rendered  themselves  liable  to  have 
their  estate  placed  in  compulsory  liquidation  under  the 
statute,  and  upon  this  affidavit  he  had  the  debtors  declared 
insolvents, and  their  property  seized  by  the  sheriff  under  the 
attachment  which  he  procured  to  be  issued ; and  when  all 
this  has  been  done  he  says  now,  in  effect,  that  his  real  object 
was  not  to  have  the  estate  placed  in  compulsory  liquidation, 
but  to  get  rid  of  the  deed  of  assignment  made  for  the  benefit 
of  creditors,and  to  let  in  his  own  execution  as  the  first  charge 
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upon  the  goods,  and  then  to  leave  the  other  creditors  to  help 
themselves  as  they  best  could  under  the  insolvency  proceed- 
ings, which  he  had  originated  and  now  no  longer  required. 

It  appears  to  me  to  be  quite  unlike  a case  in  which,  by  no 
contrivance  of  his  own, a subsequent  claimant  gets  a prece- 
dence over  a prior  creditor,  as  in  the  cases  referred  to  by  the 
Chief  Justice,  and  as  in  Benhamv.  Keane  (7  Jur.  N.S.1096), 
but  to  be  a mere  scheme,  to  call  it  nothing  else,  which  through 
the  instrumentality  of  an  oath  and  of  judicial  proceedings  he 
has  set  up  to  prejudice  the  general  body  of  creditors,  and  to 
benefit  himself  at  their  expense. 

I cannot  think  it  was  allowable  to  him  to  do  so.  I do  not 
think  that  such  a proceeding,  a deceit  and  a sham  so  far  as 
he  was  truly  concerned,  can  be  sanctioned  in  law. 

He  must  stand  pledged  to  the  bona  fides  and  validity  of 
his  own  application,  and  he  cannot  be  allowed  thus  virtually 
to  defeat  it. 

I think  he  may,  in  a suit  at  law,  be  held  to  be  estopped  by 
his  conduct  and  proceedings  from  setting  up  his  execution  to 
defeat  the  title  of  the  plaintiff  which  rests  upon  the  defen- 
dant’s own  affidavit  and  upon  the  compulsory  liquidation 
which  he  has  originated. 

In  this  way  he  willlose  nothing  which  he  should  have  had ; 
and  all  the  creditors  will  benefit  equally  in  the  common  fund; 
and  a virtue  will  thus  be  given  to  the  liquidation,  which  it 
was  the  purpose  of  the  law  and  the  professed  object  of  the 
defendant  to  secure  to  all  who  are  concerned  in  it. 

I come  to  this  conclusion  with  considerable  doubt,  as  the 
learned  Chief  Justice  entertains  a very  strong  opinion  to  the 
contrary.  This,  too,  is  the  first  case,  of  any  consequence, 
in  which  I have  had  the  misfortune  to  differ  from  my  learned 
brothers, in  any  opinion  which  they  have  formed,  since  I have 
been  a member  of  this  court. 

Ride  absolute  to  enter  verdict  for 
■ defendant,  (a) 


(a)  Leave  has  been  granted  to  Appeal. 
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Bose  et  al.  y.  Brown. 

Insolvent  Act  of  1864 — Exccutiori — Attachment — Priority. 

On  30th  January,  1865,  W.  B.  executed  before  a Notary  Public  in  Lower 
Canada  to  the  plaintiff  Bose  an  instrument  which  purported  to  be  an 
assignment  under  the  Insolvent  Act  of  1864,  but  which  was  informal 
in  several  particulars,  of  all  his  estate  for  the  benefit  of  certain  credit- 
ors therein  named.  On  the  24th  of  February  following  defendant 
issued  an  execution  against  the  goods  of  W.  B.,  and  on  the  same  day 
placed  it  in  the  hands  of  the  sheriff.  On  the  10th  of  March  following 
the  other  plaintiffs  issued  an  attachment  under  the  Insolvent  Act 
against  W.  B.,  under  which  an  official  assignee  was  appointed  by  the 
judge  of  the  County  Court,  and  on  the  same  day  the  sheriff  seized  the 
goods  of  W.  B.,  after  the  issue  of  the  attachment,  but  under  the 
defendant’s  execution 

Held,  that  defendant’s  execution  was  entitled  to  prevail ; for  that  the  sub- 
sequent proceedings  in  insolvency  avoided  the  assignment  to  Bose,  and 
the  defendant’s  execution,  being  in  the  sheriff’s  hands  before  the  issu- 
ing of  the  attachment,  bound  the  goods  at  common  law  from  its  date, 
and  under  the  Statute  of  Frauds  from  its  delivery  to  the  sheriff. 

This  was  a feigned  issue,  to  try  whether  certain  goods 
and  chattels  seized  by  the  Sheriff  of  the  County  of  Carleton 
on  the  10th  day  of  March,  1865,  were  the  goods  and  chat- 
tels of  the  plaintiffs,  or  of  any  or  either  of  them,  at  the 
time  of  such  seizure,  as  against  the  now  defendant  Lydia 
Brown,  the  property  having  been  seized  by  the  Sheriff  as 
the  property  of  one  William  Brown,  against  whom  she  had 
recovered  a judgment  in  this  court  before  the  24th  of  Feb- 
ruary, 1865,  on  which  last  day  an  execution  was  issued  in 
her  favour  against  William  Brown,  under  which  the  sheriff 
was  commanded  to  make  of  the  said  Willaim  Brown’s  goods 
and  chattels  £529  11s.  8d.  damages  and  costs.  Under  this 
writ  the  sheriff  levied  on  the  goods  in  question,  on  the  10th 
of  March,  1865. 

The  cause  was  taken  down  to  trial  at  the  last  Fall  Assizes 
for  the  County  of  Carleton,  held  at  the  City  of  Ottawa, 
before  the  Hon.  Mr.  Justice  Hagarty.  The  judgment  roll 
in  the  case  of  Lydia  Brown  against  William  Brown  was 
put  in.  The  judgment  was  in  this  court,  was  recovered  on  a 
specially  endorsed  writ  to  which  the  defendant  did  not 
appear,  and  was  entered  on  the  16th  of  February,  1865,  for 
£529  9s.  8d.  On  this  judgment  a ft.  fa.  was  issued  to  the 
Sheriff  of  the  County  of  Carleton,  on  the  24th  February, 
1865,  and  was  placed  in  the  sheriff’s  hands  on  the  same  day, 
endorsed  to  levy  £525  4s.  4d.  for  debt,  and  £4  7s.  4d.  for 
costs,  with  interest  from  16th  of  February,  1865,  and 
£1  5s.  4d.  for  writ,  and  sheriff’s  fees. 
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On  the  80th  January,  1865,  William  Brown  went  before 
two  notaries  in  Montreal,  and  executed  an  instrument  as 
follows : 

“ On  this  day,  the  thirtieth  day  of  January,  A.D.  1865, 
before  us  the  undersigned  Notaries  Public,  duly  commis- 
sioned and  sworn  in  and  for  that  part  of  the  Province  of 
Canada  heretofore  constituting  the  Province  of  Lower 
Canada,  residing  in  the  city  of  Montreal,  in  the  said  Pro- 
vince, personally  came  and  appeared  William  Brown,  of 
the  city  of  Ottawa,  in  Upper  Canada,  trader,  of  the  first 
part,  and  James  Bose,  of  the  city  and  district  of  Montreal, 
merchant,  of  the  second  part,  which  said  parties  declared 
to  us  notaries  that,  under  the  provisions  of  the  Insolvent 
Act  of  1864,  the  said  party  of  the  first  part,  being  insolvent, 
has  voluntarily  assigned  and  does  hereby  voluntarily  assign 
to  the  said  party  of  the  second  part,  accepting  thereof  as 
assignee  under  the  said  act  and  for  the  purposes  therein 
provided,  all  his  estates  and  effects  real  and  personal  of  every 
nature  and  kind  whatsoever;  and  to  have  and  to  hold  to 
the  party  of  the  second  patt,  as  assignee,  for  the  purposes 
and  under  the  act  aforesaid ; and  a duplicate  of  the  list  of 
creditors,  exhibited  at  the  first  meeting  of  his  creditors  by 
the  said  party  of  the  first  part,  is  hereunto  annexed  ; and 
for  the  execution  hereof  the  said  parties  have  made  election 
of  domicile  at  their  ordinary  places  of  abode  above  men- 
tioned, where,  &c. 

“ Done  and  passed  at  the  said  city  of  Montreal,  in  the 
office  of  James  Stewart  Hunter,  one  of  said  notaries,  under 
the  number  two  thousand  nine  hundred  and  twenty-nine, 
and  signed  by  the  said  parties  heretowith  and  in  the  pre- 
sence of  us  said  notaries,  also  hereunto  subscribing  these 
presents,  having  been  first  duly  read. 

(Signed)  “ William  Browne. 

“ James  Rose. 

“ J.  S.  Hunter,  N.  P. 
(Signed)  “ E.  H.  Stuart,  N.  P. 

“ A true  copy  of  the  original  hereof  remaining  of  record 
in  my  office. 


(Signed) 


“ J.  S.  Hunter,  N.  P.” 
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The  assignment  was  filed  with  the  Clerk  of  the  County 
Court  of  the  County  of  Carleton,  on  Wednesday,  the  1st 
day  of  February,  A.D.  1865,  at  half-past  one  in  the  after- 
noon. The  list  of  liabilities,  verified  by  the  oath  of  Wm. 
Brown,  was  also  filed  with  the  assignment  with  the  Clerk 
of  the  County  Court. 

Appended  to  the  assignment  was  a “ List  of  liabilities 
of  William  Brown  & Co.,  Ottawa.” 

“Montreal:  Morland,  Watson  & Co.  (Note). ...$2,978  77 
England:  Lydia  Brown  (Note  & Interest) ....  2,096  67 
Montreal : Francis  Fraser  (Note  & Account)...  984  79 

Montreal : Thomas  Peck  & Co.  (Notes) 885  47.” 

Some  twenty  other  creditors  were  also  named  in  the  list, 
residing  in  Montreal,  Ottawa,  New  York,  Boston  and  other 
places,  shewing  liabilities,  on  the  part  of  “ Brown  & Co.,” 
to  the  extent  of  $12,858  14. 

On  the  back  of  this  was  an  affidavit  entitled : 


“Province  of  Canada 
District  of  Montreal . 


Insolvent  Act,  1864. — I,  William 
Brown,  the  within-named  insolvent, 
duly  affirm,  dispose  and  say : 


“ 1st.  That  to  the  best  of  my  knowledge  and  belief,  and 
according  to  my  books,  the  within  schedule  contains  a true 
and  correct  list  of  my  liabilities  according  to  its  purport, 
and  that  each  of  such  liabilities  is  correctly  classified  therein. 

“ 2nd.  That  all  the  within-mentioned  liabilities  are 
honestly  due  by  me,  and  that  none  of  them  were  created 
or  have  been  increased  with  the  intention  of  giving  to  the 
creditors  thereof  any  advantage  either  in  voting  at  meetings 
of  creditors  or  in  ranking  on  my  estate,  and  I have  signed. 

(Signed)  “William  Brown. 

“ Affirmed  before  me  at  Montreal, 


this  thirtieth  day  of  January, 
one  thousand  eight  hundred 
and  sixty-five. 

(Signed)  “ J.  S.  Hunter, 


“ A Com.  for  taking  affidavits 

before  Superior  Court  L.  C.” 
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On  the  10th  of  March,  1865,  an  attachment  issued  under 
the  Insolvent  Act  against  William  Brown,  at  the  instance 
of  Thomas  Peck  and  James  Burney,  trading  at  Montreal 
under  the  firm  of  Thomas  Peck  and  Co.,  and  the  ground 
upon  which  the  attachment  issued  was  that  he  had  made 
the  assignment,  on  the  30th  January,  otherwise  than  in  the 
manner  prescribed  by  the  Insolvent  Act,  and  which  under 
the  statute  was  an  act  of  Bankruptcy. 

Under  these  proceedings  on  the  28th  of  April,  1865,  the 
Judge  of  the  County  Court  of  the  County  of  Carleton 
appointed  Francis  Clemow  of  the  City  of  Ottawa,  Esq., 
official  assignee  to  the  estate  of  the  said  insolvent. 

The  record  in  the  interpleader  proceedings  was  entitled  the 
18th  May,  1865. 

A clerk  of  the  plaintiff  Kose  proved  that  he  came  up 
from  Montreal,  by  direction  of  Rose,  with  the  assignment, 
and  took  possession  of  the  goods  of  Brown  on  the  31st  of 
January,  and  remained  in  and  held  possession  for  Rose 
until  the  sheriff  seized  on  the  10th  March. 

The  assignment  was  duly  advertised  in  the  Gazette  and  a 
local  paper. 

Whilst  he  remained  in  possession  of  the  goods  Brown 
continued  to  live  in  the  upper  store.  He  (the  witness)  kept 
the  house  keys,  and  Brown  paid  some  wages  at  his  request. 
Brown  did  not  pretend  to  have  possession  after  the  witness 
Waters  came  there. 

It  was  admitted  that  there  was  no  meeting  of  creditors 
called  to  receive  William  Brown’s  statement  or  appoint  an 
assignee,  and  that  there  was  no  meeting  called. 

The  seizure  of  the  goods  by  the  sheriff  was  made  on  the 
10th  of  March,  after  the  attachment  in  favour  of  Peck  and 
Burney  was  issued,  but  the  seizure  was  under  the  Ji.  ja. 
The  order  for  the  attachment  was  granted  on  the  9th  of 
March.  Mr.  Clemow,  the  official  assignee,  was  appointed 
on  the  28th  April,  Mr.  Rose,  the  assignee  under  the  instru- 
ment executed  in  Lower  Canada,  objecting  thereto.  The 
assignment  made  in  Montreal  was  admitted  to  be  the 
ground  on  which  the  subsequent  attachment  issued. 

At  the  end  of  the  plaintiff’s  case  it  was  objected,  on 
behalf  of  the  defendant : That  the  assignment  to  Rose  was 
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inoperative  under  the  Insolvent  Act,  as  the  preliminary 
steps  required  to  be  taken  by  section  2,  sub-sec,  1,  had  not 
been  taken.  That  the  schedule  appended  was  not  in  statuta- 
ble form,  nor  was  it  sworn  to  by  the  insolvent.  That  the  list 
of  creditors  was  not  duly  appended,  and  no  authenticated 
copy  was  forthwith  deposited  with  the  County  Court  clerk. 
That  the  assignment  was  inoperative  at  common  law,  not 
being  by  deed,  and  was  void  for  want  of  consideration. 
That  if  good  at  common  law  it  was  void  under  Con.  Stats. 
U.  C.  ch.  26,  sec.  18,  as  giving  a preference  to  one  set  of 
creditors  over  another,  That  there  was  not  sufficient  de- 
livery or  change  of  possession.  That  it  was  bad  under  the 
Chattel  Mortgage  Act  for  want  of  registration,  and  as  not 
containing  a sufficient  description,  and  in  fact  as  not  con- 
taining any  description  of  the  goods.  That  there  was  no 
evidence  of  Peck  and  Burney  being  creditors.  That  Clemow’s 
appointment  as  assignee  divested  Rose  of  all  the  interest  he 
had  in  the  goods  under  the  assignment  to  him. 

It  was  finally  agreed  that  a verdict  should  be  rendered 
for  the  plaintiffs,  with  leave  to  defendant  to  move  to  enter 
a nonsuit  or  verdict  for  her,  if  the  court  should,  under  all 
the  evidence,  decide  for  her ; the  court  to  have  the  power 
to  strike  out  any  plaintiff’s  name. 

The  learned  judge  noted  that  the  only  thing  he  could 
leave  to  the  jury  was  the  question,  whether  there  was  then 
a continuous  change  of  possession  of  the  goods  by  Waters 
for  Ross,  which  the  defendant  at  the  close  of  the  case  did 
not  dispute. 

In  Michaelmas  Term  last  C.  S.  Patterson,  for  defendant, 
obtained  a rule  nisi  to  set  aside  the  verdict  and  enter  a 
nonsuit  or  verdict  for  the  defendant,  pursuant  to  leave  re- 
served, on  the  ground  that  the  plaintiff  Rose  was  not  shewn 
to  be  entitled  to  the  goods  in  question,  the  assignment  under 
which  he  claimed  not  being  operative  either  under  the  In- 
solvent Act  of  1864,  or  at  common  law,  and  being  void 
under  the  Insolvent  Debtors  Act,  Con,  Stat.  U.  C.  ch.  26 ; 
and  as  being  rather  a voluntary  or  preferential  assignment; 
and  not  being  such  an  assignment  by  deed  as  was  protected 
by  the  said  act ; being,  also,  void  under  Con.  Stats.  U.  C. 
ch.  45,  not  having  been  filed  in  accordance  with  the  act, and 
31  16  u.  c.  c.  p. 
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not  containing  any  sufficient  description  of  the  goods ; and 
the  title  of  the  said  Rose,  if  any  ever  accrued  under  the 
assignment,  having  been  superseded  by  the  proceedings 
under  the  attachment  of  Peck  & Burney,  and  no  title  what- 
ever in  the  plaintiffs  Peck  & Burney  having  been  shown. 

The  rule  was  enlarged  until  Hilary  Term  last,  when 
C.  Robinson , Q.  C.,  shewed  cause. — The  assignees  having 
taken  possession  of  the  property  assigned,  would  be  liable 
to  account  to  the  creditors  for  it,  and  that  would  be  a con- 
sideration to  ^support,  the  assignment;  Burrows  v.  Gates 
8 U.  C.  C.  P.  121.'  The  assignment  would  be  good  at  com- 
mon law,  if  a proper  consideration  could  be  imported  into 
it,  and  the  liabilities  of  the  assignee  would  be  some  con- 
sideration. 

The  meaning  and  intent  of  the  parties  is  sufficiently  cer- 
ain,  for  the  maxim,  “ Certum  est  quod  certum  reddi  potest  ” 
prevails  here.  The  Insolvent  Act,  therefore,  determines 
the  effect  of  the  conveyance,  so  that  it  will  not  be  void  for 
uncertainty. 

If  it  be  contended  the  assignment  is  void,  because  it 
would  give  a preference  to  servants,  clerks,  &c.,  under  the 
provisions  of  the  Insolvent  Act,  the  answer  is  that  it  is  not 
shewn  there  are  or  were  any  servants  to  whom  the  insolvent 
was  indebted.  The  Insolvent  Act  will  be  considered  as 
having  made  an  exception  in  the  former  act,  so  far  as  the 
limited  wages  to  servants,  &c.,  and  paying  them  in  full,  are 
concerned. 

Patterson , contra.  — The  attaching  creditors  have  no 
interest  in  the  goods.  They  are  not  assignees,  and  there- 
fore can  assert  no  property  in  the  goods. 

The  first  assignment  is  bad.  There  are  none  of  the  pre- 
iminary  proc  eedings  required  by  the  Insolvent  Act  taken, 
and  the  assignment  was  only  before  a notary  without  the 
concurrence  of  the  creditors,  and  no  assignee  was  named  by 
the  creditors.  Under  the  amended  act  of  1865,  the  assign- 
ment might  be  made  to  an  official  assignee,  but  no  such 
provision  was  made  in  the  act  of  1864.  The  assignment 
not  being  under  seal  would  at  common  law  be  void  for  want 
of  a consideration,  and  it  would  be  void  under  the  statute, 
because  it  prefers  clerks  and  servants. 
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The  first  assignment  becomes  void  under  the  Insolvency 
Act. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  of  Thorne  v.  Torrance , many  of  the  questions 
raised  here  having  been  discussed,  we  thought  it  better  to 
delay  giving  our  judgment  in  this  matter  that  both  cases 
might  be  disposed  of  at  the  same  time. 

The  opinion  we  have  expressed  in  that  case  disposes  of 
this.  Assuming  that  the  assignment  to  Rose  was  valid  for 
all  purposes,  except  as  being  made  for  the  benefit  of  his 
creditors  otherwise  than  in  the  manner  prescribed  by  the 
Insolvency  Act,  and  that  is  the  most  favorable  view  to 
take  of  it  for  him,  and  assuming  that  Peck  and  Burney  have 
all  the  interest  which  the  official  assignee  could  have,  and 
that  is  putting  it  most  favourably  for  them,  neverthe- 
less the  defendant’s  execution  is  entitled  to  prevail,  for  the 
subsequent  proceedings  in  insolvency  avoided  the  conveyance 
to  Rose,  and  the  defendant’s  execution,  being  in  the  sheriff’s 
hands  long  before  the  issuing  the  attachment  in  insol- 
vency, bound  the  goods  at  common  law  from  its  date,  and, 
under  the  Statute  of  Frauds,  from  its  delivery  to  the  sheriff ; 
so  that  the  defendant  is  entitled  to  our  judgment,  and  a 
nonsuit  will  be  entered  accordingly,  pursuant  to  leave 
reserved. 


Rule  absolute  to  enter  nonsuit . 
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Kitchin  y.  McIntyre  et  al. 

Motion  for  new  trial — Record  not  in  court— Practice. 

Under  Con.  Stats.  U.  C.  cap.  22,  sec.  228,  all  the  material  on  which  to 
move  for  a new  trial  must  he  ready  and  filed  before  the  expiration  of 
the  fourth  day  of  the  ensuing  term. 

Where,  therefore,  the  deputy  clerk  of  the  Crown  • had  been  in  due  time 
instructed  by  the  agents  of  defendant’s  attorney,  though  not  formally 
notified  under  the  statute,  to  forward  the  nisi  pnus  record  to  the  prin- 
cipal office  at  Toronto,  but  had  neglected  to  do  so  until  the  fifth  day  of 
term,  the  court  refused  a rule  nisi  for  a new  trial,  and  that,  too,  though 
the  judge  who  tried  the  cause,  entertained  a very  strong  opinion  against 
the  justice  of  the  verdict. 

This  was  an  action  tried  at  the  last  Spring  Assizes  at 
Chatham,  when  a verdict  was  rendered  in  favour  of  the 
plaintiff. 

On  the  fourth  day  of  this  term,  being  the  24th  May,  C. 
Robinson,  Q.C.,  on  behalf  of  the  defendant,  moved  for  a 
rule  nisi  to  set  aside  the  verdict  and  for  a new  trial,  on 
several  grounds  which  it  is  unnecessary  to  set  out. 

Upon  the  clerk  being  referred  to,  it  appeared  that  the  nisi 
prius  record  was  not  in  court,  not  having  been  sent  down  by 
the  deputy  clerk  of  the  Crown.  The  court,  therefore, 
directed  the  motion  paper  to  be  put  in  and  the  case  to  be 
mentioned  on  a subsequent  day.  The  learned  counsel 
accordingly,  on  the  26th  day  of  the  same  month,  appeared 
in  court  and  read  an  affidavit,  made  on  the  previous  day  by 
one  of  the  agents  of  defendant’s  attorneys,  stating  that  he 
had  given  instructions  to  the  deputy  clerk  of  the  Crown  to 
forward  the  record  in  question  to  Toronto,  but  that  that 
officer,  though  he  at  first  said  he  had,  afterwards  discovered 
he  had  not  done  so.  The  learned  counsel  also  stated  the 
plaintiff’s  attorney  had  informed  him  that  on  the  second  day 
of  term  the  deputy  clerk  mentioned  to  him  he  was  then 
about  to  forward  the  record  to  Toronto,  in  accordance  with 
a letter  which  he  held  in  his  hand  from  the  defendant’s 
attorneys  requiring  its  transmission.  The  court  directed  a 
statement  to  this  effect  to  be  handed  in,  which  was  done, 
with  the  addition  that  an  affidavit  had  been  written  for  from 
the  agent  of  defendants’  attorneys  explaining  clearly  on 
what  day  instructions  had  been  given  to  the  deputy  clerk, 
as  also  an  affidavit  from  the  latter  accounting  for  the  delay 
on  his  part. 
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On  the  29th  May  following  these  affidavits  were  filed ; the 
former,  stating  that  the  instructions  had  been  given  on  the 
second  day  of  term,  and  the  deputy’s  own  affidavit  confirm- 
ing this,  and  adding  that,  although  he  had  on  that  day,  as 
instructed  by  the  same  attorneys,  mailed  the  record  in 
another  suit  against  the  same  defendants,  he  had  overlook- 
ed the  record  in  this,  and  had  not  discovered  his  oversight 
until  the  25th  day  of  May  following,  when  he  immediately 
transmitted  it. 

Cur.  acl.  vidt. 

Richards,  C.  J.,  now  said: — 

On  again  looking  at  the  statute,  we  think  that  the  material 
on  which  to  move  should  all  be  ready  and  filed  before  the 
expiration  of  the  fourth  day  of  term,  and  that  not  being  so 
we  regret  we  cannot  grant  the  rule. 

Rule  refused. 


Morton  v.  Lewis. 

Unskilful  survey  of  lands — 12  Vic.  chap.  35 — Con.  Stats.,  U.  C.,  ch.  93 — 
Improvements. 

Campbell  v.  Ferguson,  4 C.  P.  414,  and  Hutton  v.  Trotter,  16  C.  P.  367,  fol- 
lowed as  to  unskilful  surveys  of  lands,  under  12  Vic.,  chap.  35,  and  Con. 
Stats.  U.  C.,  ch.  93. 

A well  and  a rail  fence  held  evidence  to  go  to  a jury  of  improvements 
under  the  above  Acts. 

Ejectment  to  recover  a piece  of  land  described  as  follows, 
that  is  to  say,  ‘'commencing  on  the  line  below  the  east  and 
west  halves  of  lot  No.  26,  in  the  third  concession  of  East 
Gwillimbury,  at  a distance  of  16  links  southerly  from  the 
northerly  boundary  of  the  said  lot ; then  easterly  along  the 
present  fence,  50  chains  more  or  less  to  the  easterly  boun- 
dary of  the  said  half  lot;  then  northerly,  along  the  easterly 
boundary  of  the  said  half  lot,  20  links  more  or  less  to  the 
north-easterly  angle  of  the  said  easterly  half  lot  No.  26  ; 
thence  westerly,  along  the  northerly  boundary  of  the  said 
half  lot,  50  chains  more  or  less  to  the  north-west  angle  of 
the  said  half  lot;  then  southerly,  16  links  to  the  place  of 
beginning,  containing  about  one  acre  of  land. 
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On  the  11th  December,  1865,  the  defendant  appeared  by 
James  Paterson  and  defended  for  the  whole  of  the  land 
therein  mentioned.  The  defendant’s  attorney,  by  a notice 
dated  on  the  same  day,  stated  that  the  defendant  claimed 
seventy  dollars  as  the  value  of  improvements  made  upon 
the  land  and  premises  in  the  writ  mentioned,  previous  to 
the  running  of  the  line  between  the  land  of  claimant  and 
defendant,  by  the  surveyor  employed  by  claimant,  and  on 
payment  of  such  amount  the  defendant  would  surrender 
the  possession  of  the  said  land  and  premises  to  the  plain- 
tiff, and  that  the  defendant  did  not  intend  at  the  trial  to 
contest  the  title  of  the  claimant  to  the  said  land. 

The  cause  was  taken  down  and  the  damages  assessed  at 
the  winter  assizes  for  the  United  Counties  of  York  and 
Peel,  held  in  the  month  of  January  last,  when  the  jury 
found  the  value  of  the  land  to  be  thirty  dollars,  and  defend- 
ant’s improvements  seventy  dollars  and  fifty  cents. 

It  was  proved  on  the  trial  that  there  was  an  old  line,  be- 
tween the  portions  of  the  lot  occupied  by  the  plaintiff  and 
the  defendant,  called  Gooseman’s  line ; that  a line  run  re- 
cently, in  September  last,  varied  from  what  was  called 
Gooseman’s  line,  in  some  places  26  links,  but  on  the  average 
about  16  links,  the  whole  difference  as  to  the  land  in  dis- 
pute being  about  7 -8  of  an  acre.  The  line  known  as  Goose- 
man’s line,  seemed  to  have  been  well  marked  out  and  de- 
fined as  a line  run  by  a surveyor,  and  improvements  were 
made  on  both  sides  of  it  up  to  that  line.  Plaintiff  himself 
spoke  of  it  as  Gooseman’s  line,  and  said  he  was  satisfied 
with  it.  It  was  proved  by  a person  who  had  been  a chain- 
bearer  and  axe-man  under  him,  that  Gooseman  was  a Pro- 
vincial Land  Surveyor. 

There  was  evidence  that  there  was  a well,  some  plum- 
trees,  and  some  portion  of  the  fence,  which  belonged  to  the 
plaintiff,  included  in  that  portion  of  the  premises  claimed 
by  the  plaintiff.  It  did  not  clearly  appear  by  whom  the 
improvements  had  been  made,  but  the  inference  seemed 
rather  to  be  by  defendant’s  husband,  under  whom  she 
claimed. 

At  the  close  of  the  case  the  counsel  for  the  plaintiff 
objected  that  there  was  no  proof  of  a survey  of  any  line 
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between  the  parties  by  a government  surveyor,  or  by  any 
surveyor;  the  evidence  shewed  that  part  of  the  land  was  not 
cleared  or  improved  by  defendant, and  should  not  be  assessed 
or  entertained  by  the  jury,  and  should  not  have  been  de- 
fended for  by  defendant. 

The  learned  judge  asked  the  jury  whether  defendant  had 
made  improvements  on  lands  not  her  own  and  now  claimed 
by  plaintiff  in  consequence  of  an  unskilful  survey,  and  the 
value  of  such  improvements,  and  whether  defendant  con- 
tested the  claimant’s  action  for  any  other  purpose  than  to 
obtain  the  value  of  the  improvements  made  upon  the  land 
previous  to  the  alteration  and  establishment  of  the  lines 
according  to  law. 

He  also  asked  the  jury  to  assess  the  value  of  the  land  on 
which  the  improvements  had  been  made,  and,  at  the  sugges- 
tion of  the  plaintiff’s  counsel,  asked  them  to  say  if  the  de- 
fendant held,  or  refused  to  deliver,  possession  of  any  part 
of  the  land  claimed,  on  which  she  had  not  improved. 

Plaintiff’s  counsel  objected  that  the  rail  fences  should  not 
be  included  in  the  estimate  of  the  improvements. 

The  jury  found  $30  as  the  value  of  the  land,  $70.50  for 
the  improvements,  and  that  all  defended  for  was  improved 
by  the  defendant. 

In  Hilary  term  McMichael , for  plaintiff,  obtained  a rule 
nisi  for  leave  to  enter  judgment  on  the  verdict  rendered  for 
him  in  this  cause,  and  to  sue  out  a writ  of  hob.  fac.  poss. 
thereon,  and  to  tax  and  recover  his  costs  on  the  said  judg- 
ment, notwithstanding  the  assessment  made  by  the  jury  of 
the  value  of  the  improvements  made  by  the  defendant,  on 
the  ground  that  the  case  was  not  one  of  unskilful  survey 
under  the  statute,  and  was  not  one  in  which  defendant 
entered  into  possession  because  of  unskilful  survey;  or,  why 
a new  trial  should  not  be  granted,  on  the  ground  of  misdi- 
rection of  the  learned  judge,  who  tried  the  cause,  as  to  the 
measure  of  damages ; that  the  fences  used  as  a line  fence 
between  the  parties  and  the  well  mentioned  in  evidence 
should  not  have  been  taken  into  account  in  the  estimate  of 
damages  ; or  why,  as  to  the  well  spoken  of  in  evidence,  the 
plaintiff  should  not  be  exempted  from  paying  the  value  of 
it,  on  consenting  to  restrict  his  writ  of  habere  facias  posses- 
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sionem  so  as  to  leave  the  defendant  the  free  and  'undisturbed 
use  of  the  well. 

The  rule  was  enlarged  until  this  term  when  Robert  A. 
Harrison  shewed  cause. — The  case  comes  plainly  within  the 
Con.  Stats.  U.  C.  cap.  98  secs.  58  and  54.  It  was  clearly 
established  that  Gooseman  had  run  the  line,  up  to  which 
plaintiff’s  improvements  were  made,  long  before  the  passing 
of  the  statute  refered  to,  a,nd  the  reasonable  inference  is 
that  the  improvements  had  been  made  up  to  that  line  in 
consequence  of  the  unskilful  survey  made  by  Gooseman, 
who  was  shewn  to  have  been  a Provincial  land  surveyor, 
and  the  line  claimed  by  the  plaintiff  and  admitted  on  all 
hands  to  be  correct  was  established  after  the  passing  of  the 
Consolidated  Statutes.  The  case,  therefore,  comes  literally 
within  the  words  of  the  statute.  The  notice  of  defence,  &c., 
is  strictly  correct  and  regular. 

As  to  the  damages,  that  was  a question  for  the  jury. 
There  was  no  ground  to  complain  of  misdirection,  and  if 
they  found  too  much,  which  they  did  not,  the  amount  being 
within  twenty  pounds  no  new  trial  would  be  granted.  A 
fence  is  an  improvement  within  the  act.  As  to  the  making 
of  improvements  see  Imperial  Dictionary,  Improvement  Div. 
10.  He  also  referred  to  Doe  Gallagher  v.  McConnell , 6 0. 
S.  847,  851,  as -shewing  what  an  unskilful  survey  is. 

McMichael , contra. — The  sections  referred  to  the  Con- 
solidated Statutes  of  Upper  Canada  are  only  re-enactments 
of  59  Geo.  8 cap. 14,  sec.  12,  and  2 Vic. cap.  17.  Under  the 
former  act  the  correct  mode  of  ascertaining  side  lines  of 
townships  and  lots  were  pointed  oat,  and  the  object  of  the 
statute  was  to  indemnify  persons  for  improvements  made  on 
lands  when  the  lines  had  not  been  run  according  to  the 
mode  pointed  out  by  the  statute,  and  when  the  correct  line 
was  run  the  former  line  was  found  tc  he  erroneous  in  conse- 
quence of  the  “ unskilful  survey.”  The  defendants  were  in 
such  cases  to  obtain  the  benefit  of  the  statute.  Under  that 
act  the  unskilful  survey  must  have  been  made  before  1818, 
and  the  proper  survey  after  that  time. 

Since  the  passing  of  the  Consolidated  Statute  the  unskil- 
ful survey  must  be  shewn  to  be  before  1859,  and  to  have 
been  made  according  to  the  method  or  principle  which  was 
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erroneous,  and  not  a mere  wTant  of  skill  in  the  surveyor  in 
running  a line  correctly,  when  the  same  was  intended  to 
be  run  according  to  the  method  pointed  out  in  the  statutes 
of  1818  and  1859  respectively  : Doe  Short  v.  Brass,  8 U.C. 
Rs.  147  ; Doe  Moule  v.  Campbell,  lb.  19;  Doe  Hare  v. 
Potts,  5 U.  C.  Rs.  492  ; Trust  and  Loan  Co.  v.  Strong,  21 
U.  C.  Rs.  279. 

There  was  no  evidence  to  show  when  Gooseman’s  survey 
was  made,  or  that  the  new  survey  was  one  which,  by  the 
application  of  the  new  principle  of  survey  established  by  the 
act  of  1818,  corrected  the  old  one,  which  was  necessary  to 
bring  it  within  the  statute.  A portion  of  the  land  was  taken 
since  the  new  survey. 

The  improvements  allowed  for  by  the  jury  were  of  no 
value  to  the  plaintiff:  the  clearing  of  the  land  was  sufficiently 
compensated  for  by  the  use  of  it.  The  rails  were  not 
improvements  : all  that  was  necessary  was  to  remove  them 
on  to  the  true  line,  and  then  they  would  be  just  what  they 
were  before — the  line  fence. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is,  no  doubt,  great  force  in  Mr.  McMichael’s  argu- 
ment, that  in  inserting  the  12th  section  in  the  provincial 
statute  of  1818, providing  for  compensation  when  defendants 
had  made  improvements  on  land  not  their  own,  in  conse- 
quence of  erroneous  surveys  made  before  the  passing  of  that 
act,  the  legislature  only  meant  to  compensate  persons  who 
lost  their  improvements  in  consequence  of  the  change  in  the 
mode  of  survey  introduced  and  made  compulsory  by  that 
act.  The  language  of  the  U.  G.  Statute,  2 Yic.  chap.  17, 
pointing  out  the  mode  of  defendant’s  giving  notice,  &c., 
when  they  merely  defended  for  the  purpose  of  claiming 
such  damages,  gives  force  to  this  argument.  The  recital 
speaks  of  improvements  in  consequence  of. unskilful  surveys 
previous  to  the  lines  of  any  township  or  lot  being  established 
under  that  act.  The  first  section  then  enacts,  that  in  all  cases 
where  a jury  shall  assess  damages  for  the  defendant,  as  is 
provided  in  the  former  act,  and  when  it  shall  satisfactorily 
appear  that  defendant  only  contests  plaintiff’s  action  for  the 
purpose  of  obtaining  “ the  value  of  the  improvements  made 
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upon  the  land  previous  to  the  alteration  and  establishment 
of  the  lines  in  the  manner  pointed  out  in  the  aforesaid  act,” 
it  shall  be  lawful  for  the  judge  to  certify  the  facts,  and  the 
defendants  shall  be  entitled  to  costs  ; the  language  seeming 
to  refer  to  lines  run  before  the  passing  of  the  act  and  then 
being  altered  and  established  under  this  act ; the  argument 
urged  being  that  if  the  erroneous  line  had  been  run  after  the 
act  of  1818  was  passed,  it  would  not  be  altered  and  estab- 
lished by  that  act,  but  merely  correctly  run  under  it. 

I am  not  aware  that  any  express  decision  has  been  had 
under  the  statute  to  sustain  Mr.  McMichael’s  view.  The 
nearest  approach  to  such  a decision  is  the  case  referred  to,  of 
Doe  Hall  & Potts  (5  U.  C.  Q.  B.,  492),  where  the  late 
lamented  Chief  .Justice  of  Upper  Canada,  Sir  J.  B.  Robinson, 
in  giving  judgment,  shews  the  inclination  of  his  mind  was 
rather  to  concur  in  the  views  contended  for  on  behalf  of  the 
plaintiff.  The  judgment  of  the  court,  however,  did  not  pro- 
ceed upon  those  views,  but  on  the  express  ground  that  the 
surveyor  by  whom  the  erroneous  line  was  then  run  was  not 
a licensed  surveyor.  That  opinion  was  also  confirmed  by  the 
case  citbd  from  21  U.  C.  R.  279.  But  the  late  learned 
Chief  Justice  of  this  court,  Sir  J.  B,  Macaulay,  in  giving  the 
judgment  of  the  court  in  Campbell  v.  Ferguson  (4  U.  C. 
C.  P.  414),  said  that  he  did  not  concur  in  the  decision 
come  to  in  Doe  Hall  & Potts , and  stated  that,  as  in  the 
case  then  before  him,  a survey  had  been  made  before  the 
passage  of  the  Stat.  12  Vic.,  cap.  85,  and  the  survey  correct- 
ing the  error  having  been  made  since  the  passing  of  that  act, 
he  saw  no  reason  to  question  the  application  of  the  statute  to 
such  a case. 

Now,  here  then  was  evidence  to  go  to  the  jury  of  a survey 
by  Gooseman,  a licensed  surveyor,  before  the  passing  of  the 
statute  22  Vic.  cap.  93,  the  58rd  section  of  which  is  iden- 
tical with  the  49th  section  of  the  statute  12  Vic.,  cap.  35  ; 
and  it  was  proved  that  the  lines  were  correctly  established 
since  the  passing  of  the  consolidated  statute.  This  case, 
therefore,  is  brought  as  effectually  within  the  provision  of 
the  consolidated  statute  as  Campbell  v.  Ferguson  was 
brought  within  that  of  the  statute  of  12  Vic.,  cap.  35.  We 
must  in  that  view  hold  that  the  statute  applies  to  sustain 
the  views  contended  for  by  the  defendant. 
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The  section  in  the  Consolidated  Statute  reads  thus  : “ In 
case  an  action  of  ejectment  be  brought  in  Upper  Canada 
against  any  person  who,  after  any  line  or  limit  has  been 
established  according  to  this  act,  may  be  found  in  conse- 
quence of  unskilful  survey  (in  the  act  of  1818  it  read,  4 in 
consequence  of  unskilful  surveyors  ’)  to  have  improved  on 
land  not  his  own,  the  judge  of  Assize,  before  whom  such 
action  is  tried,  shall  direct  the  jury  to  assess  damages  for  the 
defendant  for  any  loss  he  may  sustain  in  consequence  of  any 
improvement  made  before  the  commencement  of  such 
action,  and  also  to  assess  the  value  of  the  land  to  be  recov- 
ered ; and  if  a verdict  be  found  for  the  claimant  no  writ  of 
possession  shall  issue  until  such  claimant  has  tendered  or 
paid  the  amount  of  such  damages,  or  has  offered  to  release 
the  said  land  to  the  defendant,  provided  the  said  defendant 
before  the  fourth  day  of  the  ensuing  term  pays  or  tenders 
to  the  claimant  the  value  of  the  land  so  assessed.” 

Taking  the  words  of  the  act  of  1818  literally,  they  would 
apply  more  to  surveyors,  who  had  made  an  error,  than  to  an 
error  caused,  not  by  the  act  of  the  surveyor,  but  by  the  change 
in  the  system  of  surveying.  If  such  had  been  the  object,  it 
would  not  have  been  difficult  to  have  put  it  so  as  to  apply  to 
persons  who  had  made  improvements  on  land  found  not  to 
be  their  own,  in  consequence  of  the  change  in  the  mode  of 
survey  required  by  that  act. 

If,  however,  the  object  was  only  to  correct  surveys  made 
before  1818,  there  was  no  necessity  of  continuing  the  section 
in  the  form  it  was  in  the  act  of  1858.  In  fact, as  it  is  there 
re-enacted,  it  would  seem  to  repel  the  idea  that  it  was  to  be 
so  limited.  It  would  have  been  very  easy  to  have  inserted 
words  to  make  it  read  thus  : “ In  case  of  ejectment  brought 
against  any  person,  who,  after  a line  or  limit  has  been 
established  according  to  this  act,  may  be  found,  in  conse- 
quence of  unskilful  survey  made  before  the  passing  of  the 
statute  o/1818,  to  have  improved  on  land  not  his  own,  &c.” 
The  insertion  of  the  words  in  italics  would  have  put  the 
matter  beyond  reasonable  doubt.  This  omission  and  re- 
enactment of  the  section  in  the  Consolidated  Statutes  afford 
an  argument  that  the  legislature  did  not  intend  to  limit 
the  slatute  to  surveys  made  before  1818  and  since  found  to 
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be  wrong,  in  consequence  of  a different  mode  of  survey 
being  adopted. 

If,  then,  the  statute  applies  to  surveys  made  erroneously 
since  1818,  we  must  suppose  they  were  made  or  intended  to 
be  made  in  the  manner  pointed  out  by  the  statute  ; for  that 
was  the  way  the  licensed  surveyors  after  that  time  were 
required  to  make  their  surveys.  If  they  made  an  error  in  the 
survey,  in  consequence  of  want  of  skill,  it  would  surely 
constitute  an  unskilful  survey,  which  brings  it  literally 
within  the  act. 

We  think  we  are  bound  by  the  decisiou  in  this  court  in 
the  case  cited  from  4 U.  C.  C.  P.  ( Campbell  v.  Ferguson ). 
We  have  recognized  that  case  in  Hutton  v.  Trotter  (16  U.  C. 
C.  P.  867),  and,  until  some  dissatisfaction  is  expressed  with 
those  decisions  by  some  court  or  judge  who  has  an  opportu- 
nity of  considering  them  in  connection  with  the  unchanged 
course  of  legislation  on  the  subject,  we  shall  continue  to  act 
on  the  views  there  laid  down. 

As  to  the  nature  of  the  improvements,  the  well  and  the 
fence,  and  their  value  ; they  were  matters  properly  for  the 
consideration  of  the  jury,  and  we  cannot  say,  on  looking  at 
the  evidence,  they  have  decided  wrong. 

There  was  evidence  to  go  to  the  jury  that  Gooseman  was 
a provincial  land  surveyor , and  that  the  line  as  to  which  the 
improvements  were  made  was  run  many  years  ago  ; and  the 
facts  proved  at  the  trial  altogether  warranted  the  jury,  we 
think,  in  coming  to  the  conclusion  that  he  intended  to  run 
the  line  properly  by  the  lights  which  he  then  had,  and  that 
the  improvements  were  made  in  consequence  of  his  erro- 
neous survey,  which  survey  has  been  found  to  be  erroneous 
under  the  method  pointed  out  in  the  consolidated  statute. 
The  difference  between  Gooseman’s  line  and  the  line  lately 
established  was  so  slight,  that  it  would  afford  some  evidence 
that  the  line  was  run  by  a surveyor,  independently  of  the 
admission  of  the  plaintiff  that  it  was  Gooseman’s  line, 
and  their  general  evidence  given  to  that  effect.  As  there 
was  not  any  one  present  when  Gooseman  ran  the  line,  it 
could  not  be  expected  that  proof  should  be  given  as  to  the 
mode  he  pursued  in  running  it,  and  in  that  way  to  shew 
that  it  was  an  unskilful  survey.  The  difference  in  the  two 
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lines,  the  last  one  being  admitted  by  both  parties  to  be  the 
true  established  line,  shews  that  Gooseman’s  survey  was 
erroneous,  which  is  of  itself  evidence  of  its  being  unskilful, 
the  last  one  being  admitted  to  be  skilful  and  correct. 

The  jury  found,  and  on  evidence  that  seemed  to  warrant 
the  finding,  that  the  improvements  were  made  in  conse- 
quence of  the  unskilful  survey. 

On  the  whole,  we  see  no  reason  at  present  for  disturbing 
the  finding  of  the  jury,  or  interfering  as  requested  by  the 
plaintiff. 

Rule  discharged , with  costs. 


Mason  v.  The  Agricultural  Mutual  Association  of 
Canada. 

Fire  insurance — Conditions  as  to  incumbrances — False  swearing. 

Tlie  property,  on  which  the  building  insured  was  erected,  had  been  con- 
veyed to  plaintiff  and  wife,  as  tenants  in  common,  by  R.  S.  and  wife, 
and  plaintiff  had  executed  a bond  for  the  support  of  the  said  R.  S.  and 
wife  during  their  lives.  The  application  for  insurance  stated  the  pro- 
perty to  be  unincumbered,  and  the  statement  of  claim  under  oath  after 
the  fire  alleged  that  the  plaintiff  was  absolute  owner  of  the  buildings  at 
the  time  of  the  fire  : 

Held,  that  there  was  no  hen  for  purchase  money,  and  no  incumbrance. 
Held,  also,  that  there  was  no  false  swearing  within  the  meaning  of  the 
condition  of  the  policy,  as  plaintiff  was  not  absolute  owner  of  the  whole 
estate. 

The  declaration  was  on  a policy  of  insurance  against  loss 
by  fire,  made  the  31st  of  August,  1865,  by  the  defendant, in 
the  sum  of  $1,900,  upon  the  following  property  of  plaintiff: 


On  dwelling  house  No.  1 $1,000 

On  dwelling  house  No.  2 600 

On  barn  No.  1 200 

On  barn  No.  2 50 

And  on  stable  No.  1 50 


situated  on  lot  No  15,  in  the  5th  con.  of  the  township  of 
Hope,  for  the  term  of  three  years.  Averment , that  the 
dwelling  house  No.  2,  the  barn  No.  2 and  the  stable  No.  1 
were  destroyed  by  fire. 

The  defendants  pleaded,  as  a second  plea,  that  one  of  the 
conditions  of  the  policy  was  as  follows : “Every  incumbrance 
affecting  the  property  at  the  time  of  the  assurance  being 
effected  must  be  mentioned  in  the  application,  and  any  such 
inbumbrance  taking  place  after  must  be  notified  to  the  secre- 
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tary  in  writing,  and  his  acknowledgment  of  the  same  obtain- 
ed, otherwise  this  policy  is  void.”  Averment , that  the 
plaintiff,  in  his  application  for  insurance,  represented  that 
the  premises  were  unincumbered,  whereas  the  same  were 
incumbered  with  the  life  support  of  one  Robert  Seney  and 
Ann  Seney,  his  wife,  which  said  incumbrance  was  created 
by  an  indenture  bearing  date  on  or  about  the  sixth  day  of 
October,  1862,  and  made  between  Robert  Seney  and  Ann, 
his  wife,  to  the  plaintiff  and  his  wife,  of  which  incumbrance 
the  defendants  had  no  notice. 

The  3rd  plea  was,  that  by  the  conditions  it  was  provided, 
that  “any  fraud,  or  attempt  at  fraud,  or  false  swearing,  on 
the  part  of  the  assured,  shall  cause  a forfeiture  of  all  claim 
under  this  policy;  and  that  the  plaintiff  made  a false  state- 
ment under  oath  of  the  loss  he  had  sustained  under  the 
policy;  and  that  the  statement  was  false  swearing  within 
the  meaning  of  the  condition  in  this,  that  the  plaintiff,  in 
the  statement,  swore  that  he  was  the  absolute  owner  of  the 
said  buildings  at  the  time  of  the  fire,  whereas  at  such  time 
the  plaintiff  was  not  the  absolute  owner  of  said  buildings ; 
and  that  the  plaintiff  was  thereby  guilty  of  fraud  and  false 
swearing  within  the  meaning  of  the  condition  in  the  state- 
ment he  so  made. 

On  these  pleas  issue  was  joined. 

The  cause  was  tried  at  the  last  Assizes  held  at  Cobourg, 
before  Mr.  Justice  Hagarty,  when  a verdict  was  rendered 
for  the  plaintiff  for  $606. 

The  2nd  and  3rd  pleas  were  expressly  proved,  and  leave 
was  reserved  to  enter  a nonsuit,  if  the  court  should  be  of 
opinion  that  the  defendants  were  entitled  to  succeed  upon 
either  plea. 

In  Easter  term  last,  C.  S.  Patterson  moved  and  obtained 
a rule  nisi  accordingly. 

II.  Cameron  shewed  cause. — The  alleged  incumbrance  is 
not  an  incumbrance  either  at  law  or  in  equity.  If  it  be  an 
equitable  incumbrance,  this  court  cannot  notice  it  or  give 
effect  to  it.  The  last  condition  pleaded  applies  to  inten- 
tional false  swearing,  and  not  to  mere  untrue  statements. 


MASON  V.  AGRICULTURAL  MUTUAL  ASSOC.  OF  CANADA.  495 

Patterson , contra. — It  is  not  denied  that  unpaid  purchase 
money  is  a lien  or  incumbrance  upon  the  property  sold.  If 
so,  the  support  of  Seney  and  his  wife,  which  is  provided  for 
in  the  conveyance  from  them  to  the  plaintiff  and  his  wife, 
and  which  is  expressly  stated  to  form  a material  portion  of 
the  consideration  for  the  conveyance,  must  also  be  a lien 
and  incumbrance,  and  should,  therefore,  have  been  men- 
tioned in  the  application:  Sims  v.  Marryat , 17  Q.  B.  281 ; 
Maberley  v.  Robins , 5 Taunt.  625;  Jeakesv.  White , 6 Exch. 
878;  Fluro  v.  Thornhill , 2 W.  Bl.  1078;  Hopkins  v.  Graze- 
brook,  6 B.  & C.  81 ; Cane  v.  Baldivin,  1 Starkie  65 ; Winter 
v.  Lord  Anson , 1 S.  & St.  484;  Mackreth  v.  Symmons , 1 
White  & Tudor’s  L.  C.  235,  notes;  Sugd.  V.  & P.  14th  ed. 
670  c.  19;  Pounsett  v.  Fuller,  17  C.  B.  678. 

The  false  swearing  was  sufficiently  shown  by  proving  its 
untruthfulness  while  the  facts  were  in  the  knowledge  of  the 
plaintiff : Anderson  v.  Fitzgerald,  17  Jur.  995  ; Cazenove  v. 
The  British  Eg.  Ins.  Co.,  5 Jur.,  N.  S.,  1305;  Pothillw. 
Walter , 3 B.  & Ad.  114  ; Evans  v.  Edmunds,  13  C.  B.  777 ; 
Harvey  v.  Wallace,  16  U.  C.  Q.  B.  508. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  following  is  a copy  of  so  much  of  the  deed  referred 
to  as  is  material  for  the  case.  After  some  recitals  it  is  said : 
“Whereas  the  said  parties  of  the  first  part  [Seney  and  wife], 
being  destitute  of  the  means  of  support,  have  become  in- 
debted to  the  said  Edward  Mason  in  the  sum  of  two  hun- 
dred dollars  for  cash  paid  to  and  for  them,  and  have  agreed 
to  sell  and  convey  to  him,  the  said  Edward  Mason,  the  said 
south  half  of  the  said  lot  number  fifteen,  in  consideration  of 
the  said  sum  of  two  hundred  dollars  so  due  and  owing  as 
aforesaid,  and  in  consideration  of  the  said  Edward  Mason 
becoming  bound  by  a bond,  bearing  even  the  date  herewith,  to 
support  and  maintain  the  said  parties  of  the  first  part,  and 
each  of  them,  during  the  remainder  of  their  natural  lives  ; 
and  whereas  the  said  Edward  Mason  hath  requested  the  said 
parties  of  the  first  part  to  convey  the  said  premises  to  the 
said  parties  of  the  second  part,  [Mason  and  wife],  in  manner 
hereinafter  expressed;  and  the  said  parties  of  the  first  part, 
for  the  considerations  aforesaid,  and  from  natural  love  and 


496 


EASTER  TERM,  29  VIC.  1866. 


affection  to  their  said  daughter,  the  said  Lina  Maria  Mason, 
have  agreed  so  to  do;  “ Now  this  indenture  witnesseth,  that 
in  pursuance  of  the  said  agreement,  and  for  the  considera- 
tions aforesaid,  they  the  said  parties  of  the  first  part  do, 
and  each  of  them  doth,  hereby  grant  unto  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  all  that  parcel, 
&c. : To  have  and  to  hold  unto  the  said  parties  of  the 
second  part,  their  heirs  and  assigns  for  ever. 

“ The  said  parties  of  the  first  part  hereby  release  unto 
the  said  parties  of  the  second  part  all  their  claims  on  the 
said  land.” 

Mason,  on  the  same  day  the  deed  was  executed,  gave  his 
bond  for  the  support  of  Seney  and  wife,  as  provided  for  in 
the  deed  of  conveyance. 

In  the  cases  cited  for  the  defendant,  as  to  the  recognition 
by  the  common  law  courts  of  the  law  which  is  administered 
in  the  courts  of  equity,  there  is  no  doubt  that  they  do  estab- 
lish such  a rule,  because  it  is  a branch  of  English  law,  of 
which  they  must  take  judicial  notice  when  it  comes  before 
them.  The  same  rule  we  followed  in  Koster  v.  Holden  (16 
U.  C.  C.  P.  881.) 

Some  of  the  other  cases  cited  refer  merely  to  the  amount 
of  damages  which  a vendee  is  entitled  to  recover  when  a 
vendor  fails  to  make  a good  title. 

The  other  cases  were  cited  for  the  purpose  of  shewing 
that  in  equity  the  maintenance  of  the  grantors  of  the  land 
could  be  held  to  have  been  a lien  upon  the  land,  and  so  the 
maintenance  was  an  incumbrance  within  the  conditions  of 
the  policy. 

The  case  of  Winter  v.  Lord  Anson,  (1  S.  & S.  484),  de- 
cided by  Sir  John  Leach,  Y.  C.,  affirmed  the  principle  that 
the  unpaid  purchase  money  is  a lien  upon  the  land ; but 
he  held  that  in  that  case  the  vendor,  having  taken  a bond 
for  the  purchase  money,  payable  in  a year  after  his  death, 
with  interest  in  the  meantime,  it  sufficiently  appeared  that 
he  had  contracted  to  part  with  his  estate  at  once,  in  con- 
sideration of  the  bond  he  had  taken ; and  that  the  estate 
should  not  be  held  not  to  have  passed  until  the  actual  pay- 
ment had  been  made  at  so  distant  a day. 
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In  appeal,  before  Lord  Lyndhurst,  C.,  (3  Bussell  488)  he 
decided  not  against  any  rule  or  principle  of  law  which  the 
V.  C.  had  laid  down,  but  against  the  application,  or  rather 
the  non- application  of  the  law  in  that  particular  case.  The 
Lord  Chancellor  said  : — 

“ The  circumstance  that  the  bond  was  not  payable  till  a 
twelvemonth  after  the  vendor’s  death  does  not  appear  to 
me  to  afford  such  clear  and  convincing  evidence  of  the  in- 
tention of  the  vendor  to  reply,  not  upon  the  security  of  the 
estate,  but  solely  upon  the  personal  credit  of  the  vendee,  as 
would  be  necessary  in  order  to  get  rid  of  the  lien.  It  would 
not  be  inconsistent  with  an  express  pledge,  and  I do  not  per- 
ceive why  it  is  at  variance  with  the  lien  resulting  from  the 
rules  of  a court  of  equity.” 

In  Parrot  v.  Siveetland  (3  M.  & K.  655)  Lords  Commis- 
sioners Shadwell  and  Bosanquet  held  that  a vendor,  in  lieu 
of  the  price  <£3,000,  having  agreed  to  accept  an  annuity  of 
£100  a year  for  the  joint  lives  of  her  intended  husband  and 
herself,  in  case  the  purchaser  should  so  long  live,  the  pur- 
chaser engaging  that  his  personal  representatives  should, 
within  three  months  after  his  decease,  in  certain  events,  pay 
a further  sum,  had  not  a lien  on  the  land  for  the  price.  He 
said : “We,  therefore,  decide,  in  conformity  with  the  prin. 
ciple  laid  down  by  Lord  Lyndhurst  in  Winter  v.  Lord 
Alison  [upon  the  special  circumstances  in  that  case,  his 
Lordship  came  to  an  opposite  conclusion  as  to  the  fact]  that 
the  objection  to  the  plaintiff’s  title  set  up  by  the  appellant, 
on  the  ground  of  lien,  cannot  be  supported : it  is  clear,  on 
the  face  of  the  instrument,  the  lady  has  got  everything 
which  she  bargained  for,  that  she  was,  in  fact,  paid  by  the 
receipt  of  the  bond,  and  that  the  lien  does  not  exist.” 

Clarke  v.  Doyle  (3  Sim.  499,  before  Shadwell,  Y.C.)  is 
to  the  same  effect,  though  decided  before  it  in  point  of  time. 

BucMand  v.  Sockivell  (13  Sim.  406,  before  the  same 
judge)  is  also  to  the  same  effect. 

In  Dixon  v.  Gayfere  (1  Jur.  N.  S.,  1080)  Sir  J.  Komilly, 
M.  B.)  held  that  an  agreement  that  the  price  of  land  should, 
in  a consideration  of  an  annuity  for  three  lives,  be  payable 
quarterly,  to  be  secured  by  bond,  shewed  an  intention  not 
to  charge  the  land. 

32. 


16,  u.  c.  c.  p. 
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In  appeal  (8  Jur.,  N.  S.  1157,  before  Lord  C.  Cranwortli) 
he  affirmed  the  decision.  He  said,  after  reviewing  all  of 
the  cases  upon  the  subject : — 

“ There  is  no  general  rule  deducible  from  these  cases: 
each  must  depend  upon  its  own  peculiar  circumstances.  I 
also  agree  with  him  in  thinking  there  is  no  lien  by  necessity 
in  the  simple  case  of  a sale  for  an  annuity  ; and  I think  the 
circumstances  of  this  case  exclude  the  notion  of  a lien ; and 
I come  to  this  conclusion  upon  a ground  to  which  the  M. 
E.  alluded,  the  impossibility  of  supposing  that  a person 
intended  to  purchase  an  estate  in  such  a mode  as  would 
make  it  absolutely  inalienable  for  three  lives.  Where  a ven- 
dor does  not  receive  the  whole  of  his  purchase  money  and 
the  residue  remains  a lien  upon  the  estate,  the  purchaser 
can  at  any  time  procure  the  release  of  the  property  from 
this  lien  by  paying  the  purchase  money,  &c.” 

The  whole  of  these  cases  are  in  effect  an  affirmance  of  the 
correct  application  of  the  rule  by  the  Vice-Chancellor,  in 
Winter  v.  Lord  Anson,  and  against  the  correctness  of  its 
application  by  the  Lord  Chancellor  in  3 Russ.  488  ; and,  if 
it  were  absolutely  necessary  to  decide  this  question  of  lien, 
we  should  probably  come  to  the  determination  that  there 
was  no  lien,  for  it  could  scarcely  have  been  the  understand- 
ing of  the  parties  that  the  property  should  remain  inalien- 
able during  either  of  the  two  lives  of  the  grantors,  there 
being  no  way  during  all  that  time  of  discharging  the  land 
by  satisfying  the  lien.  Speaking  for  myself  alone  on  this 
point,  I think  there  was  no  lien,  but  that  the  sale  was  made 
with  the  intention  of  the  estate  passing  absolutely,  and  that 
the  consideration  for  this  was  the  bond  itself  without  the 
security  of  the  land.  But  we  do  not  decide  this,  because  we 
are  of  opinion  the  rule  must  be  made  absolute  for  a nonsuit, 
on  the  exception  taken  to  the  affidavit  of  loss. 

That  objection  is,  that  the  plaintiff  has  sworn  he  was  at 
the  time  of  the  fire  the  absolut  owner  of  the  buildings, 
when  the  fact  was  he  was  not  alone  the  owner,  but  he  and 
his  wife  together  were  the  owners  ; and  this,  it  is  con- 
tended, was  false  swearing  within  the  conditions  of  the 
policy. 
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The  word  absolute  has,  perhaps,  no  definite  meaning  in 
law : it  may  be  used  as  opposed  to  a defeasible  or  to  a par- 
ticular estate,  or  to  an  interest  shared  with  another  or  others. 

The  statement,  that  the  plaintiff  was  owner,  would  imply, 
we  think,  that  he  was  sole  owner,  as  an  allegation  of  seising 
means  sole  seisin  : Gilbert  v.  Pro, her  (3  Salk.  629) ; 2 Wms. 
Saund.  (10,  note  14). 

Here  the  assertion  is  that  he  was  absolute  owner,  which 
means  sole  owner,  and,  perhaps,  something  more  than  a 
mere  owner. 

Now,  as  he  was  not  sole  owner,  but  a tenant  in  common 
with  his  wife  in  the  buildings,  he  must  be  held  to  have  for- 
feited his  claim  to  the  benefit  of  the  policy,  if  the  oath  that 
he  has  so  made  as  to  his  being  absolute  owner  was  “ false 

swearing.” 

In  Anderson  v.  Fitzgerald  it  was  held  to  be  of  no  conse- 
quence that  the  statement  made  was  not  material,  and  that 
if  it  were  false  that  would*  alone  avoid  tho  policy.  The 
ground  of  that  decision  was,  that  the  particular  statement 
was  made  a part  of  the  contract,  and  that  such  statement, 
being  a part  of  the  contract  and  being  untrue,  the  contract, 
under  the  provision  for  avoiding  it,  in  case  of  any  false 
statement,  was  defeated. 

In  this  case  it  was  determined,  that  the  expression  “ false 
statement”  did  not  mean  morally  false , or  untrue,  within 
the  knowledge  of  the  party,  but  merely  or  simply  untrue  ; 
and,  as  the  provision  in  the  policy  is  against  fraud  as  well  as 
false  swearing,  both  kinds  of  untruths  are  provided  for. 

The  case  in  5 Jur.  N.  S.  1309  is  to  the  same  effect  as 
Anderson  v.  Fitzgerald. 

The  other  cases  that  were  cited  on  this  branch  of  the 
argument  relate  to  fraudulent  representations,  and  do  not 
bear  directly  upon  the  issue. 

We  therefore  think  the  defendants  are  entitled  to  succeed 
upon  the  third  plea. 

The  rule  in  accordance  with  the  terms  agreed  upon  must 
be  made  absolute  for  entering  a nonsuit. 

Rule  absolute  to  enter  nonsuit . 


500 


Rowe  v.  Grand  Trunk  Railway  Co. 

Discovery  of  new  evidence — New  trial  refused — Surgeon  and  patient — Confi- 
dential relationship — Compensation  for  injuries — Evidence  of  inadeqaucy — 
New  trial. 

A new  trial  will  not  be  granted  on  the  ground  of  discovery  of  new  evi- 
dence, if  the  evidence  was  known  before,  though  not  before  it  was  too 
late  to  make  use  of  it  at  the  trial,  and  though  every  reasonable  effort 
was  made  to  produce  it  after  it ‘was  so  discovered. 

The  relationship  of  a medical  man . to  his  patient  is  one  of  trust  and 
confidence,  and  he  must  act  bona  Jide  in  advising  him,  or  any  settlement 
made  through  him,  in  consequence  of  advice  given  mala  fide,  will  be  set 
aside. 

It  is  the  duty  of  a party  setting  up  that  a settlement  of  a claim  for 
injuries  has  been  obtained  by  misrepresentation  to  establish  not  only 
that  the  settlement  has  been  so  obtained,  but,  also,  that  the  amount 
paid  is  inadequate  for  such  injuries;  and  where  there  was  an  entire  fail- 
ure of  evidence  on  this  latter  point  a new  trial  was  granted,  on  pay- 
ment of  costs. 

This  was  an  action  brought  to  recover  from  the  defendants 
compensation  for  injury  sustained  by  the  plaintiff,  as  a 
passenger  in  their  cars,  by  the  alleged  unskilfulness  of  their 
servants. 

The  defendants  pleaded  : 

1st.  Not  guilty. 

2nd.  The  payment  to  and  acceptance  by  the  plaintiff  of 
$50  before  action,  in  full  satisfaction  and  discharge  of  the 
causes  of  action. 

The  plaintiff  took  issue  on  the  1st  plea,  and  replied  to 
the  2nd  that  he  was  induced  to  accept  the  $50  by  the  fraud, 
imposition,  undue  influence  and  misrepresentation  of  the 
defendants  and  others  in  collusion  with  them ; and  that 
within  a reasonable  time  after  the  plaintiff  became  aware  of 
the  fraud,  &c.,  he  repudiated  the  alleged  accord  and  satis- 
faction, and  refused  to  have  or  retain  the  said  $50,  and  offered 
to  deliver  back  the  same  to  the  defendants. 

Upon  these  pleas  issue  was  joined. 

The  cause  was  tried  at  the  last  January  Assizes,  held 
before  Morrison,  J.,  for  the  . counties  of  York  and  Peel. 

There  was  a good  deal  of  evidence  on  both  sides,  and  the 
learned  judge  charged  the  jury  in  a manner  not  objected  to 
by  the  defendants’  counsel. 

The  jury  found  a verdict  for  the  plaintiff  for  $300  damages. 
In  Hilary  term  last  M.  C.  Cameron , Q.C.,  for  the  defend- 
ants, moved  for  and  obtained  a rule  nisi  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
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aside  and  a new  trial  had,  the  verdict  being  contrary  to  law 
and  evidence ; and  because  of  the  discovery  of  fresh  evi- 
dence ; and  on  grounds  disclosed  in  affidavits  filed. 

The  fresh  evidence  was  that  Dr.  Morden,  who  attended 
the  plaintiff  before  the  accident,  could  prove  that  the  plain- 
tiff suffered  from  attacks  of  apoplexy,  causing  dizziness  in 
the  head  and  similar  to  those  mentioned  by  Dr.  Lizars  in 
his  evidence  at  the  trial.  The  rule  then  proceeded,  in  rather 
a confused  and  ambiguous  manner,  “ and  which  affidavits 
shewed  the  discovery  of  such  evidence,  and  that  due  dili- 
gence was  used  before  the  trial.” 

The  affidavits  filed  by  the  defendants  were  those  of  Dr. 
Morden  and  Mr.  Bell,  the  attorney  of  the  defendants. 

The  affidavit  of  Dr.  Morden  was  to  the  effect  that  he  was 
called  upon  professionally  by  the  plaintiff,  in  1861,  to  treat 
him  for  what  the  plaintiff  called  determination  of  blood  to 
the  head,  but  which  in  fact  was  incipient  apoplexy  ; that 
he  found  the  plaintiff  suffering  from  great  nervous  excite- 
ment, and  often  delirious ; that  during  the  time  he  was  so 
treating  the  plaintiff  he  thought  it  unwise  to  leave  him 
alone  for  the  cause  aforesaid,  and  desired  him  to  have  some 
one  to  sit  up  with  him ; that  the  plaintiff  then  told  the 
deponent  he,  the  plaintiff,  was  and  had  been  for  some  time 
subject  to  just  such  attacks,  and  that  he  was  subject  to 
delirium  from  them ; that  deponent  was  subpcenaed  as  a 
witness  in  this  cause  for  defendants,  and  with  other  persons 
proceeded  to  Toronto  to  give  evidence  in  this  cause  on  the 
trial,  but  the  trial  was  over  before  the  train  arrived  at 
Toronto. 

The  attorney’s  affidavit  was,  that  although  he  used  what 
means  he  could  command  to  ascertain  the  whereabouts  of 
the  plaintiff  before  the  accident  complained  of  in  this  cause 
occurred,  in  order  to  as  certain  whether  he  had  been  subject 
to  any  such  ailment  as  he  complained  of  after  the  action 
was  brought,  he  was  unable  to  get  any  information  until  a 
day  or  two  before  the  cause  was  tried  ; that  immediately  on 
getting  the  information  he  sent  to  get  the  facts  and  witnesses 
to  prove  them,  and  he  subpoenaed  Dr.  Morden  and  others 
to  proceed  to  Toronto  to  give  evidence  on  the  trial,  but 
they  arrived  too  late  ; and  that  if  a new  trial  should  be 
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granted  he  believed  the  defendants  would  be  able  to  shew 
that  the  plaintiff  before  this  accident  suffered  from  the  same 
ailments  which,  he  asserted,  were  the  result  of  the  injury 
he  said  he  sustained  on  the  occasion  of  the  accident  in 
question. 

McKenzie , Q.  C,,  shewed  cause. — The  defendants  cannot 
apply  for  a new  trial  on  the  ground  of  surprize,  or  the  dis- 
covery of  fresh  evidence,  because  they  could  have  got  the 
information  in  sufficient  time  for  the  trial  : Corporation  of 
Longueuil  v.  Cushman , 24  U.  C.  Q.  B.  602 ; Reg . v.  Baker , 
6 U.  C.  C.  P.  68 ; Elmslie  v.Wildman , 8 Taunt.  286. 

He  produced  several  affidavits  on  the  part  of  the  plaintiff 
denying  the  incipient  apoplexy  or  anything  like  it ; assert- 
ing that  the  plaintiff  had  at  the  time  spoken  of  by  Dr. 
Morden  a very  severe  sick  headache,  but  nothing  more,  and 
that  he  had  always  been  a well,  healthy  and  strong  man, 
until  the  happening  of  the  accident. 

He  referred  to  Dereliam  v.  The  Great  Northern  R.  Co.f 
contained  in  the  London  Times  of  the  22nd  of  Dec.,  1865, 
tried  before  Lush  J.,  where  the  plaintiff  in  that  case  sus- 
tained injury  under  circumstances  somewhat  like  those  in 
the  present  case. 

The  replication  of  fraud  by  the  defendants,  through  their 
agents,  the  medical  man  at  Guelph  and  the  station  master 
there,  or  any  one  of  them,  was  proved  to  the  satisfaction  of 
the  jury,  and  it  was  and  is  a full  answer  to  the  plea  ; for  it 
was  plain,  upon  the  evidence,  that  the  $50  were  paid  to  the 
plaintiff  at  a time  when  he  was  not  competent  to  judge  what 
was  or  what  was  not  for  his  interest,  that  he  bad  been 
deceived  and  imposed  upon,  and  that  he  was  entitled  to  a 
much  greater  compensation  than  he  got : Stewart  v.  The 
Great  Western  R.  Co .,  13  L.  T.  N.  S.  79 ; S.  C.,  11  Jur.  N. 
S.  627  : Billing  v.  Bouthee,  16  Jur.  188  ; Wheelton  v.  Har- 
disty , 8 E.  & B.  262  ; Freemantle  v.  The  London  and  N . 
W.  R.  Co .,  10  C.  B.  N.  S.  90;  Avery  v.  Bowden , 6 E & B. 
953-972  ; Mortimer  v.  McCallant,  6 M.  &.  W.  69  ; Moens  v. 
Heywortli,  10  M.  & W.  147,  155  ; Evans  v.  Edumrds,  13 
C.  B.  777  ; Polhill  v.  Walter,  3 B.  & Ad.  113  : Hill  v.  Gray , 
1 Starkie  434  ; Irving  v.  Motley , 7 Bing.  543. 
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The  case  of  Rideal  v.  The  Great  Western  R.  Co.,  1 F.& 
F.  706,  shews  that  the  plea  of  payment  here  set  up  did  not 
require  the  special  replication  of  fraud,  but  might  have 
been  simply  traversed,  and  would  have  been  avoided  upon 
proof  of  the  facts  contained  in  the  special  replication. 

M.  C.  Cameron , Q.  C.,  contra. — The  defendants  are  en- 
titled to  a new  trial,  because  of  the  discovery  of  new  evidence, 
which  they  could  not  get  at  an  earlier  period  than  they  did: 
they  used  all  proper  diligence  in  seeking  for  it  and  in  bring- 
it  forward  but  it  came  too  late,  notwithstanding  all  their 
exertions.  The  defendants  are  entitled  to  have  this  new 
matter  submitted  to  the  jury. 

This  is  an  attempt  to  evade  a fair  and  deliberate  set- 
tlement by  the  defendants  for  the  injury  the  plaintiff 
suffered ; and  if  such  settlements  are  set  aside  there  will  be 
no  inducement  for  the  company  to  attempt  to  settle  any 
claim  of  the  kind.  There  was  no  evidence  whatever  to  sup- 
port the  replication,  because  the  plaintiff  took  the  $50  with 
a full  knowledge  of  all  the  facts,  and  without  any  kind  of 
fraud  being  practised  upon  him,  and  because  ten  days  after 
such  payment  made  to  him  he  gave  a duplicate  receipt 
affirming  the  validity  of  the  first  one;  and  again,  about 
two  months  after  the  accident,  upon  the  faith  of  the  set- 
tlement being  a final  one,  he  asked  the  defendants  and 
obtained  from  them  the  benefit  of  his  former  ticket  to  pass 
him  along  the  line  from  Guelph  to  Toronto  : he  cannot  now 
therefore,  after  receiving  this  money,  maintain  an  action 
because  it  may  be  that  he  has  been  injured  more  seriously 
than  he  at  first  supposed : Rideal  v.  The  Great  Western 
Railway  Co.,  1 F.  & F.  706. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  are  inclined  to  think  the  defendants  are  not  entitled 
to  a new  trial,  although  they  only  discovered  the  facts  to 
which  Dr.  Morden  has  made  affidavit  a very  short  time 
before  the  trial,  and  although  they  made  every  reasonable 
effort  to  produce  the  witnesses  at  the  trial,  upon  discovering 
them.  The  answer  is  they  did  know  of  these  facts  at  the 
trial,  and  they  might  have  applied  then  to  postpone  the  trial 
until  the  arrival  of  the  witnesses,  and  they  did  not  do  so,  but 
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proceeded  to  trial,  taking  the  chances  of  a verdict  in  their 
favour:  they  ought,  therefore,  to  be  held  bound  by  the  elec- 
tion which  they  had  made.  The  authorities,  to  which  we 
were  referred  on  the  argumeut,  fully  declare  this  to  be  the 
rule  and  practice  in  such  cases. 

The  other  and  more  material  question  which  has  been 
discussed  is  one  of  very  great  consequence  to  the  defendants. 
Tiey  made,  as  they  allege,  a fair  and  immediate  settlement 
with  the  plaintiff  for  the  injury  he  had  suffered.  He  re  - 
ceived  the  sum  of  $50  from  them,  although  his  own  family 
had  advised  him  not  to  take  it,  as  being  too  small  a compen- 
sation, and  he  afterwards  ratified  the  settlement  upon  two 
occasions;  once,  ten  days  after  the  payment  of  the  money; 
and  a second  time,  several  weeks  after  the  accident,  when 
he  applied  to  the  defendants  for  leave,  and  obtained  it,  to 
travel  on  the  ticket  to  Toronto,  which  he  had  in  his  pos- 
session at  the  tifne  of  the  accident. 

The  plaintiff  was  able  to  be  out  of  bed  when  the  payment 
was  made  to  him,  and  he  avis  out  of  the  house  going  about 
in  a few  days  after  that,  and  in  ten  days  from  the  accident 
the  doctor  ceased  to  attend  him.  The  sum  of  $50,  from  the 
evidence  for  the  defence,  would  seem  not  to  have  been  an 
unreasonable  allowance,  as  the  defendants  had  borne  the 
whole  of  the  medical  charge. 

The  amount  is  not  material  in  any  way,  excepting  as  it 
may  reflect  upon  the  issue  of  fraud  or  no  fraud. 

If  the  plaintiff  took  the  sum  which  was  paid  to  him  when 
he  had  sufficient  strength  and  clearness  of  mind  to  be  able 
to  judge  of  his  own  position  and  rights,  and  if  he  took  it, 
without  misrepresentation,  concealment,  or  fraud  of  any 
kind,  meaning  to  take  it  in  full  of  all  demands  which  he 
had,  or  conceived  he  then  had,  against  the  defendants,  he 
ought  unquestionably  to  be  bound  by  it ; but,  if  he  were 
not  in  a fit  state  to  act  for  himself  in  such  a transaction,  or 
if  he  were  in  any  way  imposed  upon  in  completing  it,  it  is 
not  binding  upon  him. 

If  however,  the  plaintiff  were  not,  as  it  is  now  alleged, 
quite  fairly  dealt  with  at  the  time  of  the  payment  on  the 
17th  of  February,  it  was  his  duty  to  object  to  if  at  as  early 
a period  after  it  as  he  reasonably  could.  This  he  did  not  do  : 
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the  evidence  shews  that  his  conduct  was  confirmatory  of  the 
settlement  down  to  the  period  of  his  leaving  Guelph  for 
Toronto,  in  the  March  or  April  afterwards. 

We  think,  from  the  evidence,  the  plaintiff  was  a good  deal 
injured  by  the  accident,  and  that  the  amount  which  was 
paid  to  him  was  at  least  what  he  might  well  have  claimed. 
The  allegations  are,  firstly,,  that  Dr.  Herrod,  the  medical 
attendant  upon  the  plaintiff,  did  by  reason  of  his  confidential 
and  influential  position  towards  his  patient  control  him  in 
a manner  which  did  not  permit  him  the  free  exercise  of  his 
own  judgment : and,  secondly,  that  Dr.  Herrod,  having 
been  employed  by  the  defendants  to  attend  upon  the  plain- 
tiff, and  having  been  requested  by  Mr.  Spicer,  an  agent  of 
the  company,  to  ascertain  from  the  plaintiff  what  he  wTould 
take  and  acquit  the  company  from  all  further  claim,  was  to 
be  and  must  be  looked  upon  as  the  agent  of  the  defendants  9 
and  more  especially  so,  as  the  plaintiff  says  he  was  ignorant 
that  the  defendants  had  employed  Dr.  Herrod  to  attend 
upon  him,  or  to  make  any  inquiry  of  him  respecting  the 
cla  im  lie  would  make. 

It  is  also  said  that  if  the  mere  position  and  relation  in 
which  Dr.  Herrod  stood  towards  the  plaintiff  and  towards 
the  defendants  also,  but  not  to  the  plaintiff's  knowledge,  be 
not  sufficient  to  avoid  the  settlement  which  was  made,  that 
there  are  charges  of  direct  misrepresentation,  or  what  is  not 
unfrequently  called  fraud  in  law,  as  distinguished  from  that 
kind  of  fraud  which  is  accompanied  and  effected  by  acts  of 
moral  turpitude ; and  these  acts  are  said  to  consist  in  Dr. 
Herrod  telling  the  plaintiff,  according  to  the  evidence  of 
Fanny  Eowe,  that  the  company  would  only  be  obliged  to 
give  .him  compensation  for  his  loss  of  time,  and  that  he 
would  be  well  in  a few  days,  and  that  Mr.  Foley  was  not 
much  hurt,  and  he  would  not  charge  the  defendants  any- 
thing ; and  in  Dr.  Herrod  and  Mr.  Oxnard  making  the 
settlement  with  the  plaintiff  without  informing  the  family 
of  it ; and  in  Mr.  Oxnard  saying  to  the  plaintiff  that  Mr. 
Foley  was  not  much  hurt  and  five  cents  would  pay  Mr. 
Foley;  and,  according  to  the  evidence  of  Horace  E.  Eowe, 
in  Dr.  Herrod  speaking  to  the  plaintiff  of  Mr.  Foley’s  case 
in  the  same  manner  as  before  mentioned,  and  telling  him 
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that  it  would  be  better  for  him  to  settle  than  to  go  to  law, 
as  he  would  only  get  compensation  for  his  loss  of  time. 

As  to  the  first  ground,  there  can  be  no  doubt  that  a medi- 
cal man  is  placed  in  such  a position  of  trust  and  confidence 
towards  bis  patient,  which  requires  from  him  the  same  de- 
gree of  good  faith,  plain  dealing,  and  guarded  conduct 
which  the  law  requires  shall  subsist  between  trustee  and 
cestui  que  trust,  parent  and  child,  guardian  and  ward,  tutor 
and  pupil,  minister  and  member  of  his  congregation,  attor- 
ney and  client,  master  and  servant,  and  in  other  relations 
of  the  same  character.  The  rule  “ stands  upon  a general 
principle,  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another,”  as 
was  said  by  Sir  Samuel  Romilly  in  his  celebrated  reply  in 
Huguenin  v.  Basey  (White  and  Tudor’s  leading  cases). 

Dent  v.  Bennett  (4  M.  & Cr.  269);  Pratt  v.  Barker  (4 
Russ.  507);  and  Billing  v.  owthee  (16  Jur.  188),  cited  in 
the  argument,  are  cases  in  which  questions  arose  in  conse- 
quence of  the  confidential  relationship  of  surgeon  and 
patient.  We  do  not  think  it  is  all  established  that  l)r. 
Herrod  did  make  use  of  his  position  improperly  to  bring 
about  the  settlement.  He  gained  nothing  by  it;  nor  do  we 
see  he  had  any  object  in  making  it  either  hurtful  to  the 
plaintiff,  or  serviceable  to  himself  or  to  the  defendants. 
He  seems  to  have  been  known  to  the  plaintiff  and  his 
family ; for,  while  employed  by  the  defendants  to  attend 
upon  the  plaintiff,  he  was  at  the  same  time  sent  for  by 
the  plaintiff  and  his  family  for  the  same  purpose.  He  did 
what  any  one  in  his  place  might  well  have  done  ; speak 
to  the  plaintiff  about  the  amount  of  his  compensation, 
and  compute  it  for  him  by  his  daily  earnings  and  the  num- 
ber of  days  he  would  probably  be  kept  from  work.  He 
might  even  do  this  at  the  request  of  the  defendants,  for  the 
purpose  of  procuring  a settlement  on  their  behalf,  if  he  did 
not  conceal  from  the  plaintiff  that  he  was  acting  on  their 
retainer,  or  at  their  request,  and  for  their  benefit.  He,  how- 
ever, made  no  settlement  with  the  plaintiff.  He  made 
enquiries  of,  and  had  conversations  with  him,  respecting  the 
amount  of  his  demand,  and  these  he  communicated  to  the 
de  fendants,  and  they,  by  their  own  official  agent,  afterwards 
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called  upon  and  arranged  the  matter  with  the  plaintiff.  We 
do  not  see  from  the  evidence  that  Dr.  Herrod  concealed 
from  the  plaintiff,  so  far  as  that  can  be  material,  that  he  was 
making  the  enquiry  about  compensation  for  the  defendants, 
or  that  he  was  employed  and  was  to  be  paid  by  them  for 
his  services.  Dr.  Herrod  said.  “ I spoke  to  the  plaintiff 
and  said  that  Mr.  Spicer  was  willing  to  give  any  compen- 
sation if  he  required  any.  * * * * I said  to  him 

the  defendants  were  to  pay  me  for  my  attendance  on  him, 
and  I was  to  write  to  Mr.  Spicer.”  He  also  said,  “ I went 
with  Oxnard  to  the  plaintiff.  Oxnard  told  the  plaintiff  he 
was  an  agent  of  the  defendants,  and  that  he  came  there  to 
settle  with  him,  and  he  asked  the  plaintiff  to  take  $30,  &c.’ 
The  plaintiff  refused  and  required  $50.  This  last  state- 
ment Mr.  Oxnard  also  swore  to.  Then  as  to  the  misrepre- 
sentation, concealment  or  fraud ; is  there  any  evidence  of 
such  conduct  attributable  to  the  defendants  ? 

In  considering  this  part  of  the  case  it  may  be  assumed 
that  the  plaintiff  was  more  injured  than  he  thought  he  was  ; 
and  that  if  he  had  known  he  would  have  been  affected  as 
much  and  for  so  long  a time  as  he  represents  he  has  been, 
he  would  not  have  taken  so  small  a sum  as  $50  in  full  satis- 
faction, and  that  he  really  did  suffer  in  the  manner  and  to 
the  extent  spoken  of  by  Dr.  Lizars  in  consequence  of  this 
accident ; and  it  may  be  assumed,  also,  that  the  plaintiff 
was,  until  after  the  giving  of  the  second  receipt,  troubled 
with  giddiness  and  defect  of  memory,  and  not  able  to  re- 
sume his  work  till  a considerable  time  afterwards. 

The  other  material  circumstances  are,  that  the  plaintiff 
was  injured  on  the  13th  of  February,  and  was  conveyed  to 
his  own  house  and  was  waited  on  by  Dr.  Herrod,  who 
thought  him  in  danger  upon  that  day,  but  not  after  it ; that 
he  suffered  great  pain  for  three  or  four  days ; and  that  Dr. 
Herrod  discontinued  his  attendance  on  the  24th  of  Febru- 
ary; that  Dr.  Herrod  spoke  to  the  plaintiff  about  com- 
pensation once  before  the  17th  of  February,  probably  the 
16th,  for  Fanny  Bowe  says  she  heard  such  a conversation  on 
the  third  day  after  the  accident;  and  the  second  time,  upon 
the  17th : Fanny  Eowe  says  she  heard  him  tell  the  doctor  on 
the  16th,  which  was  before  the  settlement,  that  he  would 
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take  $50,  and  both  she  and  the  plaintiff’s  son  advised  him 
not  to  take  the  $50,  as  it  was  too  small  a sum ; but  he  did 
take  it  on  the  17th  of  February  and  gave  a receipt  for  it, 
and  he  expressed  himself  as  well  pleased  to  both  Dr.  Her- 
rod  and  Mr.  Oxnard.  The  plaintiff  was  asked  by  his  son, 
after  he  had  taken  the  money,  whether  he  had  settled.  He 
said,  “Yes,”  that  he  had  received  $50,  and  the  son  said  to 
him,  “ What  was  the  hurry  about  it  ?”  He  answered  they 
had  hurried  him  to  settle  the  matter. 

In  about  ten  days  after  the  giving  of  the  first  receipt,  Mr. 
Oxnard  called  upon  the  plaintiff  for  a duplicate  receipt  for 
the  $50,  which  the  plaintiff  gave ; and  the  daughter-in-law 
said,  “ He  was  sensible  at  the  time  he  signed  the  second 
receipt.” 

About  a fortnight  after  the  accident  the  plaintiff  told  one 
of  the  witnesses  at  the  post  office  he  was  pretty  well,  but 
he  had  a giddiness  about  his  head. 

He  was  told  by  Dr.  Herrod,  when  the  doctor  discontinued 
his  visits,  to  send  for  him  again  if  he  required  his  asssistance; 
but  the  plaintiff  did  not  send  for  him  again;  and  when  the 
plaintiff  left  for  Toronto,  some  weeks  after  this,  and  got  the 
benefit  of  his  former  passage  ticket,  he  seemed  to  be  per- 
fectly satisfied  with  what  had  been  done  for  him. 

Now  all  these  are  undisputed  facts,  and  from  these  facts 
it  appears  that  the  plaintiff’s  family  did  know  of  the  amount 
of  $50  having  been  fixed  upon  before  it  was  paid  to  the 
plaintiff,  as  the  amount  he  would  take  in  discharge  of  his 
claim : and  although  they  advised  him  not  to  take  so  small 
a sum,  he  did  take  it,  and  never  complained  of  its  insuffi- 
ciency ; and  they  show  also  that  he  was  quite  sensible  when 
he  signed  the  duplicate  receipt. 

The  disputed  facts  are : 

1.  The  plaintiff’s  witnesses  said  the  plaintiff  was  not  in  a 
fit  state  to  make  the  arrangement,  which  was  made  on  the 
17th  of  February. 

Dr.  Herrod,  for  the  defendants,  said  he  was  .perfectly 
competent  to  do  so. 

2.  Mrs.  Howe,  on  behalf  of  the  plaintiff,  said  that  Dr. 
Herrod  told  the  plaintiff  that  $25  would  pay  him.  Dr. 
Herrod  denied  this. 
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3.  She  also  said,  “ The  doctor  told  the  plaintiff  the  com- 
pany would  only  be  obliged  to  give  him  compensation  for 
loss  of  time.”  Dr.  Herrod  denied  this. 

4.  She  and  Horace  Howe  said  that  Dr.  Herrod  told  the 
plaintiff  he  would  be  wTell,  or  out  in  a few  days.  Dr.  Her- 
rod denied  this  : he  said  he  told  the  plaintiff  he  would  be 
out  or  well  in  ten  or  twelve  days. 

5.  She  and  Horace  Rowe,  said  that  Dr.  Herrod  told  the 
plaintiff,  in  talking  of  the  settlement,  that  Mr.  Foley  was  not 
much  hurt,  and  he  would  not  charge  the  defendants  anything. 

Dr.  Herrod  denied  this.  He  said  the  plaintiff,  not  on  the 
day  of  the  settlement,  but  some  time  after,  himself  enquired 
if  Mr.  Foley  would  be  compensated. 

6.  Horace  Rowe  ^aid  that  Dr.  Herrod  told  the  plaintiff  it 
would  be  better  for  him  to  settle  than  to  go  to  law,  as  he 
would  only  get  compensation  for  loss  of  time. 

Dr.  Herrod  denied  this. 

7.  And  Mrs.  ‘Rowe  said  that  Mr.  Oxnard,  when  he  got 
the  second  or  duplicate  receipt,  told  the  plaintiff  that  Mr. 
Foley  was  not  much  hurt,  and  five  cents  would  pay  him ; 
but  it  does  not  appear  that  Mr.  Oxnard  was  questioned 
about  this,  for  I find  nothing  in  his  evidence  respecting  it. 

As  to  the  first  point,  there  was  evidence  for  the  jury  both 
for  and  against  the  allegation  of  the  plaintiff.  The  facts 
spoken  to  by  Dr.  Herrod  and  Mr.  Oxnard,  that  the  plain- 
tiff expressed  himself  well  pleased  with  the  arrangement, 
and  proposed  to  put  an  advertisement  in  the  paper,  if  they 
required  it,  in  favour  of  the  company, are  evidence  against  the 
plaintiff’s  allegations,  and  are  rather  sustained  by  the  undis- 
puted fact  that  the  plaintiff  the  day  before  said  he  would  take 
the  $50,  and  did  afterwards  take  it,  although  he  was  advised 
by  these  very  witnesses  of  his  own  family  not  to  take  it. 

The  consideration  of  this  first  point  could  not  have  been 
withdrawn  from  the  jury,  for  there  was  proper  evidence  to 
submit  to  them  : but  their  finding  upon  it  is  not  altogether 
satisfactory. 

The  second  point  does  not  require  any  further  considera- 
tion : whatever  bearing  it  has,  if  true,  as  alleged  by  the 
plaintiff,  if  rather  in  favour  of  the  defendants  ; for  it  shows 
the  plaintiff  did  not  adopt  Dr.  Herrod’s  estimation,  but  in- 
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sisted  on  a valuation  of  his  own,  and  that  the  plaintiff’s 
valuation  was  the  same  which  Mrs.  Rowe  said  she  heard 
him,  the  day  before  the  payment,  say  he  would  take,  and 
which  he  did  take. 

The  third  point,  admitting  it  to  be  material,  would  depend 
upon  the  character  which  Dr.  Herrod  filled  at  the  time  he 
made  the  representation.  If  an  agent  of  the  defendants, his 
statements  would  be  binding  on  them  ; if  not  their  agent, 
they  would  not  be  responsible  for  what  he  said,  unless  they 
knew  what  he  said  and  took  the  benefit  of  it.  But  no 
direct  question  was  raised  at  the  trial  upon  this  point,  nor 
left  to,  nor  found  upon  by,  the  jury. 

The  allegation,  as  it  stands,  is  true  in  a general  sense  for 
a person  in  the  kind  of  business  in  which  the  plaintiff  was, 
and  for  a disability,  as  it  was  supposed  to  be,  of  only  a few 
days  duration,  and  not  accompanied  by  any  great  physical 
suffering ; and  it  was  not  shown  that  such  a statement,  if 
really  and  honestly  made,  and  under  the  expectation  of  the 
plaintiff’s  speedy  recovery,  was  an  improper  and  unjust  one 
at  the  time  when  it  was  made. 

It  was  not  urged  at  the  trial  that  Dr.  Herrod  did  not  at 
the  time  when  he  is  said  to  have  made  this  representation, 
truly  believe  the  plaintiff  would  not  be  restored  to  his  usual 
health  in  a few  days  ; and  it  was  not  shown  that  the  state- 
ment in  such  an  event  was  either  a mistaken  or  an  unjust 
one  to  the  plaintiff. 

There  was  no  evidence  which  shewed  that  the  plaintiff 
was,  under  any  circumstances,  whether  his  illness  was  along 
or  a short  one  entitled  to  anything  more  than  compensation 
for  his  loss  of  time.  No  permanent  disability  was  proved. 
It  was  said  he  was  not  well  at  the  time  of  the  trial,  a year 
nearly  after  : the  injury  and  loss  of  time,  if  paid  for  during 
all  that  time,  would  still  be  an  adequate  compensation,  if 
nothing  else  were  proved.  There  is  nothing  to  show  that 
$50  was  not  a full  equivalent  to  the  plaintiff  for  all  he  had 
lost  and  suffered. 

We  see  no  kind  of  misrepresentation  in  this  respect  from 
the  facts  proved,  6ven  if  Dr.  Herrod  had  admitted  that  he 
had  used  the  language  imputed  to  him. 
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The  fourth  allegation  is  substantially  of  the  same  nature 
as  the  third. 

The  fifth  alle  gation,  if  it  were  true  as  against  Dr.  Herrodt 
might,  perhaps,  have  had  a very  material  influence  upon  the 
amount  which  the  plaintiff  might  have  been  disposed  to 
take  from  the  defendants  in  his  own  case.  If  he  heard  that 
others  had  not  charged  anything,  it  is  very  likely  that  this 
would  incline  him  greatly  to  under-rate  his  own  demand, 
and,  perhaps,  greatly  to  his  prejudice  ; but  Dr.  Herrod 
denied  having  spoken  to  the  plaintiff  in  the  manner  repre- 
sented, and  it  was  not  very  easy  to  see  how  the  argument,  as 
it  is  stated,  could  have  swayed  the  plaintiff,  as  it  is  said  it 
did ; for  he  was  not  told  that  Mr.  Foley  had  been  very  much 
injured,  and  yet  would  charge  nothing  for  it,  but  that  he 
was  wot  much  hurt — in  which  case  he  should  not  have  been 
paid  much,  if  paid  at  all.  If  it  he  true,  as  was  suggested, 
that  Mr.  Foley  received  a good  deal  more  recompense  than, 
and  yet  was  not  so  much  injured  as,  the  plaintiff ; and  if  Dr* 
Herrod  either  did  know  this,  or  spoke  at  random,  knowing 
nothing  about  it,  and  was  doing  this  in  the  defendants’ 
interest,  of  which  they  took  the  benefit, — it  would  be  such  an 
act  which  might  have  properly  influenced  the  plaintiff  at 
the  time  it  was  made  to  him,  and  in  the  condition  he  was. 
Yet  what  Mr.  Foley  got  was  not  properly  the  rule  for  the 
plaintiff.  The  first  enquiry  in  this  ease  must  be,  was  this 
plaintiff  under-paid  ? If  he  were  not,  the  representations, 
whatever  they  were,  are  of  no  consequence.  If  he  were, 
then  were  such  representations  made  to  him  either  untruly, 
or  without  the  person  who  made  them  knowing  whether 
they  were  true  or  not ; and  were  such  representations  made 
by  any  agent  of  the  defendants  ? — or,  did  the  defendants, 
knowing  they  had  been  made,  take  the  benefit  of  them  ? 

These  are  questions  upon  which  there  has  been  no  proper 
finding,  and,  in  our  opinion,  it  is  not  established  yet  that 
the  sum  of  $50  was  not  a full  satisfaction  to  the  plaintiff  for 
all  the  injury  it  was  supposed  at  the  time  he  had  received. 

The  sixth  allegation,  if  true,  was  in  part  probably  the 
best  advice  which  could  have  been  given  to  the  plaintiff, 
that  it  was  better  to  settle  than  to  go  to  law ; but  if  not  the 
best  for  him,  it  does  not  appear  that  it  was  bad  advice, 
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merely  because  it  may  have  been  beneficial  to  the  defen. 
dants.  That  the  defendants  would  be  sure  to  suffer  more 
rom  a jury,  in  the  event  of  the  claim  not  being  settled,  could 
fnot  have  been  and  cannot  be  a just  reason  for  not  making  a 
settlement  without  a law  suit,  nor  any  reason  why  the  plain- 
tiff should  say  he  was  badly  advised.  The  other  part  of  this 
statement,  as  to  compensation  being  made  only  for  loss  of 
time,  we  have  already  answered. 

The  seventh  allegation  is  to  the  same  effect  as  the  fifth, 
excepting  that  Mr.  Oxnard  has  made  no  denial  of  it.  Why 
he  did  not  does  not  appear.  The  evidence  for  the  plaintiff 
was  given  in  reply,  after  Mr.  Oxnard  had  been  examined. 
The  plaintiff  cross-examined  Dr.  Herrod  as  to  his  alleged 
sayings,  and  contradicted  him  in  reply  ; but  the  plaintiff 
did  not  interrogate  Mr.  Oxnard  at  all  as  to  this  passage 
relating  to  Mr.  Foley.  It  was  not  strictly  necessary  they 
should  do  so,  as  he  was  directly  the  agent  of  the  defendants 
and  he  plaintiff  could  prove  that  Oxnard  did  and  said 
without  calling  or  examining  him  at  all,  just  as  if  the  princi- 
pal instead  of  the  agent  had  been  the  immediate  actor  ; and 
the  defendants  did  not  call  him  back  to  ascertain  whether 
he  had  really  spoken  so  or  not. 

For  the  reasons  which  we  have  given,  we  think,  there 
should  be  a new  trial,  if  the  defendants  desire  it.  The  ques- 
tions were  not,  we  think,  fully  raised  and  left  to  or  found 
upon  by  the  jury  in  their  different  bearings.  These  ques- 
tions may  be  put  in  the  following  general  form  : 

1.  Was  the  plaintiff  in  a competent  state  of  mind  to  act- 
for  himself  when  he  took  the  $50. 

2.  Was  he  competent  when  he  gave  the  second  receipt? 

3.  Did  he  freely  and  by  the  due  exercise  of  his  own  judg- 
ment make  the  settlement  ? 

4.  Did  he  by  any  act  whatever  ratify  it  after  it  was  made, 
and  was  he  competent  when  he  did  ratify  it  ? 

6.  Was  the  sum  of  $50,  even  although  pressed  upon  him 
by  others,  a full  compensation  to  the  plaintiff  for  the  injury 
he  sustained,  judging  of  his  condition  at  the  time  when  the 
money  was  paid  to  him 't 

6.  Did  Dr.  Herrod  or  Mr.  Oxnard  make  any  and  what 
misrepresentation  to  the  plaintiff,  taking  advantage  of  his 
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position  and  weakness,  with  a view  to  bring  about  a settle- 
ment to  the  plaintiff’s  prejudice? 

7.  Was  Dr.  Herrod  in  this  respect  acting  as  the  agent  of 
the  defendants,  or  did  the  defendants  afterwards,  knowing 
of  wliat  he  had  done,  take  the  advantage  of  his  acts  to  the 
plaintiff’s  prejudice  ? 

The  learned  judge’s  charge  certainly  embraced  the  1st, 
3rd  and  6th,  of  these  questions ; but  the  5th,  which  was 
the  most  material  of  all,  was  not  directly  raised  at  the  trial, 
and  therefore  the  learned  judge  was  not  called  upon  to  sub- 
mit it  expressly  to  the  jury.  The  2nd,  4tli  and  7th  are  also 
material  to  be  expressly  considered. 

It  is  because  of  the  failure  of  all  evidence  upon  the  5th 
question  that  we  think  there  should  be  a new  trial,  on  the 
payment  of  costs. 

Rule  absolute  jor  new  trial , on  payment  of  costs 


Miller  et  al.  v.  Thompson. 

Sale  of  charter  or  corperate  rights — Evidence  to  vary  wr  iting. 
Defendant  and  one  H.  contracted  with  plaintiffs  for  the  purchase  from 
them  of  all  their  claims  against  an  incorporated  compan  y and  their  in- 
terest in  the  same,  and,  as  far  as  they  could  sell  it,  tlieir  control  o/er 
the  charter  of  the  company,  for  $3,000.  Defendant  and  H.  sub- 
sequently gave  the  plaintiffs  a written  promise  to  pay  the  price  agried 
upon  “for  the  charter,”  as  expressed  in  writing  : 

eld , that  evidence  was  admissible  to  shew  that  the  subject  of  the  sale 
was  not  the  franchise  ifcself,  but  a mere  claim  against  or  right  in  the 
company,  capable  of  being  legally  sold,  and  that  the  plaintiffs,  on  the 
evidence  set  out  below,  were  entitled  to  hold  their  verdict. 

This  case  was  before  the  court  on  demurrer  to  the  first 
count  when  judgment  was  given  for  the  plaintiffs. 

The  report  of  the  case  will  be  found  in  15  U.  C.  C.  P.  186. 
It  was  a second  time  before  the  court  in  Easter  Term,  28 
Vie.,  when  the  rule  nisi  moved  by  the  plaintiff  to  set  aside 
the  verdict  for  the  defendant  and  for  a new  trial  was  argued 
and  subsequently  made  absolute. 

The  first  count  will  be  found  in  the  report  referred  to. 
The  second  count  stated  that  the  defendant  and  one  Hind, 
being  indebted  to  the  plaintiffs  in  $3,000,  in  consideration 
thereof,  and  that  the  plaintiffs  would  give  the  defendant 
and  Hind  two  years  for  payment,  the  defendant  and  Hind, 
33.  16,  u.  c.  c.  p. 
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by  an  agreement  in  writing,  bearing  date  the  15th  of  June, 
1862,  jointly  and  severally  promised  the  plaintiffs  to  pay 
them  the  sum  of  $8,000,  two  years  after  the  date  thereof 
[subject  to  a condition  which  is  not  material  to  notice] ; 
yet  neither  the  defendant  nor  Hind  had  paid  the  $8,000. 

The  8rd  count  was  on  an  account  stated. 

The  pleas  were: 

1.  To  the  first  and  second  counts,  that  the  defendant 
did  not  promise. 

2.  To  the  8rd  count,  that  the  defendant  was  never  in- 
debted. 

8.  To  the  first  count,  that  the  plaintiffs  and  Callaway  did 
not  obtain  from  the  Metropolitan  Gas  and  Water  Company 
a surrender  of  their  rights  and  privileges  to  manufacture 
and  supply  gas,  as  alleged  in  the  first  count. 

4.  To  the  first  count,  that  the  plaintiffs  did  not  duly 
transfer  to  the  defendant  and  Hind  all  the  plaintiffs’  said 
claim  against  the  company,  and  did  not  give  up  and  deliver 
to  the  defendant  and  Hind  the  said  subscription  list,  and  the 
said  books,  papers  and  documents  of  the  plaintiffs,  and  did 
not  surrender  and  relinquish  to  them  all  the  plaintiffs’  right, 
title  and  interest,  in  and  control  over,  the  assets  of  the 
company,  and  the  charter  of  the  incorporation  thereof,  no 
did  the  defendant  and  Hind  then  accept  and  receive  from 
the  plaintiffs  such  due  performance  of  all  things  on  the  part 
of  the  plaintiffs  to  be  performed,  as  alleged  in  the  first- 
count. 

5.  To  the  second  count,  that  the  agreement  and  promise 
in  the  count  mentioned  were  made  for  an  illegal  considera- 
tion, that  is  to  say,  the  transfer  and  assignment  by  the  plain- 
tiffs and  Callaway  to  the  defendant  and  Hind  of  a certain 
charter  or  franchise  for  the  manufacture  and  sale  of  gas, 
confirmed  and  created  by  act  of  parliament,  and  not  other- 
wise howsoever. 

6.  To  the  second  count,  that  the  defendant  made  the 
agreement,  in  the  second  count  mentioned,  for  the  payment 
of  the  $8,000  as  the  purchase  money  of  a certain  charter  of 
incorporation  known  as  the  Metropolitan  Gas  Company, 
and  of  all  the  interest  in  and  control  of  the  plaintiffs  and 
of  Callaway  over  the  same  : and,  at  the  time  of  the  making 
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of  the  agreement,  it  was  understood  as  an  essential  part 
thereof  that  the  agreement  should  be  conditional  upon,  and 
should  not  be  delivered  to,  or  become  the  property  of  the 
plaintiffs,  until  the  charter  and  the  interest  in  and  control 
of  the  plaintiffs  and  Callaway  over  the  same  had  been  duly 
and  legally  assigned  to  the  defendant  and  Hind ; and  that 
the  charter,  interest  and  control,  had  not  yet  been  so 
assigned. 

On  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Morrison,  J.,  at  the  assizes 
held  for  the  United  Counties  of  York  and  Peel,  in  January 
last. 

There  was  evidence  given  by  the  plaintiffs  to  shew  that 
they  had  paid  a good  deal  of  money  to  establish  the  new 
gas  company,  and  in  canvassing  for  customers,  and  for 
other  necessary  purposes,  preparatory  to  their  being  in  a 
condition  to  carry  on  business.  The  evidence  of  Mr.  Har- 
rison, a witness  for  the  plaintiffs,  was  as  follows: — “ I look 
at  two  agreements,  one  made  the  9th  of  March,  1860,  and 
the  other  the  one  sued  on.  An  act  of  Parliament  was  passed 
incorporating  the  gas  company.  After  it  became  law,  these 
plaintiffs  and  Callaway  purchased  from  the  company  as 
much  of  their  charter  as  related  to  gas  in  the  City  of 
Toronto,  and  obtained  from  the  company  the  instrument 
produced,  on  the  9th  of  March,  1860.  They  paid  the  com- 
pany £300  for  it.  The  agreement  contemplated  the  pass- 
ing of  an  act  of  Parliament  to  carry  out  the  purchase,  which 
act  was  passed  on  the  18th  of  May,  1861,  and  is  the  14th 
Vic.,  c.  101.” 

[The  witness  stated  that  sundry  things  the  plaintiff 
afterwards  did  to  organize  the  new  company,  and  the  great 
expense  they  were  put  to,  and  then  proceeded :] 

“ The  defendant  and  Hind  made  application  so  purchase 
from  the  plaintiffs  all  their  claims  against  the  company  and 
their  interest  in  it,  and,  so  far  as  they  could  sell  the  charter, 
or  their  control  in  it.  On  the  17th  of  May,  Miller  and 
Davids,  and,  I think,  Kitchey,  and  the  defendant  and  Hind, 
represented  by  Mr.  Moss,  who  was  with  them,  met  at  the 
defendant’s  store,  King  street  west,  for  the  purpose  of  car- 
rying out  an  agreement  between  them,  and  that  night  the 
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plaintiff  handed  over  to  the  defendant  and  Hind  the  two 
boohs,  plan  an  other  papers,  and  gave  up  to  them  all  con- 
crol  of  his  company,  and  it  was  agreed  that  the  defendant 
and  Hind  should  give  their  promissory  note  for  $8,000,  pay- 
able in  two  years,  as  the  consideration  on  their  part.  The 
defendant  and  Hind  that  same  night,  I think,  opened  a 
stockbook,  and  some  of  the  parties  present  subscribed  for 
stock.  The  note  was  not  given  that  night.  I made  several 
applications  for  it,  and,  I believe,  had  to  institute  a suit 
against  the  defendant  and  Hind  to  obtain  it.  Mr.  Moss,  on 
the  part  of  the  defendant,  shortly  after  the  suit,  handed  me 
this  paper  produced,  as  the  note  which  the  defendant 
agreed  to  give.  I told  Mr.  Moss  I did  not  consider  it  a 
note,  and  he  promised  to  send  me  a note.  Several  times 
afterwards  he  told  me  he  could  not  get  the  defendant  and 
Hind  together,  and  never  got  the  note.  The  time  wore  on 
until  the  two  years  were  up,  when  the  present  suit  was  in- 
stituted. The  consideration  for  the  document  now  pro- 
duced was  the  handing  over  of  the  books,  plans,  papers, 
.and  the  plaintiffs’  claims  of  every  kind  against  the  com- 
pany ; in  fact,  their  [the  defendant  and  Hind]  standing  in 
the  place  of  the  plaintiffs,  and  the  plaintiffs  ceasing  to  have 
any  control  of  the  company.  I am  aware  the  plaintiffs 
paid  money,  as  I have  stated.” 

In  cross-examination  he  said: — “I  though  an  act  was 
necessary  to  carry  out  the  arrangement.  Callaway  had  an 
interest  at  the  beginning.  Defendant  hnew  he  had  an  in- 
terest; but  they  appeared  to  be  satisfied  with  what  they 
could  get  from  the  others.  On  the  17th  of  may  I don’t  re- 
member of  any  statement  of  claims  being  made  in  writing 
to  shew  to  defendant  what  the  plaintiffs’  claims  were.  A 
claim  was  spoken  of,  but  the  amount  1 don’t  remember,  or 
that  any  agreement  was  signed  that  night.  Nothing  more 
was  done  than  what  I have  already  stated.  I don’t  know 
that  the  charter  was  assigned,  or  that  an}'  stock  was 
assigned.  I told  Mr.  Ross  that  I was  to  have  had  a note, 
and  I held  the  agreement  sued  on.  I don’t  know  that  I 
told  Mr.  Moss  I was  willing  to  take  the  document  sued  on 
instead  of  the  note.” 

There  were  no  witnesses  called  for  the  defendant. 
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At  the  close  of  the  plaintiffs’  case  the  counsel  for  the 
defendant  objected  : 

1.  That  on  the  face  of  the  agreement  itself  it  appeared 
the  consideration  was  illegal,  being  for  the  sale  of  the  charter 
of  an  incorporated  company. 

2.  That  under  the  issue  raised  by  the  4th  plea  the  plain- 
tiffs should  have  proved  an  assignment  by  deed  of  the  plain- 
tiffs’ right,  title  and  interest  to  the  defendant ; for  it  was 
only  by  deed  such  a right  could  pass. 

3.  That  no  assignment  to  the  defendant  was  proved  of 
Miller  and  David’s  share  in  the  company,  and  until  they 
were  assigned  the  plaintiffs  did  not  give  the  absolute  control 
of  the  company  to  the  defendant. 

4.  That  under  the  issue  raised  by  the  3rd  plea,  no  surren- 
der from  the  Metropolitan  Gas  and  Water  Company  to  the 
plaintiffs  was  proved. 

5.  That  the  whole  consideration  for  the  promise  of  the 
defendant  should  appear  in  writing. 

The  learned  judge  finally  over-ruled  the  objections,  re- 
serving leave  to  the  defendant  to  move  to  enter  a nonsuit 
on  the  points  taken. 

The  jury  were  directed  to  say,  whether  the  agreement 
mentioned  in  the  first  count  was  made  out.  The  jury  were 
further  directed  that,  according  to  the  evidence  of  Mr.  Har- 
rison, the  consideration  from  the  plaintiffs  for  the  promise 
of  the  defendant  and  Hind  was  the  giving  up  by  the  plain- 
tiffs of  the  books,  plans,  and  documents  spoken  of  by  him, 
and  the  handing  over,  so  far  as  the  plaintiffs  could,  the  con- 
trol, or  rather  the  means  or  power  of  controling  the  char- 
ter and  company  ; that  up  to  the  17th  of  May  the  company 
had  not  been  organized  ; and  that  the  opening  of  the  stock- 
books,  by  the  defendant  on  that  occasion,  was  a step  taken 
by  them  to  secure  that  control,  in  pursuance  of  the  means 
placed  in  the  hands  of  the  defendant  and  Hind  by  the  plain- 
tiffs ; and  that  all  these  matters  formed  the  consideration 
accepted  by  the  defendant  and  Hind ; and  that  the  subsequent 
signing  of  the  agreement  by  the  defendant  and  Hind  showed 
that  they  so  considered  it.  The  learned  judge  further  left  it 
to  the  jury  to  say,  whether  the  consideration  that  passed 
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from  the  plaintiffs  to  the  defendant  and  Hind  was  that 
spoken  of  by  Mr.  Harrison : if  so  to  find  for  the  plaintiffs. 

The  counsel  for  the  defendant  requested  that  the  jury 
should  be  told  that,  if  the  substantial  agreement  was  a sale 
of  the  coporate  rights,  the  defendant  was  entitled  to  a ver- 
dict, because  the  agreement  proved  it  and  truly  expressed 
the  sale  between  the  parties. 

The  learned  judge  declined  to  do  so. 

The  defendant’s  counsel  objected  to  the  refusal  so  to 
charge  the  jury,  and  renewed  the  objections  before  taken 
as  objections,  also,  to  the  charge. 

A verdict  was  rendered  for  the  plaintiffs  for  $8,000,  the 
jury  declining  to  give  interest. 

In  Hilary  Term  last  IP.  Cameron  moved  for  and  obtained 
a rule  nisi , calling  on  the  plaintiffs  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a nonsuit  entered,  pur- 
suant to  leave  reserved,  on  the  grounds  before  stated ; or 
why  a new  trial  should  not  be  granted  for  the  misdirection 
of  the  learned  judge,  in  refusing  to  tell  the  jury,  that  if  the 
agreement  were  substantially  for  the  sale  of  a charter,  such 
an  agreement,  being  illegal,  they  should  find  for  the  defend- 
ant; and  that  the  written  agreement  produced  by  the  plain- 
tiffs, prima  jacie,  proved  the  illegality  of  the  contract ; and 
in  refusing  to  ask  the  jury  to  find  whether  the  written  agree- 
ment truly  expressed  the  subject  of  sale  between  the  parties ; 
and  in  ruling  that  the  pleas  of  the  defendant  were  not 
proved  by  the  evidence  ; and  that  the  plaintiffs  were  entitled 
to  recover,  if  the  jury  believed  the  subject  of  sale  to  have 
been  as  was  stated  by  Mr.  Harrison  in  his  evidence,  inas- 
much as  such  evidence  did  not  prove  the  allegations  of  the 
declaration,  or  any  legal  or  sufficient  consideration  for  the 
defendant’s  promise. 

In  Easter  Term  last  J.  H.  Cameron , Q.  C.  (. Robert  A. 
Harrison  with  him)  shewed  cause. — The  declaration  is 
good,  as  has  been  determined  by  the  court,  and  the  evidence 
sustains  the  declaration.  The  written  memorandum  was 
not  here  the  whole  agreement,  and  the  plaintiffs  were  there- 
fore at  liberty  to  show  what  the  actual  agreement  was, 
which  was  shown  by  Mr.  Harrison’s  evidence  and  not  dis- 
puted: Allan  v.  Pink,  4 M.  & W.  140;  Harris  v.  Rickctt 
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4 H.  & N.  1 ; Rodgers  v.  Hadley , 9 Jur.  N.  S.  848,  2 H.  & 
C.  227.  There  was  no  misdirection. 

If  the  bargain  had  been  to  sell  the  charter  of  the  com- 
pany, the  plaintiffs,  not  perfecting  this  part  of  the  considera- 
tion, or  not  being  able  to  do  so,  would  not  be  defeated  of  their  • 
remedy  upon  the  contract,  because  the  residue  of  the  con- 
sideration was  quite  sufficient  to  sustain  the  action,  and  the 
defendant,  for  any  partial  failure  of  consideration,  would  be 
left  to  his  remedy  by  cross  action. 

Choses  in  action  may  be  assigned  and  the  assignment 
recognized  at  law  Bac.  Abr.  “ Chose  in  action Yin. 
Abr.  “Assignment  ” (B),  (D) ; Co.  Litt.  265a ; Com.  Dig. 
“ Assignment  ” (C) ; Monsdell  v.  Birchall,  2 W.  Bl.  820  ; 
Price  v.  Seaman , 4 B.  & C.  528. 

They  also  referred  to  Gale  v.  Williamson,  8 M.  & W.  405, 
409,  411 ; Petty.  Todhuntcr , 2 Cell.  Bep.  76. 

M.  C.  Cameron,  Q.  C.  (H.  Cameron  with  him  contra. — - 
The  24  Yic.  ch.  101,  did  not  transfer  the  Metropolitan  Gas 
and  Water  Company  to  the  plaintiffs : it  merely  allowed 
the  plaintiffs  to  establish  a new  company. 

No  evidence  of  the  consideration  alleged  was  given  at 
the  trial. 

The  facts  traversed  by  the  fourth  plea  were  not  proved. 

The  fifth  plea  raised  the  question  whether  the  sale  was 
not  of  a charter,  and  the  judge  should,  therefore,  have  ex- 
pressly directed  the  jury  upon  it. 

A new  trial  was  granted  before  for  the  purpose  of  the 
jury  deciding  the  very  matters  which  the  judge  refused  to 
leave  to  them. 

The  writing  produced  established  that  the  agreement  was 
for  the  sale  of  a charter,  and  no  different  evidence  was  ad- 
missible. Collateral  matter  not  in  writing  may  be  shown 
to  an  agreement  which  is  in  writing;  but  the  written  agree- 
ment cannot  be  contradicted  by  any  verbal  statement : 
Lindley  v.  Lacey,  10  Jur.  N.  S.  1108.  If  any  part  of  the 
consideration  failed  the  whole  failed  : Clay  v.  Ray,  17  C.  B. 
N.  S.  188. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

Whether  the  contract  between  the  parties  is  the  memor- 
andum in  writing, or  the  verbal  understanding  is  the  contract, 
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or  whether  it  is  composed  of  the^verbal  understanding  and 
tl  e writing  together,  is  a question  of  fact  to  he  determined 
by  the  jury. 

In  Allan  v.  Pink,  Lord  Abinger,  C.  B.,  said  : “ If  there 
has  been  a parol  agreement  which  is  afterwards  reduced 
by  the  parties  into  writing,  that  writing  alone  must  be 
looked  to  to  ascertain  the  terms  of  the  contract ; but  this 
principle  does  not  apply  here.  There  was  no  evidence  of 
any  agreement  by  the  plaintiff  that  the  whole  contract 
should  be  reduced  into  writing  by  the  defendant.  The  con- 
tract is  first  concluded  by  parol  and  afterwards  the  paper  is 
drawn  up,  which  appears  to  have  been  meant  merely  as  a 
memorandum  of  the  transaction,  or  an  informal  receipt 
for  the  money,  not  as  containing  the  terms  of  the  contract 
itself.” 


In  Rogers  v.  Haddly  Bramwell,  B.,  said  : “ When  an 
agreement  is  incorporated  in  writing  i-t  is  a plain  rule  of  law 
that  parol  evidence  cannot  be  given  to  add  to  or  take  from 
the  written  agreement ; but,  when  the  contracting  parties 
commit  something  to  writing,  saying  that  it  is  not  to  be  the 
real  agreement,  the  writing  is  not  binding  in  respect  of  the 
contract,  although  juries  should  be  slow  to  believe  such  a 
representation  of  facts.” 

Lindley  v.  Lacey,  and  Harris  v.  JRickett  are  to  the  same 
effect. 

The  written  memorandum  in  this  case  is  as  follows  : 

“ Toronto,  June  15,  1862. 

“ Two  years'after  date  we  jointly  and  severally  promise  to 
pay  Hugh  Miller,  Joseph  Davids  and  John  Ritchey,  junior, 
the  sum  of  three  thousand  dollars  for  the  charter  of  the 
Metropolitan  Gas  Company.  Mem. — This  is  to  remain  in 
the  hands  of  R.gAJHarrison,  Esq.,  until  maturity,  as  secu- 
rity to  the  makers  against  costs,  loss  or  damage,  which 
they  or  either  of  them,  or  the  Metropolitan  Gas  Company, 
may  be  called  upon  to  pay  on  account  of  a certain  suit 
brought  by  the  above  named  payees  and  one  Callaway 
against  the  City  of  Toronto  and  others. 


“ Jas.  E.  Thompson, 
“ Henry  Y.  Hind.” 
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The  question  is,  whether  the  plaintiffs  are  at  liberty  to 
explain  what  the  parties  meant  and  intended  by  the  use 
of  the  words,  “ for  the  charter  ” of  the  Metropolitan  Gas 
Company,  in  this  writing. 

The  defendant’s  counsel  contended  that  it  could  not  be 
explained,  and  that  the  document,  standing  as  it  does, 
shows  plainly  that  the  parties  were  bargaining  for  the  sale 
of  a franchise,  the  transfer  of  corporate  rights  and  privileges* 
which  cannot  be  purchased  or  sold  in  law. 

The  plaintiffs  say  they  are  not  bound  down  to  the  rigid 
construction  of  the  word  charter , and  that  they  are  at  liberty 
to  show  by  the  verbal  arrangement  that  the  parties  perfectly 
understood  that  what  was  bargained  for  was,  as  Mr.  Harri- 
son said,  “the  giving  by  the  plaintiffs  to  the  defendant  and 
Hind  of  the  books,  plans  and  other  papers  relating  to  the 
company,  and  all  the  plaintiffs’  control  of,  and  claims  of 
every  kind  against,  the  company,  and  putting  the  defendant 
and  Hind  in  the  place  of  the  plaintiffs ; and  by  the  plain- 
tiffs ceasing  to  have  any  control  of  the  company.” 

It  was  proved  that  the  plaintiffs  had  in  fact  the  control  of 
the  company,  and  that  they  had  before  then  procured  the 
act  by  which  it  was  incorporated. 

We  do  not  well  see  how  the  franchise  could  be  sold. 
The  term  charter  has  scarcely  a meaning  as  applicable  to 
this  case ; certainly,  not  a correct  meaning. 

There  was  no  charter.  The  company  was  incorporated 
by  act  of  Parliament,  and  the  charter  is  said  to  be  “the 
written  instrument  by  which  the  Crown  institutes  the  body 
politic  and  conveys  to  it  its  peculiar  constitution,  its  rights, 
privileges,  powers  or  estates,  &c.  : Grant  on  Corporations, 
9-13. 

The  charter  does  not,  in  our  opinion,  signify  the  meta- 
physical existence  of  the  corporation,  or  the  franchise  or 
right  to  be,  or  to  exercise  the  functions  of,  such  a body, 
although  the  parties  may  have  used  it  in  such  a sense.  But 
we  cannot  give  to  it  any  precise  meaning : it  depends  upon 
what  meaning  the  parties  themselves  intended  it  to  have,  to 
enable  the  jury  or  the  court  to  say  what  interpretation  the 
word  ought  to  have. 
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The  statute,  which  incorporates,  may  properly  be  called 
the  “ Charter  of  Incorporation and  it  is  common  lan- 
guage to  speak  of  a bank  or  other  body  as  “chartered  by 
Act  of  Parliament;”  and  if,  in  such  a case,  it  was  said  the 
bank  had  sold  its  charter,  one  would  not  understand  by  this 
that  the  statute  itself  was  sold,  but  rather  that  the  franchise 
had  been  parted  with ; and  yet  the  expression  would  be  a 
very  loose  and  inaccurate  one,  and  would  require  some 
kind  of  explanation  to  give  it  the  proper  and  intended 
meaning. 

There  is  the  further  necessity  for  this,  because  these  indi- 
vidual corporators,  although  constituting  the  whole  body  of 
members,  could  not  dispose  of  the  franchise  or  charter  any 
more  than  they  could  sell  the  corporate  lands  and  property, 
“the  individuals  having  no  more  interest  in  the  freehold 
than  perfect  strangers,”  per  Tindal,  C.  J.,  in  Baxter  v.  Brown 
(7  M.  & G.  217) ; and,  per  Maule,  J.,  p.  210,  “ In  the  case 
of  a corporation  it  is  the  whole  body,  the  abstraction  of  law, 
that  is  seised ; the  members  are  no  more  seised  than  the 
members  of  a man’s  body  could  be  said  to  be  seised  of  his 
estate.” 

That  evidence  of  explanation  may  be  given  in  such  a case 
is  stated  in  Taylor  on  Evidence  (4  edit,  ss.1062  and  1082  to 
1087) ; McDonald  v.  Longbottom  (1  E.  &.  E.  977) ; Beacon 
Life  Ass.  Co.  v.  Gibb  (1  Moore,  P.  C.  C.,  N.  S.  78,  7 L.  T. 
N.  S.  574)  ; Shore  v.  Wilson  (9  Cl.  & Fi.  555,  &c.,  per 
Parke,  B.,  and  Tindal,  C.  J.„  S.  C.,  11  Sim.  616). 

In  Shore  v.  Wilson  (11  Sim.  631),  Tindal,  C.  J.,  said : 
“ The  general  rule  I take  to  be,  that  where  the  words  of 
any  written  instrument  are  free  from  ambiguity  in  them- 
selves, and  where  external  circumstances  do  not  create  any 
dcubt  or  difficulty  as  to  the  proper  application  of  those  words 
to  claiments  under  the  instrument,  or  the  subject  matter  to 
which  the  instrument  relates,  such  instrument  is  always  to 
be  construed  according  to  the  strict  plain  common  meaning 
of  the  words  themselves,  and  that  in  such  case  evidence 
dehors  the  instrument,  for  the  purpose  of  explaining  it  ac- 
cording to  the  surmised  or  alleged  intention  of  the  parties 
to  the  instrument,  is  utterly  inadmissible.  * * * * 

The  true  interpretation  of  every  instrument  being  mani- 
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festly  that  which  will  make  the  instrument  speak  the  inten- 
tion of  the  party  at  the  time  it  was  made,  it  has  always  been 
considered  as  an  exception,  or,  perhaps,  to  speak  more  pre- 
cisely, not  so  much  an  exception  from,  as  a corollary  to,  the 
general  rule,  that  where  any  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  themselves,  or  any  difficulty 
as  to  their  application  under  the  surrounding  circumstances, 
the  sense  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  clehors  the  instrument  itself ; 
for  both  reason  and  common  sense  agree  that  by  no  other 
means  can  the  language  of  the  instrument  be  made  to 
speak  the  real  mind  of  the  party.” 

And  the  written  instrument  is  for  the  court  to  decide  upon 
when  explained,  if  it  requires  explanation,  and  without  it, 
when  it  requires  no  explanation  ; and,  in  the  latter  case,  if 
evidence  have  been  improperly  received  to  explain  it,  and 
the  jury  have  found  upon  such  evidence,  the  court  will  dis- 
regard the  evidence  and  the  finding,  and  will  determine  its 
meaning  according  to  the  written  terms  : Neilson  v.  Harford 
(8  M.  & W.  806) ; Bruffv.  Conybeare  (18  C.  B.  N.  S.  258.) 

The  subject  of  the  contract  sued  upon  is  not  the  sale 
of  the  charter.  The  subject  is  the  sum  of  $8,000  which 
the  defendant  agreed  to  pay,  and  the  charter  is  the  con- 
sideration for  that  promise.  There  is,  perhaps,  therefore, 
more  reason  for  permitting  evidence  to  explain  the  meaning 
and  nature  of  the  consideration  than  if  it  were  the  very 
subject  of  the  action. 

We  think  the  language  above  quoted,  in  Shore  v.  Wilson , 
permitted  the  explanatory  evidence  to  be  given  as  to  what 
the  parties  meant  by  the  term  charter,  and  what  they  did 
at  the  time  in  confirmation  of  such  a construction,  as  in  the 
delivery  over  and  acceptance  of  the  books,  opening  fresh 
stoak  books,  &c.,  &c.,  &c. 

If  these  plaintiffs,  by  the  extent  of  their  stock  or  other- 
wise, had  the  control  of  the  company,  they  had  a right  to 
sell  their  stock  to  the  defendant  and  to  give  him  the  con- 
trol of  the  company,  or,  figuratively,  the  charter  of  the 
company  ; and  this  was  all  they  did  do  or  agree  to  do.  If, 
however,  they  had  declared  upon  the  contract,  setting  out 
the  consideration  on  the  record  to  have  been  for  the  charter, 
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it  is  very  likely  the  court  would  have  been  compelled  to  say 
that  an  illegal  consideratson  was  shown,  and  that  the  agree- 
ment could  not  have  been  supported  : because  the  court 
could  not  have  known  nor  have  determined  from  any 
collateral  circumstances  whether  the  expression  was  used  in 
any  other  or  in  what  other  sense  than  that  which  ihe  word 
conveyed  in  its  direct  application. 

The  case,  in  the  Exchequer  Chamber,  of  MacGregorv.  The 
Official  Manager  of  the  Dover  and  Deal  Railway  Go.  (18 
Q.  B.  618)  shows  that  a bargain  by  the  managing  commitee 
of  a company  to  apply  to  Parliament  for  further  powers, 
and  wnen  obtained,  to  hand  over  tlue  scheme  to  another 
company,  could  not  be  enforced  against  the  chairman  of  the 
company  proposing  to  buy,  who  had  promised  to  pay  the 
first  named  company  a certain  sum  of  money  for  the  trans- 
fer ; “ because  it  was  a promise  that  an  act  should  be  done 
contrary  to  the  public  law  of  the  country,  and  it  was,  there- 
fore, illegal  and  void ; ” and  The  East  Anglian  Railway 
Co.  v.  The  Eastern  Counties  Railway  Co.  (11  C.  B.  775)  is 
relied  upon  as  an  authority  to  the  same  effect. 

If  this  had  been  a case  of  that  description  there  is  no 
doubt  the  transaction  could  not  have  been  supported ; but 
it  is  in  nowise  like  it. 

It  was  manifestly  illegal  that  the  oiie  company  should, 
upon  obtaining  powers  for  a given  purpose,  do  an  act  which 
directly  destroyed  the  object  of  incorporation,  and  that 
the  other  company  should  divert  its  funds  from  their  legiti- 
mate application;  but  it  was  not  illegal  that  these  plain- 
tiffs should  give  over  the  control  of  the  company  which  they 
had  to  the  defendant,  who  could  lawfully  accept  it,  and 
who  could  as  readily  carry  on  the  corporate  powers  as  the 
plaintiffs  themselves.  We  are,  therefore,  of  opinion  the  first 
ground  of  nonsuit,  which  was  moved  for  at  the  trial,  canno^ 
be  sustained.  We  are,  also,  of  opinion,  that  the  defendant 
is  not  at  liberty  to  take  any  other  ground  of  misdirection 
than  was  taken  at  the  trial,  which  was  that  “ the  jury  should 
be  told,  that  if  the  substantial  agreement  was  a sale  of  the 
corporate  rights  the  defendant  was  entitled  to  a verdict, 
because  the  agreement  proved  it  and  truly  expressed  the 
sale  between  the  parties.” 
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The  learned  judge  did  leave  the  converse  of  this  to  the 
jury,  “ whether  the  consideration  that  passed  from  the  de- 
fendant and  Hind  was  that  spoken  of  by  Mr.  Harrison  : if 
so,  to  find  for  the  plaintiffs  and  we  think  the  jury  must 
have  un  derstood  from  the  direction  that,  if  they  did  not  find 
the  consideration  which  passed  to  have  been  that  spoken  of 
by  Mr.  Harrison,  they  were  to  find  for  the  defendant.  This 
is  the  tenor  of  the  charge. 

The  learned  judge,  moreover,  could  not  properly  have 
told  the  jury,  as  he  was  asked  to  do,  adding  to  his  direction, 
as  he  was  requested,  “ because  the  agreement  proves  it  [a 
sale  of  the  corporate  rights] , and  truly  expresses  the  sale 
between  the  parties;”  for  that  wTas  the  very  subject  they 
were  to  find,  and,  in  our  opinion,  if  he  had  so  directed  them, 
it  would  have  been  a misdirection  against  which  the  plain- 
tiffs could  have  moved.  This  leaves  yet  the  2nd,  3rd,  4th 
and  5th  grounds  of  nonsuit  to  be  considered. 

The  2nd  objection  is,  that  under  the  issue  to  the  4th  plea 
the  plaintiffs  should  have  proved  an  assignment  by  deed, 
for  it  was  only  by  deed  such  a right  could  pass.  Under  this 
issue  the  plaintiffs  had  to  prove  : 

1.  A transfer  of  all  the  plaintiffs’  claims  against  the 
company. 

2.  That  they  gave  up  the  subscription  list. 

3.  That  they  surrendered  and  relinquished  all  their  right, 
title  and  interest  in,  and  controle  over  the  assets  and  charter 
of  the  company. 

It  was  not  said  that  all  these  things  had  not  in  fact  been 
done,  but  only  that  they  had  not  been  done  by  deed. 

From  the  evidence,  the  subscription  list  and  books,  &c., 
were  certainly  delivered  over  by  the  plaintiffs  to  the  defen- 
dant and  Hind.  This  is  all  they  engaged  to  do,  and  we 
think  it  could  properly  be  done  without  deed. 

From  the  evidence,  the  plaintiffs  did  relinquish  all  their 
right  and  control  over  the  assets  and  charter  of  the  company. 
There  were  no  assets  and  no  charter,  but  the  plaintiffs  put 
the  defendant  and  Hind,  with  respect  to  the  assets  and  char- 
ter, as  before  explained,  exactly  in  the  plaintiffs’  place  ; and 
all  that  had  to  he  done  to  effect  what  was  required  in  this 
case,  we  think,  could  also  have  been  done  without  deed. 
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As  to  the  transfer  of  the  plaintiffs’  claims  against  the 
company  for  their  outlay  in  getting  the  act  of  incorporation, 
and  for  other  charges,  as  detailed  in  the  evidence,  we  do  not 
think  that  a deed  was  necessary.  If  a creditor  give  an 
order  on  his  debtor  in  favour  of  another  person,  that  third 
person  is  said  to  be  the  assignee  of  the  debt,  and  is  entitled  to 
sue  for  it  in  the  name  of  the  creditor,  but  to  his  own  use ; 
and  on  presentation  of  it  the  debtor  is  justified  in  paying  it 
at  once,  although  he  cannot  be  compelled  to  do'  so  until  he 
has  accepted  the  order,  or  otherwise  bound  himself  to  the 
assignee.  It  is  true,  until  the  debtor  has  attorned  to  the 
assignee,  the  order  is  revocable  by  the  creditor,  and  that  it 
is  only  payment  or  acceptance  of  it  which  can  make  the 
assignment  binding  and  irrevocable,  or  perfect.  But  an 
assignment  may,  nevertheless,  be  valid,  though  the  debt 
be  neither  paid  nor  accepted  : not  at  law,  for  a debt  cannot 
be  assigned  at  all,  whether  by  deed  or  not ; but  it  is  other- 
wise in  equity,  for  there  the  assignment  may  be  enforced, 
and  it  is  just  as  good  there,  whether  it  be  by  deed  or  by 
simple  writing. 

In  Howell  v.  Maclvers  (4  T.R.690)  it  was  held  that  it  was 
not  necessary  that  an  assignment  of  a chose  in  action,  an 
interest  in  a contract,  should  be  by  deed. 

In  Heath  v.  Hale,  (4  Taunt.  326)  Mansfield,  C.  J.,  said  ; 
“ If  two  men  agree  for  the  sale  of  a debt,  and  one  of  them 
gives  the  other  credit  in  his  books  for  the  price,  that  may  be 
a very  good  assignment  in  equity : its  resting  in  parole  is  on 
objection  : even  a deed  could  not  assign  it  at  law.” 

In  Tibbitts  v.  George  (5  A.  & E.  107)  Lord  Denman,  C. 
J.,  said  : — “ None  of  the  authorities  which  have  been  cited 
show,  that  it  is  necessary  the  assignment  of  a chose  in 
action  should  be  in  writing  in  order  to  pass  an  equitable 
interest,  although  in  very  many  of  the  cases  there  was  a 
writing.” 

This  second  objection  we  decide  against  the  defendant. 

The  third  ground  of  nonsuit  was,  that  it  was  not  proved 
that  Miller’s  and  David’s  (two  of  the  plaintiffs)  shares  in  the 
company  had  been  assigned  to  the  defendant,  and  so  the 
plaintiffs  did  not,  it  is  said,  give  the  absolute  control  of  the 
company  to  the  defendant. 
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This  objection  is  taken  under  that  part  of  the  fourth  plea 
which  alleges,  that  the  plaintiffs  did  not  surrender  and  relin- 
quish to  the  defendant  and  Hind  “ all  the  plaintiffs’  right, 
title  and  interest  in,  and  control  over,  the  assets  and  char- 
ter of  the  company.” 

The  answer  to  this,  which  was  made  at  the  argument  by 
the  counsel  for  the  plaintiffs,  was,  that  the  consideration  was 
divisible,  and,  if  the  plaintiffs  failed  in  any  smaller  particu- 
lar, the  defendant  might  have  his  remedy  over  for  damages; 
but  the  plaintiffs  would  still  be  entitled  to  recover  in  this 
action,  because  the  defendant  and  Hind  had  received  the 
full  benefit  of  the  contract,  excepting  in  the  respect  com- 
plained of,  and  the  parties  could  not  now  be  replaced  in 
the  same  situation  in  which  they  were  before  and  at  the 
time  of  the  contract ; and  because  damages  would  be  a full 
measure  of  recompense  to  the  defendant  for  any  such  failure 
by  the  plaintiffs. 

This  is  the  principle  established  in  Boone  v.  Eyre  (see  1 
Saund.  820,  c.  note  (8),  and  followed  in  this  country  in  seve- 
ral cases,  and,  among  them,  in  Gilmore  v.  Hall  (10  U.  C.  R. 
309);  Eller  v.  Topp  (6  Exch.  424)  ; Graves  v.  Legg  (9  Exch. 
719);  Elliott  v.  VonGlehn  (j3  Q.  B.  641,  per  Erie,  J.) ; 
Belin  v.  Burness)  9 Jur.  N.  S.  620)  ; and  on  consideration, 
we  think,  this  is  a good  answer,  and  that  the  defendant 
must  have  recourse  to  his  cross  action  for  redress. 

The  4th  objection  wras,  that  no  surrender  from  the  Gas 
and  Water  Company  to  the  plaintiffs  was  proved,  as  alleged 
in  the  first  count  and  traversed  by  the  third  plea. 

The  1st  count  states,  that  before  the  making  of  the  agree- 
ment the  plaintiffs  and  Callaway  associated  themselves  to- 
gether for  the  purpose  of  carrying  on  business  in  Toronto 
as  a gas  company,  under  the  name  of  the  Metropolitan  Gas 
Company,  “and  obtained  from  a certain  other  company, 
then  known  as  the  Metropolitan  Gas  and  Water  Company, 
a surrender  of  their  rights  and  privileges  to  manufacture  and 
supply  gas,  the  said  other  company  agreeing  to  confine  their 
operations  to  the  supply  of  water  only,  so  far  as  such  last 
mentioned  company  could  lawfully  give  and  make  such 
surrender,  and  until  an  act  of  Parliament  could  be  obtained 
for  legalizing  such  surrender  and  incorporating  the  Metropo- 
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litan  Gas  Company,  which  act  of  Parliament  was  in  due 
course  obtained.” 

This  allegation  was  proved,  we  think,  by  the  deed  between 
the  Metropolitan  Gas  and  Water  Company,  on  the  one  part, 
and  the  plaintiffs  and  Callaway,  on  the  other  part  dated  the 
9th  of  March,  1860,  and  put  in  at  the  trial.  By  this  ,deed 
the  company,  in  consideration  of  the  $3,000,  did,  “so  far  as 
they  lawfully  can  or  may,  without  forfeiting  or  impairing 
their  charter,  or  any  part  thereof,  or  privileges  thereunder, 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the 
parties  of  the  second  part  [the  plaintiffs  and  Callaway]  their 
heirs,  executors,  administrators  and  assigns,  forever,  all  the 
rights,  powers  and  privileges,  of  every  kind  and  nature,  of 
the  parties  of  the  first  part  under  the  said  recited  acts,  or 
either  of  them,  so  far  as  such  interest,  rights,  powers  and 
privileges  have  regard  to  the  construction  and  maintenance 
of  gas  works,  as  contemplated  by  the  said  acts  or  either  of 
them,  together  with  all  profit  and  advantage  to  be  derived 
therefrom,  as  fully  and  effectually  as  now  held  or  enjoyed  by 
the  parties  of  the  first  part  under  the  said  recited  acts,  or 
either  of  them,  at  or  before  the  execution  of  these  presents 
with  full  power,  so  far  as  can  be  granted  by  the  parties  of  the 
first  part,  to  do  and  perform  all  and  whatsoever  the  parties 
of  the  first  part  are,  so  far  as  relates  to  the  said  gas  works, 
authorized  and  empowered  by  the  said  recited  acts  to  do 
and  perform.” 

We  do  not  see  what  reason  there  was  for  this  objection, 
as  there  appears  to  be  no  cause  in  substance  or  in  fact  for  it. 

The  5th  and  last  ground  of  nonsuit  was,  that  the  whole 
consideration  for  the  defendants’  promise  should  have 
appeared  in  writing;  which  we  understand  to  mean  that, 
even  if  it  be,  as  the  plaintiffs  assert,  that  the  true  considera- 
tion was  the  giving  up  by  them  of  the  stock-books,  &c.,  &c., 
&c.,  and  that  it  was  not  for  the  sale  of  the  charter,  this 
actual  consideration  should  have  been  embodied  in  the 
written  agreement.  It  is  in  effect  an  objection  to  any  ex- 
planation being  receivable  as  to  what  the  word  charter  was 
really  intended  by  the  parties  to  mean,  and  we  have  already 
expressed  an  opinion  with  respect  to  it. 

We  think,  therefore,  the  rule  should  be  discharged. 

Rule  discharged . 


529 


Miller  y.  Wiley  et  al. 

Dower — Release  during  coverture — Con.  Stats.  U.  C.  ch.  90 — Pleading. 

To  an  action  of  dower  defendants  pleaded  that  demandant,  after  marriage 
and  during  her  husband’s  lifetime,  joined  with  him  in  a conveyance  by 
deed  of  the  lands  to  a purchaser,  in  which  deed  a release  of  dower  was 
contained. 

Held , on  demurrer,  plea  good. 

Sernble , that  if  it  had  appeared  demandant  had  not  released  by  deed,  or  had 
not  joined  therein  with  her  husband,  or  that  there  was  no  release  of 
dower  contained  in  the  deed,  or  that  she  had  not  released  to  a purchaser, 
the  plea  would  Have  been  bad. 

A right  t©  dower,  although  not  an  estate,  is  an  interest,  in  land  within 
Con.  Stats.  U.  C.  ch.  90  ; and  therefore, 

Semble,  that  under  that  statute  a woman  may  before  assignment  of  dower 
convey  her  right  to  any  person. 

Dower — 

Plea,  that  the  demandant,  after  she  became  the  wife  of 
Andrew  Miller,  and  during  his  lifetime,  joined  with  her  hus- 
band in  a conveyance  by  deed  of  said  lands  to  a purchaser,, 
in  which  deed  a release  of  dower  was  contained. 

Demurrer , 1.  That  it  was  not  shown  the  tenants  were 
parties  to  the  conveyance  or  release  mentioned,  or  that  they 
had  any  privity  or  connection  therewith,  or  that  such  release 
was  made  in  favour  of,  or  intended  to  apply  to, the  tenants,  or 
that  they  had  any  interest  therein,  or  were  in  any  way 
entitled  to  avail  themselves  thereof,  or  claim  under  the  pur- 
chaser therein  mentioned. 

2.  That  it  was  not  shown  the  demandant  ever  released 
the  said  tenants,  or  the  person  therein  referred  to  as  the 
“purchaser,  ” or  any  person  under  whom  the  tenants  claimed 
from  the  said  claim  of  dower,  and  it  appeared  on  the  face  of 
the  plea  that  the  tenants  were  not  the  purchasers,  and  it  was 
not  stated  to  whom  or  in  whose  favour  the  supposed  release 
of  dower  was  made. 

3.  That  the  deed  was  not  fully  or  sufficiently  set  out  to 
enable  the  court  to  determine  the  nature  and  effect  thereof, 
nor  was  it  pleaded  expressly  as  a release  to  the  tenants,  and 
it  was  impossible  safely  to  take  issue  thereon. 

4.  That  the  deed  was  not  set  forth  with  sufficient  certainty 
and  particularity  ; the  dates  or  names  of  the  parties  thereto 
were  not  given  ; and  it  was  impossible  for  the  demandant  to 
know  what  particular  deed  might  be  set  up  thereunder,  or  to 
meet  or  answer  the  plea. 

84. 


16,  u.  c.  c.  p. 
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Edward  Martin , for  the  demurrer,  contended,  chiefly, that 
the  dower  or  right  to  dower  might  have  been  conveyed  by  the 
husband  and  wife  to  a purchaser  of  that  dower,  and,  as  such 
purchaser  could  not  in  his  own  name  bring  this  action,  that 
she  might  be  suing  for  the  benefit  of  such  purchaser, in  which 
case  the  plea,  though  strictly  true,  would  be  no  defence.  He 
referred  to  Pixley  v.  Bennett,  11  Mass.  Eep.  298;  Bank 
of  Upper  Canada  y.  Thomas , 2 Error  and  Appeal  508; 
Storer  v.  Gordon,  3 M.  & S.  308  ; Maundrell  v.  Maundrell , 
7 Ves.  567,  S.  C.,  10  Yes.  246  ; McGill  v.  Squire,  13  U. 
C.  Q.  B.  550 ; Saunderson  v.  Caston,  1 Grant  349 ; Rose  v. 
Simmerman,  3 Grant  598 ; Wilson  v.  Braddyle,  9 Exch. 
718 ; Newman  v.  Kissock  8 C.  P.  41 ; Bullen  & Leake’s 
Precedents,  567. 

F.  McKelcan,  contra. — The  recovery  of  dower  is  a recov- 
ery in  rem  and  is  therefore  binding  on  all  persons,  so  long 
:as  the  recovery  is  had  against  a person  competent  to  assign 
-dowrer. 

The  tenants  are  sued  as  tenants  of  the  freehold,  and  there 
is,  therefore,  privity  of  estate  : the  plea  is  framed  in  the  very 
words  of  the  statute  : Con.  Stats.  U.  C.  ch.  84,  s.  4 ; 24  Yic. 
c.  40,  s.  19. 

If  the  plea  is  too  general,  particulars  could  have  been 
demanded  : Marshall  v.  The  Emperor  Life  Assurance  Co., 
1 Law  Bep.  Q.  B.  35. 

Martin,  in  reply,  cited  Brabant  v.  Wilson,  1 Law  Rep* 
Q.  B.  24 ; Co.  Litt.  279,  280 ; Carstairs  v.  Roliston , 5 
Taunt.  551  ; Bac.  Abr.,  “Extinguishment,”  149. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

Many  of  the  cases  which  were  cited  do  not  require  to  be 
considered  : there  are  only  a few  of  them  which  have  any 
proper  application  to  the  question. 

Our  statute  provides  that  “A  married  woman  may  bar  her 
dower  many  lands  or  hereditaments  in  Upper  Canada  by  join- 
ing with  her  husband  in  a deed  or  conveyance  thereof, in  which 
a release  of  dower  is  contained;”  and  the  act  of  1861  provides, 
“Nor  shall  any  action  [for  dower]  be  hereafter  brought, 
in  case  the  claimant  joined  in  a deed  to  convey  the  land  or 
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release  dower  therein  to  a purchaser,  though  the  acknow- 
ledgment required  by  law  at  the  time  may  not  have  been  had, 
or  though  any  informality  may  have  occurred  in  respect 
thereof:”  and  the  demandant  contends,  that  although  she 
has  joined  in  a deed  to  convey  the  land,  in  which  a deed  of 
dower  was  contained  to  a purchaser,  she  is  still  entitled 
4o  bring  this  action  for  her  dower,  because  the  tenants  do 
not  shew  they  were  parties  in  this  conveyance,  or  aver  that 
they  have  any  privity  or  connection  therewith. 

The  general  rule  certainly  is,  that  the  plaintiff  or  demand- 
ant in  every  action  must  shew  a title  to  maiutain  it. 

In  terms  de  la  ley  it  is  said,  “An  action  is  a right  of 
prosecuting  to  judgment  that  which  is  due  to  any  one.” 

So  in  Co.  Litt.  285  it  is  defined  as  “ the  lawful  demand 
-of  a man’s  right 3 Bl.  Com.  116. 

In  the  common  count  for  goods  sold  and  delivered,  the 
plaintiff  shews  title  by  stating  he  sold  and  delivered  the 
goods  to  the  defendant,  which  is  equivalent  to  the  allega- 
tion that  they  were  his  goods:  Fenton  v. Ellis  (5  Taunt.  192); 
Williams  v.  Millington  (1  H.  Bl.  86) ; and  if  the  goods  were 
not  the  property  of  the  plaintiff,  so  that  there  was  no  sale 
in  law,  this  fact  must  be  specially  pleaded : Walker  v.  Miller 
<11  Q.  B.  478). 

In  trover,  it  is  said  the  defendant  has  converted  to  his  own 
use  the  plaintiff’s  goods.  In  trespass  the  same  kind  of  title 
is  stated. 

When  an  action  is  given  to  a party  grieved  he  must  shew 
his  title  to  sue,  by  shewing  that  he  is  the  party  grieved : 
Boyce  v.  Higgins  (14  C.  B.  15.) 

On  this  record  the  demandant  asserts  title  by  saying  that 
she  was  the  wife  of  Andrew  Miller,  deceased,  and  that  she 
demands  “ her  dower  of  the  endowment  of  the  said  Andrew 
Miller,  whereof  she  hath  nothing and  she  contends  she  is 
entitled  to  maintain  the  demand,  although  it  is  quite  untrue 
that  she  had  any  such  title  at  the  commencement  of  this  suit. 

In  Gadsden  v.  Barrow  (9  Exch.  514)  the  claimant  in  an 
interpleader  suit  was  defeated  by  a bill  of  sale  prior  to  his 
being  set  up,  although  the  defendant,  the  execution  debtor, 
thereby  shewed  that  he  also  had  no  right  to  the  goods,  be- 
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cause  it  appeared  that  the  plaintiff  had  no  right  to  make 
the  claim. 

In  trespass,  to  a plea  of  liberum  tenemcntum,  the  plain- 
tiff may  reply  a lease  by  the  defendant  to  a third  person, 
without  showing  title  from  the  third  person ; because  his 
own  actual  possession  is  a a sufficient  title  to  enable  him  to 
maintain  the  action  against  every  one  but  the  person  having 
legal  title,  and  his  replication  has  shewn  that  the  defendant 
s not  that  person:  Ryan  v.  Clarke  (14  Q.  B.  65). 

If  this  argument  be  maintainable,  no  tenant,  unless  he 
shows  his  title,  would  be  at  liberty  to  plead  in  denial  of  the 
husband’s  seisin  or  death,  or  of  the  marriage,  and  would  be 
precluded  from  asserting  a recovery  or  assignment  of  dower, 
or  elopement,  or  forfeiture,  or  any  other  maiter  as  an  answer 
to  the  action.  But  we  think  it  is  not  maintainable  : we  da 
not  see  how  it  is  possible  that  the  wife  can  be  allowed  to 
enforce  by  action,  which  means  a process  for  the  recovery  of 
a right , when  it  is  admitted  she  has  no  right ; nor  do  we  see 
any  distinction  between  her  suing  to  enforce  dower,  and  her 
suing  in  ejectment  or  in  trespass,  after  has  had  her  dower 
assigned ; nor  can  it  be  that  she  can  recover  dower  which  is 
a mere  excrescence  of  or  interest  annexed  to  the  husband’s 
estate ; or  that  she  can  get  the  benefit  of  this  collateral 
interest  without  title,  when  the  husband  could  not  himself 
have  recovered  the  principal  estate  except  by  shewing  title. 

We  cannot  think  hfof  any  consequence  whether  this  defect 
of  title  appears  in  the  count  or  is  disclosed  by  plea.  If  it  had 
appeared  in  the  count,  judgment  would  have  gone  against  the 
demandant  for  her  own  defective  title  ; and  if  it  be  made  to 
appear  by  the  plea,  judgment  should  in  like  manner  go  against 
her  for  the  matter,  which  by  her  demurrer  she  has  admitted 
against  her  right ; and  we  do  not  see  how  it  can  be  of  any 
consequence  who  it  is  pleads  the  matter,  so  long  as  that 
plea  shows  a bar  or  extinguishment  of  the  dower  in  law. 

It  is  rather  a strange  objection  to  be  taken  by  the  de- 
mandant in  this  casej;  because  she  has  sued  these  tenants 
as  persons  who  arercompetent  in  law  to  render  to  her  dower, 
and  yet  she  says  they  are  not  to  be  permitted  to  set  up  any 
just  answer  to  it. 
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Itis_neverof  any  consequence  to  the  dowress  who  the 
tenant  of  the  freehold  is,  or  by  what  title  he  holds.  She  may 
sue  a disseisor,  the  actual  tenant  of  the  freehold,  just  as  she 
would  the  person  who  was  the  true  tenant  of  the  freehold,  if 
he  were  in  the  possession ; and  a recoveryjagainst  such 
disseisor,  or  even  a voluntary  assignment  of  dower  made  by 
him,  is  as  valid  and  conclusive  against  the  true  owner,  as  if 
it  had  been  made  by  the  true  owner  in  person. 

In  this  action  the  dowress  having  treated^these  tenants  as 
enants  of  the  freehold, and  as  bound  by  law  and  competent  to 
assign  to  her  her  dower,  privity  of  estate  is  thus  established  : 
*Co.  on  Litt.  2656,  266a ; and  privity,  which  makes  them  the 
proper  representatives  of  the  freehold  must  be  sufficient 
privity  to  entitle  them  to  plead  any  just  or  true  plea  to  this 
demand. 

If  it  had  appeared  that  the  demandant  had  not  released 
her  dower  by  deed,  or  had  not  joined  in  the  deed  with  her 
husband,  or  that  there  was  not  a release  of  dower  contained 
in  the  deed,  or  that  she  had  not  released  to  a purchaser,  the 
plea  rerhaps,  would  not  have  been  good  ; but  when  it  is  in 
the  very  words  of  the  statute,  we  think  it  must  be  sufficient# 
although  the  purchaser  is  not  named, and  although  that  pur- 
chaser is  not  shown  to  have  taken  a freehold  estate. 

It  was  not  objected  to  the  plea  that  the  purchaser  was  not 
shewn  to  have  been  a purchaser  of  the  freehold  ; and  if  it 
had  we  are  not  prepared  to  say  it  would  have  been  entitled  to 
prevail:  we  rather  think  it  would  not;  for  the  statute  is  in  the 
negative  form,  that  “no  action  shall  be  brought  in  case  the 
claimant  joined  in  a deed  to  convey  the  land, or  releasedower 
therein  to  a purchaser;"  and  as  it  expressly  makes  the  con- 
veyance or  release  to  a purchaser  sufficient, we  could  not  have 
gone  counter  to  the  very  words  of  the  statute. 

If  the  demandant  had  wished  to  raise  the  point  she  might 
have  done  so  by  replication,  alleging  that  such  purchaser 
was  not  a tenant  of  the  freehold,  or  did  not  take  by  the  deed 
or  conveyance  an  estate  of  freehold. 

If  it  had  not  been  for  this  express  enactment,  it  is  very 
likely  the  plea  might  have  been  defective  in  this  respect, and 
we  might  have  been  obliged  to  notice  the  defect,  whether  it 
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had  been  expected  to  or  not.  We  refer  to  the  anonymous 
case  in  Cro.  Jac.  151,  where  a plea  of  release  of  dower  to 
the  tenant  in  possession  was  held  bad,  because  it  did  not 
aver  a release  to  the  tenant  of  the  freehold.  See  also  Co. 
Litt.  2 66a. 

But  it  was  argued  that,  although  this  may  be  quite  correct 
in  ordinary  cases,  the  defence  does  not  exclude  the  case  of  a 
sale  of  the  dower  by  husband  and  wife  to  a purchaser,  who 
would  have  the  right,  it  is  said,  to  maintain  this  action  in  the 
plaintiff’s  name,  because  he  could  not  bring  it  in  his  own, and 
that  this  may  in  truth  be  the  fact  and  ground  on  which  this 
action  has  been  brought;  and  if  it  should  be  so,  that  the  plea 
cannot  possibly  be  a good  defence  to  prevent  the  widow  from 
receiving  dower  for  the  benefit  of  the  assignee,  although  the 
plea  is  literally  true. 

The  case  of  The  Bank  of  Upper  Canada  v.  Thomas  was 
referred  to,  to  show  that  such  a release  or  assignment  of 
dower  might  be  made  to  a purchaser.  That  case  is  not  a de- 
cision to  that  effect.  The  husband  there  conveyed  the  land 
and  the  wifereleasedher  dower.  The  court  set  aside  or  rather 
treated  the  deed  as  fraudulent  as  against  creditors;  but  it  was 
still  valid  as  between  the  husband  and  his  grantee,  so  that  a 
release  of  the  dower  could  still  attach  upon  it.  It  was  not,  as 
the  demandant’s  counsel  contended,  an  authority  that  the 
husband,  while  retaining  his  own  estate,  could  join  with  his 
wife  in  a conveyance  of  her  dower  to  a purchaser  of  the  mere 
inchoate  fight  of  dower,  and  confer  upon  such  purchaser  a 
valid  interest,  which  might  be  enforced  after  the  husband’s 
death  for  the  benefit  of  the  purchaser. 

It  is  not  necessary  to  express  any  opinon  upon  this  ques- 
tion ; it  is  sufficient  for  us  to  say  that,  if  the  facts  of  this  case 
be  really  the  facts  which  have  been  suggested  and  argued 
upon  by  the  demandant’s  counsel  in  support  of  this  demurrer, 
they  ought  to  be  properly  set  up.  We  cannot  assume  them 
to  be  so,  the  count  states  what  we  must  take  to  be  true,  at 
any  rate  until  it  be  stated  differently,  that  the  demandant  is 
suing  in  order  to  recover  for  herself  the  dower  which  she  is 
entitled  to  of  the  endowment  of  her  husband;  and  we  cannot 
surnise  that  this  means  that  she  is  not  so  suing  for  herself, 
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but  for  somebody  else.  To  the  count,  therefore,  as  it  is  now- 
framed,  we  think  the  plea  affords  a good  answer. 

If  there  be  any  further  facts  the  demandant  should  reply 
them,  or,  if  the  plea  create  any  embarrassment  against  the' 
alleged  assignee’s  right,  it  might,  perhaps,  be  struck  out  on 
motion ; but  while  it  stands  it  is  a good  defence  in  law : it 
states  not  a release  to  a mere  stranger,  but  to  a purchaser 
of  the  land  from  her  husband. 

The  case  of  Pixley  v.  Bennett  (11  Mass.  R.  298)  is  re- 
ported as  follows  : The  tenant,  to  a count  in  dower,  pleaded 
that  the  demandant  by  deed,  on  the  14th  of  October,  1809, 
for  a valuable  consideration,  released  to  the  tenant  all  claim 
or  demand  on  account  of  dower,  or  any  claim  to  the  premises 
described.  The  demandant  craved  oyer  of  the  deed  and  set 
it  out,  by  which  it  appeared  that  the  release  was  made  by 
the  demandant  to  John  Freeze  and  Timothy  Edwards,  with 
full  power  to  demand  and  possess  the  same,  The  demand- 
ant thereupon  demurred. 

For  the  tenant  it  was  argued  that  the  deed,  though  not 
made  to  the  tenant,  was  an  effectual  bar  to  the  demandant’s 
claim  of  dower,  and,  having  once  released  her  claim,  she 
was  forever  estopped  from  demanding  dower,  whoever  might 
be  in  possession  of  the  land. 

By  the  court:  “ The  deed  relied  on  to  bar  the  demandant 
shows  no  privity  of  estate  or  connection  of  any  kind  between 
her  and  the  tenant : it  cannot  avail  the  tenant  in  this  action.’” 

Reference  is  made  to  Parke  on  Bower  (884,)  and  to  sev- 
eral American  cases ; but  not  one  in  the  slightest  degree 
warrants  the  decision  of  the  court. 

In  Gray  and  wife  v.  McCune  (11  Harr.,  28  Penn.  R.. 
451)  the  court  say  on  the  same  point : “ The  suit  might,  not- 
withstanding such  conveyance  to  a stranger,  be  carried  on 
for  his  use  in  the  name  of  the  demandant.  This  is  all  that, 
is  decided  in  Pixley  v.  Bennett ; and  the  tenant  who  does  not 
claim  under  such  conveyance,  and  who  is  an  entire  stranger 
to  the  consideration,  cannot  set  it  up  as  a defence.  If  it 
passed  no  right  it  was  clearly  no  defence.  If  it  did  pass  a 
right  the  action  might  well  be  maintained  for  the  benefit 
of  the  grantee  or  his  assigns.  In  either  case,  the  defendant. 
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being  a stranger  to  it,  had  nothing  to  do  with  it ; ” and  Rob- 
inson v.  Bates  (8  Metcalf  40)  is  referred  to. 

Wolcott  v.  Knight  (6  Mass.  418)  is  also  referred  to,  for  a 
dictum  of  the  Chief  J ustice  which  it  contains  ; and  although 
that  dictum  is  not  approved  of,  we  think  it  particularly 
appropriate  and  sound.  The  action  was  an  old  real  action 
— a writ  of  entry  sur  disseisin.  The  Chief  Justice  said  in 
that  case  : “And  although,  under  the  general  issue  the 
tenant  cannot  give  in  evidence  a title  under  which  he  does 
not  claim,  unless  it  be  to  rebut  the  demandant’s  vidence 
of  seisen,  yet  he  may  plead  in  bar  a conveyance  by  the 
demandant  to  a third  person  under  which  he  does  not  claim ; 
for  if  the  tenant  have  no  right,  yet,  if  the  demandant  have 
no  right,  he  cannot  in  law  draw  into  question  the  tenant’s 
seisin,  whether  acquired  by  right  or  by  wrong.” 

We  can  quite  understand  that  a wrong  doer  has  no  right 
to  interfere  with  the  plaintiff’s  possession,  or  to  question  his 
rights,  as  in  Jeffries  v.  Williams  (5  Exch.  792,)  where  the 
plaintiff  complained  of  the  defendant  for  excavating  his 
ground  so  near  to  the  plaintiff’s  property  that  his  houses 
were  injured ; and  it  was  held  he  wTas  entitled  to  succeed, 
although  he  did  not  shew  any  more  title  to  the  support  he 
claimed  th  an  the  mere  enjoyment  of  that  support : because 
the  defendant  shewed  no  right  or  title  to  remove  the  support, 
and  was,  therefore,  to  be  considered  as  a wrongdoer.  The 
court  said  : — “ If  a house  is  de  facto  supported  by  the  soil 
of  a neighbour,  this  appears  to  us  to  be  sufficient  title  against 
any  one  but  that  neighbour,  or  one  claiming  under  him ; 
just  as  one,  who  should  prop  up  his  house  by  a shore  rest- 
in  on  his  neighbours’s  ground  would  have  a right  of  action 
against  a stranger,  who,  by  removing  it,  causes  the  house 
to  fall ; but  none  against  his  neighbour,  or  any  one  author- 
ised by  the  neighbour  to  do  so,  if  he  took  it  awa}7,  and 
caused  the  same  damage.” 

But  the  tenants  in  this  action  are  not  treated  as  wrong 
doers  : they  are  sued  as  the  rightful  tenants  of  the  freehold, 
competent  to  render  the  dower  demanded  ; and  it  seems  to 
us  that  they  are  entitled  to  say  that  the  reason  why  they  do 
not  assign  the  dower  is,  that  the  demandant,  at  the  time 
when  her  husband  conveyed  this  land  to  a purchaser,  joined 
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in  that  deed  and  released  her  dower  in  the  land,  and  so  she 
has  no  further  claim  upon  this  land  for  dower.  If  she  can 
recover  under  these  circumstances  on  this  occasion,  she  may 
go  on  again  and  again  and  recover  her  dower  in  different 
suits  until  she  has  got  the  whole  of  the  land,  unless  the 
tenants,  who  are  in  possession  at  the  time,  are  able  to  estab- 
lish their  privity”  with  the  original  purchaser,  to  whom  she 
made  the  release. 

According  to  the  argument  for  her,  she  could,  after  re- 
covering her  dower  against  these  tenants  in  this  suit,  bring 
a second  action  against  them  and  recover  it  over  again  ; be- 
cause she  would  in  the  second  suit  repeat,  and  be  entitled 
to  repeat,  the  same  argument  as  she  has  advanced  now, 
“ What  business  is  it  of  yours  whether  I have  got  my  dower 
before  or  not,  or  released  it  or  not ; you  show  no  privity  with 
the  releasee  of  my  dower,  and,  therefore,  as  against  you,  I 
am  entitled  to  succeed,  whenever  and  as  often  as  I choose  to 
sue  you.”  We  say  the  same  answer  the  tenants  could  give 
in  a second  action  against  them  they  can  make  now  to  this 
action  under  the  like  facts  and  circumstances. 

We  had  considered  the  case  so  far,  when  we  thought  it 
better  to  examine  it  more  fully.  We  have,  therefore,  looked 
into  both  the  English  and  American  decisions,  and  upon 
the  whole  we  find  the  correctness  of  the  opinion  we  had 
formed  and  have  expressed  fully  confirmed. 

The  expression  that  a married  woman  may  bar  her  dower 
in  any  lands,  means  no  more  than  that  she  may  convey, 
release,  or  part  with,  or  do  some  act  which  avoids  her 
dower,  or  right  to  dower. 

In  Com.  Dig.,  “Pleader,”  S.  6,  is  a division: — A matter 
which  bars  or  avoids  an  estate;  and  it  is  there  said,  “ So 
the  jury  may  find  a collateral  warranty,  for  it  bars  a right.' 

So  in  title,  “ Estates  by  Grant,”  B.  25,  it  is  said : — “ So 
a fine  by  tenant  in  tail  not  only  bars,  but  extinguishes  the 
estate .” 

In  Stephen  on  Pleading,  bar  is  said  to  be  derived  from  a 
French  term,  and  it  is  used  in  the  sense  “ to  bar  the  plain- 
tiff his  demand.”  It  is  a term  used  also  to  distinguish 
pleas  in  bar  from  dilatory  pleas. — Stephen  on  Pleading. 
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Pleas  in  bar  are  those  defences  which  show  either  that  the- 
plaintiff  never  had  a cause  of  action,  or  that  it  has  been 
discharged  : Tidd’s  New  Prac.  822  ; Ch.  on  Pleading. 

So  in  6 Co.  7,  it  is  used  in  a similar  sense,  where  one  is- 
barred  in  any  action,  by  judgment,  &c. 

In  all  works  treating  of  dower  the  like  expression  is  used 
as  to  barring  it. 

It  is  said  that  until  assignment  of  dower  the  widow  has  no 
estate,  in  the  land,  for  the  law  casts  the  freehold  on  the  heir 
on  the  death  of  the  ancestor  : Cruise’s-Dig.,  “Dower,”  c.  3,- 
sec.  1 ; and  whenever  the  assignment  is  made  she  is  in  of 
the  estate  of  her  husband  : sec.  21. 

In  Brown  v.  Meredith  (2  Keen,  527)  Lord  Langdale, 
M.  B.,  said  : — “ Until  the  lands  to  be  held  in  dower  are  as- 
signed the  widow  has  no  estate  in  the  lands  of  her  deceased 
husband.  She  has  a right  to  have  her  dower  assigned,  but 
she  has  no  estate  in  the  lands,  and  her  after  husband,  claim- 
ing only  in  her  right,  has  no  estate  in  the  lands.” 

By  a fine  levied  by  husband  and  wife  of  the  husband’s 
land  the  right  to  dower  of  the  wife  was  released  : 10  Co.  49  ; 
Cruise’s  Dig.  Title  xxxv.,  Fine,  c.  10.,  sec.  16.  This  was  so 
because  her  title  was  only  inchoate  during  the  husband’s 
life  ; it  was,  nevertheless,  an  interest  attaching  on  his  land 
by  the  marriage  and  seisin  : Parke  on  Dower,  192. 

After  the  death  of  the  husband  the  title  to  dower  may  be 
extinguished  by  the  release  of  the  widow  to  the  terre  tenant ; 
and,  if  the  husband  during  the  marriage  make  an  estate  for 
life,  the  widow  may  after  her  husband’s  death  release  to 
the  reversioner;  but  dower  will  not  be  extinguished  by  a 
release  of  all  actions  real,  unless  the  release  has  the  freehold 
so  as  to  be  tenant  to  the  prcecipe.  To  any  other  person  than 
the  freeholder  it  is  of  absolute  necessity  that  his  widow 
should  release  her  right,  and  in  practice  she  should  do  so  in 
every  case  : Parke  on  Dower,  213. 

If  this  observation  of  releasing  to  any  other  person  than 
the  freeholder  be  meant  to  apply  to  a release  of  the  right  to 
dower  before  assignment,  it  is,  perhaps,  not  altogether 
warranted,  for  the  authorities  referred  to  in  support  of  the 
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whole  passage,  Shep.  Touch.  828,  and  Altham’s  case  (8  Co.. 
151  a,  154),  do  not  sanction  it. 

In  8 Co.  151  a,  it  is  said,  “ That  a release  by  the  widow 
of  all  actions  real  to  the  reversioner  in  fee  expectant  on  a 
freehold  did  not  extinguish  the  dower,  because  the  wife  could 
not  sue  the  reversioner,  as  he  was  not  tenant  of  the  freehold 
and  could  not  render  the  dower.  * * * * But  if  the 

wife  had  released  totum  jus,  all  her  right,  to  him  in  the 
reversion,  her  dower  had  been  extinct,  because  her  dower 
would  accrue  to  her  not  only  out  of  the  estate  for  life,  hut 
also  out  of  the  reversion  ; for  when  the  right,  which  is  the 
foundation  and  principal,  is  released,  by  consequence  the 
action,  which  is  but  the  means  to  recover  it,  is  also  released.” 
And  in  fo.  154  it  is  said,  “ By  the  release  of  all  demands  to 
him  in  the  reversion,  if  the  deed  of  release  had  not  gonej 
further,  the  dower  of  the  wife  had  been  barred.” 

In  151  b there  is  a passage  against  the  release  of  all  actions 
to  a stranger  being  of  any  effect:  “ If  the  tenant  of  the 
freehold  has  a release  of  actions  real  of  the  demandant,  made 
to  him  before  the  writ  purchased,  and  he  pleads  it,  it  is  a 
good  plea  for  the  demandant  to  say,  that  he  who  pleads  the 
plea  had  nothing  in  the  freehold  at  the  time  of  the  release 
made ; for  then  he  had  no  cause  to  have  any  action  real 
against  him  1 Boper  on  Husband  and  Wife. 

In  Hoe’s  case  (5  Co.  71  a)  it  is  more  distinctly  stated  : “A 
woman  had  title  of  dower  and  releases  to  him  in  reversion, 
and  afterwards  tenant  for  life  surrendered  to  him,  and  it 
seemed  a good  bar ; and  yet  the  woman  had  no  cause  of 
action  against  him  in  the  reversion  at  the  time  of  the  release 
made  ; but  the  reason  is,  because  the  woman  had  right  to  the 
land,  and  he  in  the  reversion  had  an  estate  on  which  a re- 
lease might  enure , and  by  recovery  of  her  dowery  his  estate 
would  be  charged.”  See  also  1 Co.  112  a ; Shep.  Touch.  328- 
9-30;  Com.  Dig.,  “Belease,”B.  3. 

In  Brown  v.  Meredith,  before  mentioned,  the  husband  of 
a woman,  who  was  entitled  to  demand  dower  out  of  the  estates 
of  her  former  husband,  made  an  assignment  to  certain  per- 
sons, and  also  the  creditors,  of  all  and  singular  the  legacies, 
debts, money  s,  estates  and  effects  whatsoever  and  wheresoever 
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and  of  what  nature  and  kind  soever,  of  or  to  which  J.  H.  [the 
husband]  in  right  of  his  wife  or  otherwise  was  possessed : 
Held,  these  words  did  not  pass  the  claim  of  the  assignor’s 
wife  to  dower  under  the  former  husband.  The  Master  of  the 
Bolls  said : “And  supposing  the  widow’sright  to  dower  to  be 
an  interest,  which  her  after  taken  husband  could  assign  in 
equity ; I think  by  the  deed  he  has  not  assigned  his  wife’s 
claim  to  dower  to  the  plaintiffs.  * * * *•  And,  without 
saying  that  the  right  of  Mrs.  Hall  might  not  by  proper  means 
have  been  effectually  assigned  in  equity,  I think  by  this 
deed  it  did  not  pass.” 

Under  the  former  law  in  England,  if  the  widow  married 
again,  a fine  was  the  only  sufficient  mode  by  which  she  could 
release  her  title  of  dower  during  the  continuance  of  her 
coverture:  Parke  on  Dower  213. 

A woman  may  release  her  right  to  dower  to  guardian  in 
♦ chivalry,  because  dower  is  demandable  against  him  : Shep. 
Touch.  829  ; or,  as  stated  in  Co.  on  Litt.  266a,  “And  yet  in 
some  case  a right  of  freehold  shall  drown  in  a chattel ; as,  if 
a feme  hath  a right  of  dower,  she  may  release  to  the  guardian 
in  chivalry,  and  her  right  of  freehold  shall  drown  in  the  chattel , 
because  the  right  of  dower  doth  lie  ageinst  him,  and  the  heir 
shall  take  advantage  of  it.” 

So  any  mere  right,  which  is  released,  shall  not  be  set  up 
again  as  a distinct  right,  “As,  when  a naked  right  is  released 
to  one  who  hath  jus  possessionis , and  another  by  a mesne 
title  recover  the  land  from  him,  the  right  of  possession  shall 
draw  the  naked  right  with  it,  and  shall  not  leave  a right  in 
him  to  whom  the  release  is  made:”  Co.  Litt.  266a. 

Green  <f  Wife  v.  Putnam  (1  Barbour,  New  York  Rs.,  500, 
A.D.  1847.) — “In  equity  a right  of  dower,  before  assign- 
ment, is  a right  resting  in  action  only.  The  widow  may 
release  it,  but  she  cannot  convey  or  assign  it  : until  the 
assignment  she  has  no  estate  in  the  land.” 

Stinson  v.  Summer  (9  Mass.  143,  A.D.  1812.) — “ If  hus- 
band convey  land  with  warranty,  and  wife  join  to  relinquish 
her  dower,  and  the  purchaser  afterwards  recovers  damages 
from  vendor  for  defect  in  title,  the  wife  is  not  barred  of  her 
claim  to  dower,  by  having  joined  in  the  deed  to  the  vendor.” 
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Robinson  v.  Bates  (3  Metcalfe  40,  A.D.  1841.) — “A  de- 
mandant in  a writ  of  dower  is  not  barred  by  a release  of 
dower  made  by  her  to  a third  person,  under  whom  the  tenant 
does  not  claim  title.  Where  a wife  joins  in  a deed  convey- 
ing land,  and  thereby  relinquishes  her  right  of  dower,  and 
a creditor  of  the  husband  after  levies  an  execution  on  the 
land,  during  the  life  of  the  husband,  and  recovers  it  in  a 
real  action  againt  the  husband,  against  the  grantee,  on  the 
ground  that  the  conveyance  was  fraudulent  and  void  as 
against  creditors,  the  wife  is  restored  to  her  right  and  may 
recover  dower  of  such  creditor  or  of  his  assigns.”  Pixley  v. 
Bennett,  11  Mass.  298,  approved  of.  It  is  said : “Whether  the 
demandant’s  deed  may  by  law  operate  as  a release,  or  in  any 
way  except  by  estoppel,  is  a question  not  necessary  to 
decide;  because,  if  it  may  operate  so  as  to  pass  the  right 
to  the  grantee,  this  action  may  well  be  sustained  for  his 
benefit,  or  for  the  benefit  of  his  assigns,  as  they  cannot 
maintain  an  action  in  their  own  names  tp  enforce  their 
right  against  the  tenant.” 

The  Manhattan  Co.  v.  Evertson  (6  Paige’s  Ch.  Bs.,  457, 
A.D.  1837.) — “ Where  the  wife  joins  the  husband  in  a fraud- 
ulent conveyance  to  delay  and  hinder  creditors,  her  right  to 
dower  is  extinguished,  although  the  conveyance  is  declared 
void  as  to  creditors.” 

Buggies,  Y.  C. : “ The  deed  between  the  husband  and  the 
grantee  was  valid.” 

The  Chancellor  [Walworth],  in  Appeal. — “ Whether  the 
conveyances  from  the  husband  and  wife  were  absolutely  void 
as  against  the  creditors  of  the  grantors, or  operated  as  a valid 
transfer  of  the  legal  title,  subject  to  a resulting  trust,  the 
Vice-Chancellor  was  right  in  supposing  the  widow  was  not 
entitled  to  dower.  In  either  case  as  between  the  grantors 
and  grantee,  the  legal  title  passed,  and  previous  to  the  revised 
statutes  the  widow  could  not  be  endowed  of  a mere  equity.” 

Tompkins  v.  Fonda  (4  Paige’s  Ch.  Bs.  448,  A.D.  1834.) — 
“A  widow’s  right  of  dower  before  assignment  is  a mere  chose 
in  action,  and  not  an  estate  or  freehold  in  the  land,  or  such 
an  interest  as  can  be  sold  on  an  execution  against  her. 
Before  assignment  and  entry  a widow  cannot  convey  her 
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right  of  dower  to  a stranger  by  any  of  the  ordinary  modes 
of  conveying  freehold  estates,  so  as  to  vest  the  legal  estate 
in  the  grantee.” 

Johnson  v.  Shields  (32  Maine,  424,  A.  D.  1851.) — “A 
widow’s  right  of  dower,  before  it  is  assigned  to  her,  rests 
only  in  action.  The  release  or  conveyance  of  that  right 
except  to  a party  in  possession  or  in  privity  of  the  estate 
from  which  it  accrued,  is  without  effect.  Held , therefore? 
that  a release  to  the  tenants  of  the  land  might  be  set  up  against 
a release  made  by  the  widow  to  a stranger  to  the  land  and 
the  title,  and  for  whose  benefit  she  was  then  maintaining 
the  suit,  although  the  tenants  of  the  land  when  they  took 
their  release  had  notice  of  the  prior  release  to  the  stranger.” 

Before  the  passing  of  the  12  Yic.  c.  71,  the  only  mode  by 
which  a widow  in  this  Province  could  dispose  of  her  title  to 
dower  before  assignment  was,  as  I infer  from  the  preceding 
cases  and  the  operation  of  our  own  statutes,  by  a deed  of 
release ; and  this  release  could  only  be  made  to  the  tenant 
of  the  freehold,  or  to  some  one  having,  at  least,  a freehold 
interest  in  the  land. 

If  she  married  again  she  and  her  second  husband  would 
require  to  transfer  her  right  to  such  dower  by  a deed  to  be 
executed  as  in  the  case  of  a transfer  of  her  real  estate ; and 
if  she  disposed  of  her  right  to  dower  in  the  lifetime  of  the 
husband,  through  whom  she  claimed  it,  she  could  only  do  so 
by  a deed  to  be  executed  by  her  jointly  with  her  husband,  as 
before  mentioned.  After  the  assignment  of  her  dower  she 
eould,  of  course,  having  then  an  estate,  convey  it  in  like 
manner  as  she  could  her  real  property  of  the  like  interest. 

In  equity  it  is  very  probable  she  could,  before  the  12  Yic. 
c.  71,  after  her  husband’s  death,  have  conveyed  her  claim 
to  dower  before  assignment  to  a person  who  was  not  tenant 
of  the  freehold,  but  to  a stranger,  and  that  he  might  enforce 
his  right  in  her  name  at  law,  and,  perhaps,  in  his  own  name 
in  equity. 

Since  the  passing  of  that  act  and  the  14  & 15  Yic.  ch.  7, 
now  forming  part  of  the  Con.  Stats,  for  U.  C.  ch.  90,  we  are 
inclined  to  think  that  a woman  may,  before  assignment  of 
dov  er,  convey  her  claim  to  it  to  any  person;  for  it  is  an 
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interest,  although  not  estate  in  land,  and  so  we  think  within 
the  statute. 

It  may,  therefore,  be  that  a demand  for  dower,  which 
has  been  transferred  after  her  husband’s  death,  though 
brought  in  the  name  of  the  woman,  as  it  probably  must  be, 
is  in  fact  brought  for  the  benefit  of  her  assignee;  but  this 
does  not  alter,  in  our  opinion,  what  are  the  apparent  rights 
of  the  parties  on  the  record ; and,  if  the}^  are  different  from 
what  they,  seem  to  be,  they  must  be  represented  to  us  in 
some  formal  manner,  so  that  we  can  take  judicial  notice  of 
them.  This,  however,  is  a case  of  a different  nature,  a re- 
lease to  a purchaser  in  her  husband’s  lifetime ; and  if  she 
mean  to  deny  either  that  the  conveyance  was  to  a purchaser, 
or  that  she  released  her  dower,  she  must  traverse  these 
facts ; and  if  it  turn  out  that  the  alleged  purchaser  was  a 
mere  assignee  of  her  inchoate  right  to  dower,  she  will  suc- 
ceed, because  the  assignee  will  not  have  been  a purchaser, 
but  a mere  stranger  to  the  land  ; and  as  such  a right  would 
not  pass,  she  may  well  say  she  did  not  in  law  release  her 
dower,  as  alleged. 

In  no  way  of  considering  the  record,  as  it  stands,  do  we 
think  the  demandant  can  succeed.  She  has,  it  appears  to  us, 
validly  released  her  dower,  and  the  tenants  may  justly  take 
advantage  of  it. 

At  present  we  must  assume  the  record  is  true,  and  that 
she  is  the  beneficial  as  well  as  the  nominal  demandant. 

In  our  opinion,  the  judgment  must  be  in  favour  of  the 
tenants. 

Judgment  for  defendants  on  demurrer  to  plea. 


[544] 

Christie,  Administratrix,  v.  Clarke. 

Professional  business — Sale  of  goodwill  by  administratrix — Validity  of,  though 
made  before  grant  of  administration — Agreement  on  one  side  performed  with- 
in a year — Writing  unnecessary — Estoppel. 
plaintiff,  before  the  grant  of  letters  of  administration  to  her , contracted  with 
defendant  for  the  sale  to  him  of  the  goodwill  of  the  intestate’s  business 
on  certain  terms,  it  being  no  part  of  the  agreement  that  her  portion  was 
not  to  be,  which  it  in  fact  was,  performed  within  a year,  though  the  exe- 
cution of  defendant’s  portion  was  to  extend  beyond  that  limit : 

Held,  not  necessary  that  the  contract  should  have  been  in  writing. 

Held,  also,  that  the  contract,  being  for  the  benefit  of  the  estate,  the  title  of 
administratrix  related  back  to  the  time  of  the  death  of  the  intestate,  and 
that  plaintiff  could,  therefore,  as  such,  enforce  the  same,  though  made 
before  she  had  acquired  that  character. 

The  goodwill  of  a professional  business,  as  for  instance  a surgeon’s,  maybe 
the  subject  of  sale  by  the  personal  representative,  and  the  contract  en- 
forced, where  the  price  has  been  agreed  upon,  or  any  other  means  of  fixing 
its  value  provided  : and  such  goodwill  is,  therefore,  an  asset  of  the  estate 
of  the  intestate,  to  be  accounted  for  in  the  ordinary  course  of  administra- 
tion. 

Semble,  however,  that  the  personal  representative  could  not  be  compelled 
to  find  a sale  for  it. 

Held,  also,  that  the  objection  thatthe  land  did  not  belong  to  plaintiff,  and 
she  had,  therefore,  no  right  to  lease  it,  could  not  prevail,  as  the  relation- 
ship of  landlord  acd  tenant  estopped  defendant  from  denying  her  right 
and  power  while  he  continued  in  possession  under  her. 

The  first  count  of  the  declaration  stated  that  Robert 
Christie,  the  late  husband  of  the  plaintiff,  was  a surgeon 
and  physician,  and  died  suddenly  on  the  15th  of  July,  1863, 
and  at  the  time  of  his  death  had  acquired  and  established  in 
Paris,  in  the  County  of  Brant,  and  in  the  surrounding 
country,  a large  and  remunerative  practice  as  a surgeon 
and  physician ; and  that  the  defendant,  who  was  then  a prac- 
tising surgeon  and  physician  residing  in  Toronto,  after  the 
death  of  the  intestate,  and  in  consideration  that  the  plaintiff 
as  administratrix,  promised  and  agreed  to  demise  to  the 
defendant  the  premises  and  residence  of  the  intestate  in 
Paris,  at  the  yearly  rent  of  $100  for  the  term  of  three  years, 
from  the  31st  day  of  August  thence  next  ensuing,  and  to 
introduce  and  recommend  him  to  the  patients  and  practice 
of  the  intestate,  and  to  relinquish  and  give  up  the  same 
to  him,  in  so  far  as  she  could  do  so,  the  defendant  promised 
to  and  agreed  with  the  plaintiff,  as  administratrix,  to  pay  to 
her,  as  such  administratrix,  the  yearly  sum  of  $100  as  and 
for  the  rent,  use  and  occupation  of  the  said  premises  and 
residence  for  the  term  of  three  years,  and  the  further  sum 
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of  $200  per  annum  for  the  term  of  three  years,  as  and  for 
such  introduction  and  recommendation  of  the  defendant  to 
the  patients  and  practice  of  the  intestate,  and  the  relinquish- 
ment and  giving  of  the  same  to  the  defendant  in  so  far  as 
plaintiff,  as  administratrix,  could  so  do,  the  said  annual  pay- 
ments of  $100  and  $200  to  be  paid  on  the  31st  day  of 
August  in  the  years  1864,  1865  and  1866  respectively.  The 
plaintiff,  as  administratrix, then  averred  performance  on  her 
part,  and  that  the  defendant  did  accept  the  demise  of  the 
premises  and  residence,  and  had  taken  possession  and  occu- 
pied them  from  that  time,  and  still  occupied  them  ; and 
that  he  had  entered  upon  and  taken,  and  had  ever  since  had 
and  enjoyed,  and  then  had  and  enjoyed  the  said  business  and 
practice  to  which  he  was  so  introduced  and  recommended ; 
yet  the  defendant  had  not  paid  the  several  sums  of  money, 
or  any  part  of  them. 

The  second  count  alleged  that  the  defendant  was  indebted 
to  the  plaintiff,  as  administratrix,  for  the  goodwill  of  the 
business  of  her  said  late  husband,  as  a surgeon  and  physi- 
cian, by  her,  as  administratrix,  sold  and  given  up  to  the 
defendant ; and  for  goods  of  the  intestate  sold  by  the  plain- 
tiff, as  administratrix,  to  the  defendant ; and  for  use  and 
occupation  payable  to  the  plaintiff,  as  administratrix ; and 
upon  an  acconnt  stated  with  her,  as  administratrix ; and  for 
interest  due  to  her  as  administratrix. 

The  defendant  pleaded  to  the  first  count, — 

1.  That  he  did  not  promise  as  alleged. 

2.  That  the  plaintiff,  as  administratrix,  did  not  demise, 
&c.,  and  did  not  introduce,  &c.,  and  did  not,  as  far  as  she 
could,  relinquish,  &c.,  as  alleged. 

To  the  count  for  the  sale  of  the  goodwill  of  the  business, 
which  the  defendant  treated  as  the  second  and  a separate 
count,  the  defendant  pleaded, 

3.  That  he  never  was  indebted. 

And  to  the  subsequent  counts — 

4.  That,  except  as  to  the  sum  of  $296,  he  never  was 
indebted. 

5.  As  to  $100,  parcel  of  the  $296,  that  he  paid  the  same 
before  action,  and 

35. 
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6.  As  to  $196  residue  of  the  $296,  that  he  paid  that  sum 
into  court,  which  was  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  therein  pleaded  to. 

On  these  pleas  issue  was  joined. 

The  cause  was  tried  before  the  Chief  Justice  of  this 
•court  at  the  last  County  of  Brant  Assizes,  when  a verdict 
was  rendered  for  the  plaintiff  for  $428,  subject  to  the 
opinion  of  the  court. 

The  count  for  the  goodwill,  or  second  count,  was  given  up 
By  the  plaintiff’s  counsel. 

The  court  was  to  he  at  liberty  to  draw  inferences  of  fact, 
if  necessary. 

The  objections  taken  by  the  defendant’s  counsel,  at  the 
trial,  to  the  plaintiff’s  case  were — 

1.  That  the  goodwill  of  a professional  man  did  not  go  to 
the  administratrix,  and  formed  no  part  of  the  estate. 

2.  That  the  suit,  although  brought  by  her  as  administra- 
trix, was  for  acts  done  by  her  when  she  was  not  administratrix. 

8.  The  agreement  was  not  to  be  performed  within  a 
jear:  the  first  payment  was  not  to  be  made  within  a year. 

4.  A part  of  the  consideration  related  to  an  interest  in 
land,  which  did  not  belong  to  the  plaintiff  and  which  she 
had  no  right  to  lease. 

It  was  answered,  that  the  whole  of  the  matters  stated  as 
a consideration  made  the  agreement  but  one  contract,  and 
there  was  sufficient  consideration,  such  as  the  leasing,  to 
support  the  contract,  besides  the  goodwill ; that  the  con- 
tract was  for  the  benefit  of  the  estate,  and  could  therefore 
be  sustained  : Williams  on  Executors,  5 Am.  ed.,  1411. 

That  after  the  granting  of  the  administration  the  defen- 
dant recognized  and  confirmed  the  bargain,  and  the  Statute 
ol  Frauds  did  not  refer  to  an  agreement  of  the  kind. 

From  the  evidence  it  appeared  that  the  plaintiff  did  not 
obtain  letters  of  administration  until  the  December  after 
the  bargain  was  made,  and  that  the  premises  and  residence 
mentioned  in  the  declaration  were  owned  in  fee  simple  by 
the  intestate. 

Robert  A.  Harrison , for  the  plaintiff. — There  was  com- 
plete, or  at  any  rate  so  much  of  part,  performance  by  the 
plaintiff,  that  the  case  was  taken  out  of  the  provisions  of  the 
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Statute  of  Frauds: — Bracegirdle  v.  Heald,  1 B.  & A.  722  ; 
Hoby  v.  Roebuck , 7 Taunt.  157  ; Cherry  v.  Heming , 4 Excli. 
631  ; Souch  v.  Strawbrulge,  2 C.  B.  808  ; Smith  v.  Neale , 
2 C.  B.,  N.  S.,  93;  lelthouse  v.  Bindley , 11  C.  B.  N.  S., 
874,  per  Willes,  J.Lavery  Wv.  Turley , 6 H.  & N.  239; 
Donallan  v.  Bead,  3 B.  & Ad.  899 ; Johnston  v.  Cowan , not 
yet  reported,  in  the  Queen’s  Bench  (13.  C ) 

Thegood  will  of  a business  or  profession  may  he  sold,  and 
is  a good  consideration  for  a contract: — Worral  v.  Hand, 
Peake’s  N.  P.  105  ; Potter  v.  T/ie  Commissioners  of  Inland 
Revenue , 10  Excli.,  147  ; Small  v.  Graves , 3 DeG.  & Sm., 
706 ; Williams  on  Executors,  last  ed.  1411-1498  ; Austen  v. 
Bo?/s,  2 DeG.  & J.  635  ; Ban-  v.  Pearce , 3 Madd.  738. 

The  bargain,  though  made  by  the  plaintiff  before  she  had 
obtained  letters  of  administration,  may  be  sued  upon  by 
her  as  administratrix,  for  her  appointment  relates  back  to 
the  time  of  the  death  of  the  intestate:  Foster  v.  Bates , 12 
M.  & W.  226. 

But  whether  or  not,  there  was  evidence  of  ratification  of 
it  both  by  the  plaintiff  and  the  defendant,  after  administra- 
tion had  been  granted. 

M.  C.  Cameron , contra.— The  contract  should  have  been 
in  writing,  because  it  related  to  an  interest  in  land,  and 
because  it  was  not  to  have  been  performed  within  a year. 
Birch  v.  E irl  of  Liverpool,  9 B.  & C.  372  ; Boydell  v. 
Drummond,  11  East.  142;  Girand  v.  Richmond,  2 C.  B. 
835;  Green  v.  Saddington,  7 E.  & B.  503;  Hodgson  v. 
Johnson,  28  L.  J.  Q.  B.  88;  Cocking  v.  Ward,  1 C.  B.  858; 
Kelly  v.  Webster , 12  C.  B.  283  ; Gross  v.  B richer,  18  U.  C. 
Q.  B.  410  ; and  several  of  the  cases  cited  on  the  other  side, 
— maintain  this  point  in  favour  of  the  defendant. 

It  is  clear  that  the  plaintiff  should  have  sued  on  this 
contract  in  her  own  right,  and  not  as  administratrix,  be- 
cause she  was  not  in  fact  administratrix  when  the  contract 
was  made,  and  because  the  rule  of  relation  back  cannot 
apply,  for  the  subject  of  the  contract  was  no  part  of  the 
estate  of  the  intestate  : — Woolley  v.  Clarke,  5 B.  A A.  744; 
Aspinall  v.  Wake,  10  Bing.  51. 

The  goodwill  of  a business  is  not  assets: — Williams  on 
Executors,  1198;  Coll.yer  on  Partnership,  82,  and  Spicer  v. 
James,  there  referred  to. 
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The  plaintiff  was  not  entitled  to  recover  on  the  evidence, 
because  she  did  not  introduce  and  recommend  the  defendant 
to  the  patients  of  the  intestate,  so  far  as  she  could  do  so, 
according  to  the  agreement. 

Harrison , in  reply,  referred  to  Williams  on  Executors, 
855,  557  ; Kenrich  v.  Burgess,  Moore  126  ; Godolph.  part  2, 
cap.  8,  sec.  5,  referred  to  in  Williams  on  Executors;  Beard 
Ketchum , 5,  U.  C.  Q.  B.,  114. 


A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Statute  of  Frauds  provides,  that  no  action  shall  be 
brought  to  charge  any  person  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  or  upon  any  agreement  that  is  not  to  be  j 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  on  which  the  action  is  brought, 
or  some  note  or  memorandum  thereof,  be  in  writing,  signed 
by  the  party  to  be  charged,  or  by  some  person  thereunto 
lawfully  authorised. 

But  leases  not  exceeding  three  years  from  the  making  | 
thereof,  whereupon  the  rent  reserved  amounted  to  two- 1 
thirds  at  least  of  the  improved  value,  were  excepted  from 
the  statute. 

Such  leases  must,  however,  to  be  good,  if  made  for  three 
years,  take  effect  from  the  making  thereof ; and  therefore  a 
lease  by  parol  for  three  years  to  commence  in  futuro  is  notl 
binding:  Rawlins  v.  Turner  (1  Ld.  Bay.  736) ; but  a lease 
for  a year  and  a half,  to  commence  at  the  distance  of  a year 
from  the  time  of  making  it,  is  valid,  since  it  would  terminate! 
within  three  years  from  that  time:  Riley  v.  Hicks  (1  Sir. 
651.) 

A lease  void  under  the  statute  may,  however,  be  valid  ae| 
a lease  from  year  to  year,  upon  the  tenant  entering  am 
paying  rent,  having  relation  to  a yearly  holding : Berrey  v] 
Lindley  (8  M.  & G.  498) ; Lee  v.  Smith  (9  Exch.  662). 

It  is  not  quite  clear  whether  the  term  was  to  begin  af 
once  on  the  making  of  the  agreement,  that  is  whether  th< 
making  of  the  agreement  was  the  31st  of  August ; but,  if  i| 
were  not,  then  the  lease  should,  under  the  Statute  of  Frauds 
have  been  in  writing,  as  the  full  time  contracted  for  conk 
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not  expire  within  three  years  from  the  making  of  the  bar- 
gain ; and  under  the  Upper  Canada  Con.  Stat.  (ch.  90  s.  4) 
the  lease  should  now  have  been  by  deed.  But  whether  the 
defendant  is  entitled  to  take  any  advantage  of  this  will  de- 
pend upon  the  opinion  which  we  will  hereafter  state. 

The  effect  of  the  contract  as  to  the  sale  of  the  goodwill 
raises  several  questions  : 

1.  Whether  it  formed  any  part  of  the  assets  of  the  estate 
of  the  intestate  in  his  business  of  surgeon  and  physician. 

2.  Whether,  if  it  were  a saleable  assest,  the  contract  for 
the  sale  of  it  should  have  been  in  writing. 

3.  Whether  the  plaintiff,  who  sold  it  while  she  was  in  fact 
an  executrix  de  son  tort,  can  sue  upon  the  contract,  as  ad- 
ministratrix, upon  administration  being  granted  to  her. 

I have  looked  into  a very  great  many  cases  upon  this 
part  of  the  argument,  and,  while  it  is  quite  clear  that  in 
trades  and  all  commercial  businesses  the  goodwill  is  con- 
sidered an  incident  of  the  business  and  trade,  of  marketable 
and  computable  value,  and  an  asset  of  the  estate  both  in 
bankruptcy  and  in  administration  : Kennedy  v.  Lee  (3  Merv. 
441,  452,  455);  WedderburnY.  Wedderburn  (22  Beav.  104)  ; 
Chessuin  v.  Lewes  (5  Buss.  29) ; Crutwell  v.  Lye  (17  Yes. 
336,  346);  Story  on  Part.  (s.  99) ; Wade  v.  Jenkins  (7  Jur. 
N.  S.  39) ; Hall  v.  Barrows  (10  Jur.  N.  S.  55) ; Johnson  v. 
Hellely  (10  Jur.  N.  S.  104) ; and  that  a banking  business 
comes  within  this  rule;  Smith  v.  Everett  (5  Jur.  N.  S.  1332); 
Mellersh  v.  Keen  (28  Beav.  453 ) ; — it  is  not  altogether  so 
clear  that  the  business  of  a surgeon,  attorney  or  solicitor, 
has  not  in  some  form  and  to  some  extent,  not,  perhaps,  a 
goodwill  incident  to  it,  properly  so  called,  but  a value  of  a 
kind  somewhat  similar;  the  principal  difference  being,  that, 
in  pursuits  of  this  personal  nature,  the  court  would  not  and 
could  not  decree  specific  performance  of  a contract  by  or 
against  such  a professional  person,  in  which  the  goodwill 
had  to  be  estimated,  because  its  value  and  its  nature  are 
incapable  of  being  correctly  ascertained ; while  in  other  cases 
tpecific  performance  will  be  decreed  when  the  goodwill  of 
the  business  or  trade  has  to  be  valued,  because  it  is  in  these 
cases  capable  of  being  computed. 
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In  Farr  v.  Pearce '(4  Madd.  73)  Sir  John  Leach  stated  that 
he  did  not  think  the  goodwill  in  the  business  of  a surgeon 
could  be  required  to  be  accounted  for  by  the  surviving  part- 
ner to  the  personal  representatives  of  a deceased  partner; 
and  he  decided  in  the  same  manner  in  Spicer  v.  James , 
referred  to  in  Collyer  on  Partnership  (4  Am.,  from  2nd  Eng- 
ed.,  sec.  164),  as  to  the  business  of  an  attorney. 

Austen  v.  Boys  (24  Beav.  598,  and,  in  Appeal,  2 DeG.  &J. 
626)  is  also  to  the  same  point;  and  there  can  be  no  doubt 
that  this  is  the  settled  and  accepted  rule  of  law. 

But  there  is  nothing  to  prohibit  a professional  person  from 
bargaining  for  the  sale  of  the  goodwill  of  his  business,  as  in 
the  case  last  mentioned,  and  as  was  done  in  Smale  v.  Graves 
(3  DeG.  & Sm.  706),  which  is  a case  not  unlike  the  present, 
excepting  that  there  the  agreement  was  in  writing,  while 
here  it  is  not. 

In  Austen  v.  Boys  the  Lord  Chancellor  said  : — “The  term 
goodivill  seems  wholly  inapplicaple  to  the  business  of  a solic- 
itor, which  has  no  legal  existence,  but  is  entirely  personal, 
depending  on  the  trust  and  confidence  which  persons  may 
repose  in  his  integrity  and  ability  to  conduct  their  legal 
affairs.  I can  perfectly  understand  a solicitor  agreeing  to 
relinquish  his  business  in  favour  of  another,  and  to  use  his 
best  endeavours  to  recommend  his  clients,  and  engaging  not 
to  inter ef ere  with  his  successor  by  a stipuUtion  not  to  carry 
on  business  within  a certain  distance;  but  to  sell  the  good- 
will, without  anything  more,  and  without  arranging  any 
price,  would  be  an  agreement  incapable  of  being  enforced 
by  specific  performance.” 

It  is  the  latter  part  of  the  quotation  to  which  we  particu- 
larly direct  attention;  for  it  shows  plainly  what  is  in  fact 
every  day’s  experience,  that  there  is  a goodwill  in  fact 
attached  to  a professional  as  well  as  to  any  other  kind  of 
business,  and  that  it  is  and  may  be  the  subject  of  purchase 
and  sale ; that,  although  it  is  not  computable,  or  enforce- 
able by  way  of  specific  performance,  in  the  case  of  a profes- 
sional or  merely  personal  business,  it  does  stand  on  the  same 
footing  as  any  other  business,  if  the  parties  have  fixed  a deter- 
minate price  upon  it,  or  have  provided  any  other  means  for 
fixing  its  value;'  McIntyre  v.  Belcher  (10  Jur.,  N.  S.,  239). 
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The  case  of  Smale  v.  Graves , shews  that,  when  the  good* 
will  in  a professional  business  has  been  valued  and  sold, 
it  is  an  asset  to  be  accounted  for  in  the  due  course  of  ad* 
ministration. 

It  is  a very  different  thing  to  say  that  a goodwill  value 
cannot  be  enforced  or  be  required  to  be  accounted  for  in  a 
professional  or  other  merely  personal  business,  and  another 
thing  to  say  that  the  parties  cannot  estimate  it  and  contract 
about  it  themselves ; and  it  would  be  very  unjust  when  they 
had  done  so,  to  vacate  a bargain  which  was  in  fact  founded 
on  value,  and  which  they  have  themselves  put  into  a definite 
form,  by  attaching  to  it  an  ascertained  and  specific  value* 

We  are,  therefore,  of  opinion  that  the  goodwill  of  the 
business  in  question  coaid  properly  form  the  subject  of  agree- 
ment, and  that  when  the  amount  of  it  was  fixed  upon,  al- 
though the  personal  representative  could  not,  perhaps, have 
been  compelled  to  find  a sale  for  it,  it  did  not  form  an  asset  of 
the  intestate’s  estate,  to  be  accounted  for  in  the  ordinary 
course  of  administration  ; and  this  is  an  answer  to  the  first 
question  we  have  above  stated. 

Then,  should  the  contract  for  the  sale  of  the  goodwill 
have  been  in  writing  ? 

The  provision  of  the  statute  is  that  no  action  shall  be 
brought  to  charge  any  person  4 4 upon  any  agreement  that  is 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,”  unless  the  same  be  in  writing  and  signed 
by  the  party  to  be  charged. 

In  the  present  case,  that  portion  of  the  agreement  which 
was  to  be  performed  by  the  defendant  was  not  to  be  per- 
formed within  the  year  ; but  that  part  of  it  which  was  to  be 
performed  by  the  plaintiff  was  not  an  agreement  by  her 
which  was  not  to  be  performed  within  the  year  : there  was 
no  time  specially  fixed  for  performance  of  her  part  of  the 
contract,  but  it  was  from  its  nature,  and  it  was  in  fact, per- 
formed within  the  year — performed  at  once. 

Now,  in  Boy  dell  v.  Drummond,  although  it  was  deter- 
mined that  the  contract  must  be  performed  or  completed 
within  the  year,  and  that  mere  part  or  partial  performance 
would  not  take  the  case  out  of  the  statute,  yet  that  was  a 
case  in  which  performance  was  not  in  fact  made,  and  could 
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not  be  made,  from  the  character  of  the  the  bargain,  by  either 
party  within  the  year. 

' In  Bracegirdle  v.  Heald  (1  B.  & A.  722)  Abbott  J.,  stated 
that  the  statute  did  not  apply  when  the  contract  had  with- 
inthe  year  been  performed  on  one  side.  He  said  : — “ The 
case  put  in  argument,  of  an  agreement  for  goods  to  be  de- 
livered by  one  party  in  six  months,  and  to  be  paid  for  in 
eighteen  months,  being  after  more  than  a year  has  elapsed, 
is  distinguishable  on  this  ground,  that  there  all  that  is  on 
one  side  to  be  performed,  viz.,  the  delivery  of  goods,  is  to 
be  done  within  a year.” 

And  this  view  of  the  law  has  been  adopted  in  a variety 
of  cas  es,  which  were  cited  in  the  argument. 

On  a consideratio  n of  the  authorities  bearing  upon  this 
second  question,  we  think,  that  as  there  was  complete  per- 
formance upon  the  part  of  the  plaintiff  within  the  year  of 
all  which  she  had  to  do  [assuming  for  the  present  that  that 
part  of  the  argument  which  relates  to  the  land  creates  no 
objection] , that  was  not  necessary  the  agreement  for  the 
sale  of  the  goodwill  should  have  been  in  writing. 

As  to  the  third  question,  wheth  er  a contract,  made  by 
the  plaintiff  before  she  was  administratrix,  can  be  enforced 
by  her  after  becoming  administratrix,  the  following  au- 
thorities were  cited,  and  bear  upon  it:  Foster  v.  Bates , 12 
M.  & W.  226.  The  marginal  note  is,  “One  E.  P.,  having 
sent  a quantity  of  goods  to  Fernando  Po  for  sale,  died  intes- 
tate, and  after  his  death  the  defendant  purchased  the  goods 
from  the  agent  of  the  intestate  there,  who  sold  them  for  the 
benefit  of  the  intestate’s  estate.  Subsequently  to  the  sale 
the  plaintiff  took  out  letters  of  admini  stration  to  the  intes- 
tate, and  now  sued  the  defendants  for  the  price  of  the  goods.” 
Parke,  B.,  in  giving  judgment,  said, — “ It  is  clear  that  the 
title  of  administrator,  though  it  does  not  exist  until  the 
grant  of  administration,  relates  back  to  the  time  of  the 
death  of  the  intestate,  and  that  he  may  recover  against 
a wrong  doer  who  has  seized  and  converted  the  goods  of 
the  intestate  after  his  death.  All  the  authorities  on  this 
subject  were  considered  by  the  Court  of  Common  Pleas 
in  Tharpe  v.  Stallwood  (5  M.  & G.  760),  where  an  ac- 
tion of  trespass  was  held  to  be  maintainable.  The  reason 
for  this  relation  given  by  Bolle,  C.  J.,  in  Long  v.  Ilebb 
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(Styles  341),  is  that  otherwise  there  would  be  no  remedy 
for  the  wrong.  The  relation  being  established  for  the  bene- 
fit of  the  intestate’s  estate  against  a wrong  doer,  we  do 
not  see  why  it  should  not  be  equally  available  to  enable  the 
administrator  to  obtain  the  benefit  of  a contract  immediately 
made  by  suing  the  contracting  party,  and  cases  might  be 
put  in  which  the  right  to  sue  on  the  contract  would  be  more 
beneficial  to  the  estate  than  the  right  to  recover  the  value 
of  the  goods  themselves.” 

This  act  of  relationship  to  the  time  of  the  death  of  the 
intestate  is  only  in  those  cases  where  the  act  done  is  for  the 
benefit  of  the  estate,  Morgan  v.  Thomas  (8  Exch.  802),  and 
no  case,  we  think,  conflicts  with  these  decisions. 

The  third  question  should  also  be  answered  in  favour  of 
the  plaintiff. 

It  might,  perhaps,  have  been  a question  whether,  as  part 
of  the  consideration  for  the  defendant’s  promise  was  clearly 
for  an  interest  in  land,  and  should  therefore  have  been  in 
writing,  assuming  the  term  was  not  to  expire  until  more  than 
three  years  from  the  making  of  the  agreement,  the  plaintiff 
was  at  liberty  to  divide  the  consideration,  and  to  recover  in 
respect  of  that  part  of  it  which  did  not  require  a writing;  or 
whether  it  could  be  argued  that,  although  the  defendant  had 
not  got  a lease  or  term  for  three  years,  yet  that,  having 
entered  and  paid  rent  in  respect  of  a yearly  holding,  so  that 
he  had  become  a tenant  from  year  to  year,  determinable  at 
the  end  of  the  three  years,  this  might  be  considered  as  sub- 
stantially the  same  as  that  which  he  had  contracted  for;  or 
whether  it  might  be  evidence  to  go  to  a jury  that  the  bargain 
was  so  far  modified  that  this  kind  of  tenancy  was  accepted  in 
lieu  of  the  fixed  term  of  three  years,  or  whether  the  defen- 
dant, having  occupied  for  more  than  two  years  and  a half  of 
the  term  at  the  time  when  the  cause  was  tried,  and  not 
having  been  disturbed,  nor  was  likely  to  be  for  the  remain- 
ing few  months  of  the  time,  and  having  paid  rent  for  such 
period  of  his  actual  occupancy,  could  be  allowed  then  to 
dispute  his  liability. 

But  none  of  these  questions,  we  think,  we  are  obliged  to 
consider,  because  we  do  not  find  that  an  objection  which 
could  cover  them  was  taken  at  the  trial.  The  fourth  objec- 
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tion  is  the  only  one  at  all  applicable  to  it,  and  that  points 
rather  to  a different  kind  of  objection  than  the  absence  of  a 
writing  merely,  for  it  is,  “apart  of  the  consideration  re- 
lated to  an  interest  in  land  which  did  not  belong  to  the  plain - 
tiff  and  which  she  had  no  right  to  lease  ;”  and  we  understand 
by  this  that  the  objection  was  pointed  rather  to  the  want 
of  power  in  the  plaintiff  to  make  the  lease  than  that, 
whether  she  had  the  power  or  not,  she  had  not  taken 
effectual  means  to  perfect  it;  and  we  are,  therefore,  of 
opinion  the  defendant  is  not  now  at  liberty  to  dispute  the 
plaintiff’s  right  of  recovery,  on  the  mere  ground  that  there 
was  no  writing. 

There  was  quite  sufficient  evidence  from  which  a jury 
might  have  held  the  contract  [if  to  have  expired  more  than 
three  years  from  its  making]  to  have  been  modified,  and  a 
tenancy  from  year  to  year  substituted  for  it : Cawthorne  v. 
Cordrey  (18  C.B.N.S.  406);  but  this  would  not  have  suited 
the  plaintiff’s  case,  because  all  that  was  to  have  been  per- 
formed on  her  part  from  the  nature  of  the  renewable 
tenancy  would  not  then  have  been  performed'  within  the 
year : Birch  v.  The  Earl  of  Liverpool  (9  B.  & C.  892) ; 
Girand  v.  Richmond  (2  C.  B.  885). 

Her  case  rests  upon  this,  that  the  evidence  does  not  shew 
clearly  that  the  agreement  was  made  on  the  81st  of  August, 
the  very  day  on  which  the  term  was  to  have  commenced; 
and  if  it  can  be  assumed  that  it  was  not  made  then,  but  at 
an  earlier  day,  then  the  objection  to  the  want  of  a writing 
has  not  been  taken,  so  as  to  apply  to  the  fact  of  the  lease 
not  expiring  within  the  period  ot‘  three  years  from  the  time 
of  its  making. 

If  the  plaintiff’s  case  cannot  be  sustained  on  tlies  grounds, 
there  might  be  some  difficulty  in  her  severing  the  consid- 
eration and  recovering  against  the  defendant  at  all,  from 
the  cases  which  ' ere  cited  of  Hodgson  v.  Johnson ; Green  v. 
Saddington;  Cocking  v.  Ward;  and  Gross  v.  Bncker. 

As  to  the  objection,  in  the  form  in  which  it  was  put,  that 
the  land  did  not  belong  to  the  plaintiff,  and  that  she  had  not 
the  right  to  lease  it,  we  think  it  is  not  sustainable;  because 
the  defendant  dealt  with  her  in  the  character  of  personal 
representative  of  her  husband’s  estate,  and  became  tenant  to 
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her  as  such  representative,  and  was  therefore  estopped 
from  denying. her  right  and  power  of  leasing  while  he  con- 
tinued in  possession  under  her. 

Upon  the  whole  case,  alter  much  consideration,  we  think 
the  postea  should  be  delivered  to  the  plaintiff. 

Postea  to  plaintiff. 


Walcott  v.  Stolicker,  et  al. 

Illegal  distress — Surprise — Excessive  damages — New  trial  refused . 

The  different  counts  of  the  declaration  were  such  as  to  inform  the  defend- 
ants what  they  would  he  obliged  to  prove  ; one  of  the  defendants,  in 
fact,  who  was  chiefly  interested  in  the  action,  admitting  that  he  was 
aware  of  this,  but  that  he  trusted  to  the  evidence  of  a witness  whom  he 
had  known  for  many  years,  and  on  whose  veracity  he  placed  implicit 
reliance ; at  whose  instance,  moreover,  the  distress,  ont  of  which  the 
action  arose,  had  been  made  for  his  own  protection  as  surety  for  the  plain- 
tiff, the  tenant  of  the  premises  distrained  upon.  This  witness,  however, 
disappointed  the  defendant  in  his  testimony  ; but  a witness  was  present 
at  the  trial  who,  it  was  admitted  by  defendants’  counsel,  would  to  some 
extent  have  contradicted  the  other.  He  was  not,  however,  called  as  it, 
was  not  considered  that  his  comtradietion  would  have  established  the 
defence,  which  had  been  completely  displaced  by  the  evidence  of  the 
witness  who  had  proved  adverse.  But  no  sufficient  inquiry,  it  appeared 
had  been  made  before  the  trial  as  to  what  this  witness  would  state: 
Held,  not  sufficient  surprise  to  warrant  the  granting  a new  trial. 

Seville,  that  had  inquiry  been  made  and  the  witness  afterwards  deposed 
differently  from  what  he  stated  he  would,  there  would  have  been  sur- 
prise in  this. 

The  value  of  the  goods  seized  was  proved  to  be  about  $450,  but  the  jury 
gave  a verdict  for  $700 : 

Held,  that,  upon  the  facts  stated  below,  the  damages  were  not  excessive. 

This  was  an  action  for  making  an  illegal  distress  for  rent. 
The  verdict  was  rendered  for  the  defendants  on  the  first 
six  counts. 

The  seventh  count  was  in  trover,  aud  the  eighth  count 
in  trespass. 

The  defendants  pleaded,  Not  guilty,  by  statute,  noting 
“Imperial  Act  2 Geo.  II.,  c.  19,  s.  21,  public  act,”  in  the 
margin  of  the  plea. 

On  this  plea  issue  was  joined. 

The  cause  was  tried  before  Morrison,  J.,  at  the  last  Assizes 
for  the  county  of  Elgin. 

The  evidence  shewed  that  the  defendant,  Macbeth,  claimed 
6 years’  rent  at  $90  a year,  payable  in  cash,  over  and  above 
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improvements,  making  his  claim  $540.  He  allowed  the 
plaintiff  for  a barn  which  the  plaintiff  put  up,  $240,  and  he 
distrained  for  the  balance  of  $800,  and  sold  the  goods  seized. 

There  was  no  written  lease. 

The  evidence  for  the  plaintiff  was  that  no  cash  was  to  be 
paid  at  all,  but  the  whole  $90  a year  were  to  be  laid  out  in 
improvements,  and  that  the  plaintiff  had  made  improve- 
ments by  putting  up  the  barn  and  clearing  land  to  the  full 
value  of  the  rent  claimed,  and  that  he  had  paid  the  taxes 
also. 

The  bailiff  Stolicker’s  list  and  valuation  of  goods  seized 
stated  the  value  at  $411.  The  witnesses  valued  the  things 
at  somewhat  more,  probably  about  $450,  and  the  jury  found 
a verdict  for  the  plaintiff  for  $500,  for  the  value  of  the  goods, 
and  $200  for  damages,  making  together  $700  upon  the  7th 
and  8th  counts. 

Becher , Q.C.,  moved  for  and  obtained  a rule  nisi  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a new  trial  had  on  the  ground  of  surprise, 
and  on  other  grounds  set  forth  in  the  affidavits  filed,  and 
on  the  ground  of  damages  being  excessive,  on  payment  of 
costs. 

One  of  the  affidavits  filed  was  that  of  the  defendant  Mac- 
beth. He  represented  the  letting  to  have  been  by  word 
only  for  five  years,  at  $100  per  annum,  which  he  afterwards 
reduced  to  $90  per  annum,  payable  in  cash,  with  the  excep- 
tion of  a barn  and  house,  for  which  he  was  to  allow  the 
plaintiff  out  of  the  rent,  if  he  put  them  up ; that  the  $800 
he  distrained  for  were  justly  due  to  him ; that  he  was  too 
unwell  to  attend  the  trial,  but  he  gave  himself  no  uneasiness 
about  it,  as  he  knew  that  Anthony  Crane  was  to  be  a wit- 
ness for  the  plaintiff,  and,  having  known  Crane  for  a great 
many  years,  the  deponent  had  the  fullest  belief  that  he  would 
tell  the  truth,  and  that  the  defence  would  be  established  by 
his  evidence  ; that  Crane  was  surety  for  the  rent,  and  had 
requested  the  deponent  to  make  the  distress  for  his  (Crane’s) 
own  protection  ; and  by  Crane’s  denying  all  this  at  the  trial 
the  deponent  was  taken  by  surprise ; and  that  the  deponent 
would  be  able  to  contradict  these  and  other  allegations  con- 
tained in  the  affidavits  upon  another  trial. 
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Crane,  in  his  evidence  and  in  his  affidavit  filed  in  reply, 
denied  these  statements. 

K.  McKenzie , Q.  C.  ( D . B.  Read,  Q.G.,  with  him)  shewed 
cause. — After  referring  to  the  rule  as  to  damages  in  trover 
and  in  trespass, as  laid  down  in  Mayne  on  Damages,  222, and 
in  Tindall  v.  Bell,  11  M.  & W.  228,  and  Bayliss  v.  Fisher , 
7 Bing.  158,  they  continued : — The  damages  are  not  exces- 
sive, because  there  was  no  rent  due.  There  was  not  even 
properly  the  relation  of  landlord  and  tenant  between  the 
plaintiff  and  Macbeth.  There  was  no  writing : the  term 
agreed  on  was  more  than  three  years,  and  no  rent  had  ever 
been  paid  upon  it,  so  as  to  make  it  a tenancy  from  year  to 
year ; but  if  the  plaintiff  were  a tenant,  he  was  not  to  pay 
a cash  rent,  and  he  had  rendered  his  ront  in  full  by  the 
services,  which  he  had  agreed  to  do,  having  been  performed. 

There  was  no  surprise,  for  the  defendants  knew  the 
plaintiff  disputed  his  liability  and  they  should  have  been 
prepared  to  establish  it. 

Becher,  Q.  C.,  contra.* — There  was  surprise  in  Crane, who 
was  implicitly  relied  upon  by  Macbeth,  having  sworn  so 
contrary  to  what  Macbeth  asserts  to  have  been  the  real  facts. 
Crane  is  the  brother-in-law  of  the  plaintiff,  and  was, as  Mac- 
beth says,  surety  for  the  payment  of  the  plaintiff’s  rent, and 
had  directed  the  distress  to  be  made  for  the  purpose  of  sav- 
ing himself  from  the  payment  of  it ; and,  as  Macbeth  was 
too  unwell  to  be  at  the  trial,  it  was  impossible  to  meet  a case 
so  unexpectedly  and  untruly  brought  forward.  All  that 
counsel  could,  therefore,  do  was  to  submit  to  a verdict  for 
the  plaintiff  for  something.  But  $700  is  entirely  too  much  : 
the  goods  were  highly  valued  at  the  $411  in  Stolicker’s  list : 
that  sum  should  have  been  the  outside  recovery  under  any 
circumstances.  Macbeth,  however,  asserts  that  he  can  shew 
he  is  entitled  to  succeed  in  full  on  the.merits  ; that  it  was  a 
money  rent,  and  that  the  plaintiff  did  not  deny  it,  but  alleged 
that  he  had  paid  it  to  Crane,  the  witness,  for  Macbeth. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  are  not  in  favour  of  granting  new  trials  too  freely ; 
it  is  a kind  of  relief  which  must  be  cautiousiy  given,  and 
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which  should  be  given  only  in  such  cases  where,  according 
to  well-settled  principles,  it  would  be  an  iniustice  to  deny  it. 

In  Doe  Strickland  v.  Strickland  (7  C.  B.  748),  Maule,  J., 
speaks  of  “ the  number  of  new  trials”  as  “ a reproach  to 
the  law;  ” and  rightly  considered  a new  trial  is  in  contraven- 
tion of  the  maxims  “ interest  republics  tit  sit  finis  litiumfi 
and  “ nemo  debet  bis  vexari  pro  una  et  eadem  cauca .” 

It  is  right  no  doubt  that  there  should  be  a means  of  cor- 
recting the  errors  of  the  judge  or  of  the  jury  at  the  trial, 
in  like  manner  as  the  errors  of  courts  may  be  reviewed ; 
and  it  is  right  that  redress  should  be  given  when  neither 
the  judge  nor  the  jury  is  in  fault,  if  injustice  has  been  done 
and  can  be  corrected,  and  no  blame  can  be  attributed  to  the 
party  applying  for  it. 

In  Bright  v.  Eynon  (1  Burr.  898)  Lord  Mansfield  says  that 
a case  for  a new  trial  may  be,  where  “ the  parties  may  be 
surprised  by  a case  falsely  made  at  the  trial,  which  they  had 
no  reason  to  expect,  and  therefore  could  not  come  prepared 
to  answer.” 

In  Fabrilins  v.  Cock  (8  Burr.  1771)  the  court  granted  a 
new  trial,  upon  the  ground  “ that  the  whole  of  the  plaintiff’s 
case  was  a fiction  supported  by  perjury  which  the  defendant 
could  not  be  prepared  to  answer,  and  that  since  the  trial 
many  circumstances  had  been  discovered  to  detect  the 
iniquity  and  to  shew  the  subornation  of  the  witnesses.” 

So  when  the  real  question  to  be  tried  was,  whether  the 
plaintiff  or  the  defendant  should  bear  the  loss  of  a pro- 
missory note  sued  upon,  and  the  plaintiff,  finding  he  would 
fail  upon  the  note,  resorted  to  the  original  considera- 
tion, and  the  defendant  could  not  show  the  giving  of  the 
note  in  payment  of  such  original  cause  of  action  [goods 
sold  and  delivered] , because  he  had  net  given  a notice  to 
produce  the  note,  and  so  obtained  a verdict,  the  court,  hold- 
ing this  to  be  unfair  and  unconscionable  conduct,  granted  a 
new  trial:  Anderson  v.  George  (J  Burr.  858). 

Where  a witness  stated  “ a fact  to  the  great  surprise  of 
the  defendant,”  and  the  counsel  for  the  defendant  had 
omitted  to  cross-examine  him,  or  to  observe  upon  his  evi- 
dence, Lord  Ellenborough,  C.  J.,  said  : “ We  cannot  on 
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that  ground  grant  a new  trial : the  witness  was  not  impeached 
at  all,  and  no  evidence  was  called  to  contradict  him,  nor 
were  there  any  questions  asked  of  him  Bell  v.  Thomp- 
son (2  Chitt.  194). 

In  Harrison  v.  Harrison  (9  Price  89)  an  application  was 
made  for  a new  trial,  on  the  ground  of  surprise.  The  sur- 
prise was,  that  the  defendant’s  witnesses  proved  an  acknow- 
ledgement of  the  plaintiff  that  he  had  been  paid,  and  the  jury 
gave  a verdict  against  the  plaintiff. 

The  affidavits  filed  by  the  plaintiff,  in  moving  for  the 
new  trial,  stated  that  the  defendant’s  witnesses  who  had 
given  evidence  had  been  heard  to  say  since  the  trial  that 
they  had  been  in  effect  suborned  by  the  defendant,  and  had 
sworn  what  was  not  true  in  saying  that  the  plaintiff  had 
acknowledged  receiving  any  money  from  the  defendant,  and 
it  was  sworn  that  the  defendant  had  applied  to  several  per- 
sons, endeavouring  to  induce  them  to  state  at  the  trial  that 
they  had  been  present  at  conversations  wherein  the  same 
acknowledgement  had  been  made.  Graham,  B.,  said:  “It  is 
too  difficult  a matter  for  the  court  to  attempt  to  determine 
the  truth  and  falsehood  in  the  statement  of  these  affidavits  : 
we  have  no  means  of  doing  so.  * * * * Instead  of  a 

surprise, this  evidence, if  the  fact  were  not  true, should  rather 
have  been  termed  an  astonishment.  Acknowledgments  are 
nearly  always  a surprise  upon  the  party  more  or  less.” 

Wood,  B.:  “ It  would  be  a very  bad  precedent  if  we  were 
to  make  this  rule  absolute  : the  consequence  would  be  that 
we  should  have  a vast  number  of  new  trials  applied  for, 
charging  the  witnesses  of  the  succeeding  party  with  perjury.” 

Beliance  was  also  placed  upon  the  fact  that  the  plaintiff 
could  have  taken  a nonsuit  and  prepared  himself  better  on 
a future  occasion,  which  can  only  apply  to  plaintiffs,  and  not 
to  such  a case  as  this,  where  the  defendant  is  the  applicant. 

In  Ling  v.  Croker  (2  C.  B.  N.  S.  760)  a new  trial  was 
refused  to  be  granted  on  the  ground  of  surprise,  on  account 
of  the  evidence  which  the  plaintiff  gave  disputing  the  band- 
writing of  certain  letters  which  were  alleged  to  have  been 
written  by  him,  because  the  defendant’s  attorney  had  dis- 
tinct notice  before  the  trial  that  the  plaintiff  intended  to 
dispute  the  handwriting  of  the  letters. 
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See  a very  good  note  to  Davis  v.  Roper  (2  Jur.N.  S.  167). 

The  1st  count  of  the  declaration  was  for  distraining  and 
selling  when  no  rent  was  due,  and  the  following  five  counts 
were  the  usual  ones  which  are  added  in  such  a case, so  that 
Macbeth  had  full  warning  of  what  he  had  to  meet  and  to 
prove,  and  which  he  admits  he  had  ; but  he  says  he  relied 
on  Crane  to  disprove  the  plaintiff  s case  and  to  establish  the 
defence,  but  Crane  did  not  do  it.  Now,  the  evidence  at 
the  trial  and  the  affidavits  filed  by  the  plaintiff  deny  the 
different  statements  in  Macbeth’s  affidavit;  and  Mr.  Becher, 
in  his  affidavit  for  the  defendants,  says,  “ The  evidence  o f 
Anthony  Crane  took  me  by  surprise,  and  although  I had  a 
witness  at  the  trial,  who  to  my  knowledge  would  have  con- 
tradicted part  of  his  testimony,  I did  not  call  him,  as  such 
contradiction  would  not  have  established  the  defence  which 
the  evidence  of  the  said  Crane  so  completely  negatived 
so  that  all  that  might  have  been  done  was  not  done  for  the 
defence  ; and  it  was  a matter  of  observation  that  the  rent 
was  allowed  to  accumulate  for  six  years  and  until  after  the 
term  of  five  years  granted  had  expired,  which,  it  may  be 
argued,  seems  more  consistent  with  the  fact,  as  stated  by 
the  plaintiff,  namely,  that  no  money  was  to  be  paid  as  rent, 
than  that  money  was  to  be  paid  and  was  not  enforced  for  so 
long  a period. 

The  affidavit  of  merits  is  not  full  enough,  if  we  could 
have  interfered ; and  it  appears  the  defendant  made  no 
sufficient  enquiry  of  what  the  witness  would  state  before  the 
trial.  If  he  had,  and  the  witness  had  sworn  to  the  contrary 
of  what  he  had  informed  the  defendant  he  would  swear  to, 
there  might  then  be  said,  perhaps,  to  be  surprise  ; but  this 
was  not  done,  nor  was  sufficient  preparation  made  for  the 
defence. 

We  do  not  see  any  safe  principle  upon  which  we  can  in- 
terfere on  the  ground  of  surprise. 

We  do  not  think  we  can  interfere,  either,  as  to  the  amount 
of  damages  given  over  and  above  the  value  of  the  goods. 
We  cannot  say  the  amount  is  too  much  upon  the  facts 
stated. 
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Snelgrove  v.  Bruce. 

Sale  of  goods — Latent  defects — Absence  of  knowledge,  or  of  fraud , on  part  of 
seller — Implied  warranty. 

The  law  does  not  imply  a warranty  that  the  article  sold  shall  he  free  from 
latent  defects  unknown  to  the  seller,  and  without  fraud  on  his  part. 

In  this  case  defendant  sold  to  plaintiff  certain  seeds  put  up  in  small  par- 
cels, and  each  labelled  with  the  name  of  the  seeds  it  contained : there 
was  no  evidence  that  defendant  knew  of  any  defect  in  the  seeds,  some  of 
which,  it  appeared,  did  not  when  sown  come  up  and  grow : 

Held , reversing  the  judgment  of  the  County  Court,  that  there  was  no  im- 
plied warranty  that  the  seeds  were  fresh,  or  otherwise  good  and  fit  for 
growing,  and  that  they  would  grow,  but  merely  that  the  packages  con- 
tained such  seeds  as  the  labels  indicated ; and  that  to  a sale  of  this  kind 
the  maxim  “ caveat  emptor ” must  apply. 

The  third  count  of  the  declaration  alleged  that  defendant,  by  fraudulently 
representing  the  seeds  to  be  good  and  fresh,  &c.,  induced  plaintiff  to  buy 
them : 

Held,  that  if  the  defendant  had  known  that  the  seeds  would  not  grow  by 
reason  of  age  or  defect  in  drying  or  keeping,  he  would  have  been  liable 
for  the  deceit  in  the  fraudulent  representation  mentioned. 

Appeal  from  the  County  Court  of  the  County  of  Oxford. 

The  first  count  of  the  declaration  stated  that  the  plaintiff 
was  a gardener  and  seedsman,  and  defendant  a nursery- 
man and  seedsman,  and  that  plaintiff  purchased  from 
defendant  a quantity  of  garden  and  field  seeds,  and  paid 
$150  therefor;  that  defendant  thereupon  warranted  to  and 
agreed  with  the  plaintiff  that  the  seeds  were  good  and 
fresh,  and  reasonably  fit-  and  proper  for  sowing  and  plant- 
ing, and  if  sown  with  due  care  and  in  proper  soil  would 
grow  and  fructify,  upon  which  warranty  and  agreement 
plaintiff  purchased  the  said  seeds  from  defendant,  and  paid 
him  as  aforesaid.  Averment,  that  the  seeds  were  not  good 
and  fresh,  and  although  a large  quantity  was  sown  and 
planted  by  the  plaintiff  and  his  customers  with  due  and 
proper  skill  and  in  a proper  soil,  yet  the  said  seeds  did  not 
grow  and  fructify  as  good  and  fresh  seeds  would  and  ought 
to  do,  whereby  the  plaintiff  not  only  lost  the  price  paid 
therefor,  but  was  greatly  injured  in  his  business  as  a seeds- 
man, by  warranting  the  said  seeds  to  his  customers  as 
aforesaid. 

The  second  count  alleged  an  agreement  by  which  defen- 
dant bargained  and  sold  to  plaintiff  certain  garden  and  field 
seeds  for  $150;  and  that  by  the  said  agreement  defendant 
warranted  the  seeds  to  be  good  and  fresh,  &c.,  (as  in  the 
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first  count.)  Averment , that  the  seeds  were  not  good  and 
fresh,  but  were  old  and  worthless  and  would  not  grow,  and 
that  plaintiff  could  not  sell  them,  and  thereby  lost  money, 

Ac. 

The  third  count  stated  that  the  defendant,  by  fraudu- 
lently representing  the  seeds  to  be  good  and  fresh  seeds, 
Ac.,  induced  the  plaintiff  to  buy  them  for  $150,  which  de- 
fendant paid.  Averment , that  the  seeds  were  not  good,  &c., 
as  defendant  well  knew,  &c. 

The  defendant  pleaded,  1st.  That  he  did  not  warrant  and 
agree  as  alleged. 

2nd.  That  the  seeds  were  good  and  fresh,  &c. 

3rd.  That  he  did  not  agree  and  warrant  as  alleged. 

4th.  Not  guilty. 

The  evidence  was,  that  the  plaintiff  bought  from  defen- 
dant, for  $150,  the  seeds  in  question,  which  were  put  up  in 
parcels  and  labelled  in  the  handwriting  of  the  defendant ; 
and  the  evidence  offered,  on  the  part  of  the  plaintiff,  in 
support  of  the  second  count  was  exceedingly  slight,  consist- 
ing of  mere  admissions  of  the  defendant  to  the  witnesses 
after  the  contract  of  having  sold  out  to  the  plaintiff,  and 
recommending  them  to  go  there  and  buy,  as  they  were  first- 
class  seeds. 

The  jury  found  a verdict  for  the  plaintiff  for  $150,  on  the 
counts  in  the  warranty. 

The  learned  judge  directed  there  was  a warranty  implied 
by  the  sale. 

At  the  close  of  the  plaintiff’s  case  the  defendant’s  counsel 
objected  that  there  was  no  express  warranty,  and  no  im- 
plied warranty  on  the  sale  of  the  goods  in  question. 

In  the  following  term  the  defendant  obtained  a rule  nisi 
for  a new  trial  on  the  same  ground,  among  others,  as  those 
taken  at  the  trial,  that  the  learned  judge  erred  in  overruling 
the  objections  so  taken  at  the  trial.  This  rule  was,  after 
argument,  discharged  by  the  court,  the  learned  judge  hold- 
ing that  the  contract  carried  with  it  an  implied  warranty 
that  the  seeds,  the  subject  of  it,  were  fresh  and  fit  for  the 
purpose  for  which  they  were  supplied. 

From  this  judgment  the  defendant  appealed. 

D.  McMichael,  for  the  appeal,  cited  The  County  of 
Simcoe  Agricultural  Society  v.  Wade,  12  U.  C.  It.  614  ; 


SNELGROVE  V.  BRUCE. 


568 


Chanter  v.  Hopkins , 4 M.  & W.  899  ; Grant  v.  Cadwell,  8 
U.  C.  R.  161 ; James  v.  Bright , 5 Bing.  533. 

D.  B.  Reid,  Q.  C.,  contra,  cited  Story  on  Sales,  285,286; 
Brown  v.  Edgington , 2 M.  & G.  279,  290,  292  : IFteZer  v. 
Schilizzi,  17  C.  B.  619  ; Parkinson  v.  Lee,  2 Ea.  314  ; The 
Pacific  Steam  Navigation  Company  v.  Lewis , 16  M.  & W. 
783,  Burnby  v.  Bollett,  16  M.  & W.  644 ; Add.  Gout.  230, 
233 ; Allan  v.  Lake,  18  Q.  B.  560. 

J.  Wilson,  J.,  delivered  the  jndgment  of  the  court. 

We  see  no  evidence  of  the  warranty  set  out  in  the  first 
and  second  counts,  either  express  or  implied.  It  is  not  pre- 
tended there  was  an  express  warranty ; but  it  is  said  there  is 
an  implied  one.  Now,  we  think  that  all  that  can  be  fairly 
inferred  from  the  evidence  is,  that  the  appellant  sold  to  the 
respondent  garden  and  field  seeds  of  different  kinds  put  up 
in  small  parcels  for  sale,  labelled  with  the  names  of  the 
seeds  each  package  contained,  which  were  valued  at  $150, 
for  which  the  respondent  gave  the  appellant  his  promissory 
note. 

The  respondent  contended  that  this  contract  implied 
“ that  the  seeds  were  good  and  fresh,  and  were  reasonably 
fit  and  proper  for  sowing  and  planting,  and,  if  sown  with 
due  and  proper  skill  and  in  a proper  soil,  would  grow  and 
fructify  as  good  and  fresh  seeds  would  and  ought  to  grow;” 
and  the  breach  was,  “that  they  were  not  good  and  fresh 
seeds,  and  were  not  reasonably  fit  and  proper  for  sowing 
and  planting,  and,  although  a large  quantity  of  the  seeds 
was  sown  and  planted  by  the  respondent  and  his  customers 
with  due  and  proper  skill  and  in  a proper  soil,  yet  the  seeds 
did  not  grow  and  fructify  as  good  and  fresh  seeds  would 
and  ought  to  do.” 

In  regard  to  implied  warranties,  or,  more  strictly  speak- 
ing, to  what  undertakings  are  implied  in  certain  contracts, 
the  authorities  refer  to  two  kinds  of  commodities;  first, such 
as  are  made  for  certain  purposes,  which  are  said  to  carry 
with  them  an  implied  undertaking  that  they  are  fit  for  the 
purpose : Jones  v.  Bright , (5  Bing.  533);  Brown  v.  Edging- 
tony  (2  M.  & G.  279);  Shepherd  v.  Pybust  (3  M.  & G,  868) ; 
secondly,  articles  of  merchandize,  which  carry  the  implied 
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undertaking  that  they  are  the  articles  usually  sold  by  their 
description:  Josling  v.  Kingsjord,  (7  L.  T.  N.  S.  790  ; 18 
C.  B.  N.  S.  447);  Wieler  v.  Sckillizzi,  (17  C.  B.  619);  Smith 
et  al.  v.  Parkinson , (7  L.  T.  N.  S.  92) ; Pindar  v.  Button , 
(7  L.  T.  N.  S.  269) ; Bunnel  v.  Whitlaiv , (14  U.  C.  R.  241); 
Chisholm  v.  Proudfoot,  (15  U.  C.  R.  208.) 

The  law  does  not  imply  a warranty,  that  the  commodity 
shall  be  free  from  latent  defects  unknown  to  the  seller, with- 
out fraud  on  his  part : Parkinson  v.  Lee,  (2  East.  314) ; 
Gray  v.  Cox,  (4  B.  & C.  108)  ; Bluett  v.  Osborn , (1  Star. 
384);  Horsfall  v.  Thomas,  (1  H.  & C.  90.) 

The  court  will  not  extend  by  implication  a sale  of  goods 
with  a particblar  express  warranty:  Dickson  y.  Zizinia  et 
al.,  (16  C.  B.  602);  nor  is  a warranty  implied  where  the 
contract  is  for  the  sale  of  a specific  chattel : Chanter  v. 
Hopkins,  (4  M.  & W.  390),  Ollivant  v.  Bayley,  (5  Q.  B.  288); 
Burnby  v.  Bollett,  (16  M.  & W.  644.) 

This  sale,  we  think,  carried  no  more  with  it  by  implica- 
tion than  that  the  packages  contained  such  seeds  as  the 
labels  indicated.  If  seeds  are  sold  as  turnip  seeds  or  cab- 
bage seeds  the  sale  implies  that  they  are  not  hybrids  ; but 
whether  they  are  fresh  seeds,  or  otherwise  good  and  fit  and 
proper  for  growing  and  will  grow  under  certain  given  cir- 
cumstances, are  not  to  be  imported  into  the  contract  by 
implication.  Here  there  is  no  evidence  that  the  appellant 
knew  of  any  defect  in  these  seeds  ; but,  if  he  had  known 
that  by  reason  of  their  age,  or  from  any  mismanagement  in 
their  drying  or  keeping,  that  they  would  not  grow,  then 
he  would  have  been  liable  for  the  deceit  in  the  fraudulent 
representation  mentioned  in  the  third  count. 

It  seems  to  have  been  unnoticed  that  the  evidence  did 
not  sustain  the  breach  to  the  whole  complaint.  The  evi- 
dence was  that  certain  parcels  of  the  seeds  sowed  did  not 
grow,  but  it  did  not  necessarily  follow  that  all  were  bad  as 
the  jury  seemed  to  find. 

From  the  authorities  it  seems  clear  that,  beyond  the 
classes  of  cases  mentioned,  the  sale  of  a commodity  and  a 
fair  price  paid  for  it,  in  the  absence  of  fraud  will  not  bring 
to  the  contract  a warranty  against  latent  defects,  and  that 
to  a sale  like  this  caveat  emptor  does  apply. 
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With  great  deference  to  the  ruling  of  the  learned  judge, 
who  did  not  himself  feel  free  from  doubt,  we  think,  it  was 
wrong.  If  it  were  intended  between  these  parties  that  the 
seeds  were  to  be  of  the  quality  described  in  the  declaration, 
the  contract  should  have  been  express,  of  which  there  is  no 
evidence  whatever.  We  cannot  make  such  a contract  by 
implication. 

The  appeal  ought,  therefore,  to  be  allowed,  and  a new 
trial  ordered  in  the  court  below  without  costs. 

Appeal  allowed. 


Waddell  v.  Gildersleeve  Administratrix. 

Liability  of  plaintiff  toihirdparty — Partial  assumption  of  liability  by  intestate , 
— Accord  and  satisfattion — Pleading — Account  rendered  by  agent  of  defendant 
and  intestate — Right  to  recover  for  balance — Evidence. 

Declaration , on  the  common  counts  for  goods  bargained  and  sold  to  intest- 
ate ; goods  sold  and  delivered ; work  and  materials ; interest ; account 
stated  by  intestate  ; money  paid  for,  and  account  stated  with,  defendant 
as  administratrix. 

Plea , that  after  plaintiffs  claim  became  due  and  before  action  plaintiff  was 
indebted  to  S.  M.  & Gf.,  executors  of  H.  G.,  in  $800,  and  it  was  then 
agreed  between  plaintiff  and  intestate,  in  his  lifetime,  and  said  executors, 
that  plaintiff  should  be  credited  in  his  account  with  said  executors  with 
$300,  and  be  allowed  same  by  them  as  if  paid  them  by  plaintiff,  and 
that  the  intestate  should  become  and  be  accepted  by  said  executors  as 
their  debtor  for  the  amount  of  said  claim  in  lieu  of  plaintiff,  and  that 
plaintiffs  claim  against  the  intestate  in  respect  of  the  last  named  sum 
should  be  discharged  and  satisfied  ; and  in  pursuance  of  said  agreement 
plaintiff  was  then  credited  with  the  $300  in  his  account  with  the  exec- 
cutors  and  allowed  the  same  as  if  paid  them  by  plaintiff,  and  said  intes. 
tate  became  and  was  accepted  by  said  executors  as  their  debtor  for 
the  amount  of  said  claim  in  lieu  of  plaintiff  upon  the  terms  aforesaid ; 
and  plaintiff  then  accepted  said  agreement  and  its  performance  as 
aforesaid  in  satisfaction  and  discharge  of  his  claim. 

Held , reversing  the  judgment  of  the  County  Court  on  demurrer,  plea  bad ; 
because  professing  to  answer  the  whole  declaration  it  only  answered 
part,  and  because  wholly  inapplicable  to  the  causes  of  action  against 
the  administratrix. 

Plaintiff,  in  support  of  a claim  for  $547.35,  pnt  in  an  account  rendered  by 
an  agent  of  intestate,  shewing  a balance  of  $200.16,  after  crediting 
$347.19.  There  was  also  evidence  from  which  the  jury  might  have 
found  the  same  agent  to  have  been  the  agent  of  the  defendant. 

Held  also  reversing  the  judgment  of  the  County  Court,  that  the  question 
or  agency  should  have  been  submitted  to  the  jury,  and  if  they  found  that 
the  account  in  question  had  been  delivered  by  the  agent  of  defendant, 
it  must  be  considered  that  plaintiff  proved  every  part  of  his  particulars, 
debits,  credits  and  balance. 

This  was  an  appeal  from  the  decision  of  the  learned  judge 
of  the  County  Court  of  the  county  of  Frontenac  upon  a 
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demurrer  to  one  of  the  pleas  on  which  he  gave  judgment  for 
the  defendant ; and  also  upon  his  making  absolute  the  rule 
to  enter  a nonsuit  upon  leave  reserved  between  the  parties 
at  the  trial. 

Robert  A.  Harrison  for  the  appeal. — Brown  was  the 
agent  of  the  intestate,  and  continued  so  for  the  estate  after 
the  death  of  the  intestate  : the  administratrix  was  therefore 
bound  by  the  account  produced.  If  so,  the  whole  of  plain- 
tiff,s claim  was  proved,  and  the  plaintiff  should  have  recov- 
ered the  full  balance ; Bates  v.  Townley , 2 Exch.  152 

The  whole  account  which  Brown  rendered  should  have 
been  taken  together  : Handle  v.  Blackburn , 5 Taunt.  205. 

The  credits  given  in  the  particulars  should  be  in  fact 
struck  out  of  both  sides  of  the  account : Green  v.  Smithers, 
i Q.  B.  796. 

As  to  the  demurrer,  the  plea  should  have  averred  the 
plaintiff  was  discharged  from  liability  to  the  executors : 
without  this  averment  the  plea  is  bad  : Cuxon  v.  Chadlyy 
3 B.  & C.  591. 

J.  McBride  contra. — Brown  was  not  the  agent  of  the 
estate,  or  of  the  defendant,  as  administratrix,  although  he 
was  agent  of  the  intestate.  His  account  was,  therefore, 
not  binding  on  the  defendant. 

The  ruling  of  the  learned  judge  of  the  County  Court  was 
correct,  according  to  the  cases  he  referred  to  in  his  judgment. 

The  plea  is  good  in  law : it  is  the  precedent  given  in 
Bullen  & Leake,  417. 

Harrison , in  reply. — The  award  proved  was  some  evidence 
of  an  account  stated  : Ken  v.  Batshore,  1 Es.  194. 

The  particulars  may  be  explained  at  the  trial : Mercy  v. 
Galor.  3 Exch.  851. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  nonsuit  was  ordered  to  be  entered  upon  the  ground 
that  the  particulars  of  the  demand  which  were  annexed  to 
the  record  stated  sundry  items  of  claim,  amounting  together 
to  $547,35,  and  gave  credit  “ by  contra  account  since  18tli 
July,  1853,  and  interest  on  that  account  $447  19.”  thus 
leaving  a balance  of  $200.41  still  due  to  the  plaintiff. 
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This  was  taken  by  the  plaintiff  from  an  account  which 
one  A.  M.  Brown  had  rendered  to  him,  and  Brown, 
it  was  said,  was  an  agent  of  the  estate  of  the  intestate,  as  he 
had  been  for  the  intestate  himself  in  his  lifetime.  There 
was  evidence  to  this  effect  to  go  to  the  jury,  but  it  does  not 
seem  to  have  gone  to  them.  A verdict  was  taken  for  the 
plaintiff,  subject  to  the  nonsuit  to  be  entered,  if  the  court 
should  be  of  opinion  the  plaintiff  was  not  entitled  to  succeed 
upon  the  evidence  ; and  from  this  we  rather  assume  that  the 
point  was  not  strongly  contested,  if  at  all,  at  the  trial,  or 
that  the  parties  were  quite  willing  that  the  judge  should 
dispose  of  the  case  in  the  same  manner  as  the  jury  might 
have  done,  forming  his  opinion  by  drawing  the  like  inferences. 

If  this  be  so,  v e think  there  was  evidence  from  which  it 
appeared  the  account  in  question  was  rendered  by  a person 
who  was  agent  of  the  estate,  and  was  competent  to  bind  it, 
and  that  this  is  the  opinion  which  the  learned  judge  should 
have  come  to,  if  he  had  to  decide  it ; but  we  do  not  plainly 
see  that  it  was  considered  by  him,  although  the  question 
was  raised  on  the  rule  nisi ; or,  if  it  were  considered  by 
him,  it  may  have  been  that  he  did  not  think  the  objection 
was  entitled  to  prevail : for  he  does  refer  in  his  judgment  to 
this  account,  as  if  it  had  been  proved  and  were  properly 
before  the  court.  He  says,  “ It  is  true  the  particulars  were 
worded,  ‘By  contra  account  since  18th  July,  1853,  and 
interest  on  that  account,  $347  19  ’ ; but  the  account  made 
out  by  Brown  and  put  in  by  plaintiff  shows  that,  with  the 
exception  of  one  item  of  $24,  it  was  all  cash.” 

If  the  account  wer e put  in,  it  seems  from  the  way  in  which 
it  is  referred  to,  and  from  the  whole  tenor  of  the  case  that 
it  was  considered  to  have  been  and  was  treated  as  proved  : 
if  so,  the  plaintiff  proved  every  part  of  the  particulars — 
debits,  credits  and  balance — and  the  rule  to  enter  a nonsuit 
should  have  been  discharged.  If,  however,  the  account 
was  held  not  to  have  been  really  proved,  although  we 
think  it  might  have  been  found  to  have  been  sufficiently 
proved,  then  the  cases  of  Price  v.  Rees,  (11  M.  & W.  576), 
and  Sinithurst  v.  Taylor,  (12  M.  & W.  545)  do  shew,  as  the 
learned  judge  states,  that,  in  a case  like  the  present,  the 
plaintiff  must  show  there  is  a balance  in  his  favour  before  he 
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can  recover  at  all ; and  if  he  prove  no  more  than  he  has 
given  the  defendant  credit  lor,  he  has  not  shown  a balance 
in  his  favour,  and  he  fails  altogether.  He  must  in  fact 
prove  a claim  on  his  side  greater  than  the  credit  which  he 
has  given  to  the  defendant;  and  if  he  cannot  do  this,  he 
cannot  succeed. 

We  are  of  opinion  that  the  agency  of  Brown  was  not, 
from  the  whole  case,  seriously  disputed  or  found  against  by 
the  learned  judge.  This  being  so  the  rule  for  a nonsuit 
should  be  discharged. 

If  we  were  in  sufficient  doubt  upon  this  point  we  should 
still  discharge  the  rule,  that  the  point  might  be  expressly 
determined. 

As  to  the  decision  on  the  demurrer — 

The  declaration  is  on  the  common  counts  : 

1.  For  goods  sold  and  delivered  to  the  intestate  ; 

For  goods  bargained  and  sold  to  intestate  ; 

For  work  done  and  materials  provided  for  intestate  ; 

For  interest  due  by  intestate ; 

And  upon  an  account  stated  by  intestate. 

2.  For  money  paid  for  defendant  as  administratrix  ; 

And  upon  an  account  stated  with  administratrix. 

The  pleas  were  : 

1st.  Payment. 

2nd.  That  after  the  plaintiff’s  claim  therein  became  due, 
and  before  action,  the  plaintiff  was  indebted  to  Henry 
Smith,  the  younger,  Samuel  Muckleston,  and  0.  S.  Gilder- 
sleeve,  executors  of  the  last  will  and  testament  of  Henry 
Gildersleeve,  deceased,  in  the  sum  of  $800  ; and  it  was  then 
agreed  by  and  between  the  plaintiff  and  0.  S.  Gildersleeve 
in  the  declaration  mentioned,  in  his  lifetime,  and  the  said 
executors,  that  the  plaintiff  should  be  credited,  in  his 
account  with  the  said  executors,  with  the  sum  of  $300, 
and  should  be  allowed  the  same  by  them  in  such  account, 
as  if  it  had  been  paid  to  them  by  the  plaintiff ; and 
that  0.  S.  Gildersleeve  should  become  and  be  accepted  by 
the  said  executors  as  the  debtor  for  the  amount  of  the  said 
claim  therein  pleaded  to,  instead  of  the  plaintiff ; and  that 
the  claim  of  the  plaintiff  against  the  said  0.  S.  Gildersleeve, 
in  respect  of  the  last  mentioned  sum,  should  be  thereby 
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discharged  and  satisfied,  and  the  said  claim  of  the  executors 
against  the  plaintiff  should  be  thereby  in  part  discharged 
and  satisfied  ; and  in  pursuance  of  the  said  agreement  the 
plaintiff  was  then  credited,  in  his  account  with  the  said 
executors,  with  the  said  sum  of  $309,  and  was  allowed  the 
same  by  them  in  such  account,  as  though  it  had  been  paid 
to  them  by  the  plaintiff ; and  the  said  0.  S.  Gilder-sleeve 
then  became  and  was  accepted  by  the  said  executors  as 
their  debtor  for  the  amount  of  the  said  claim  therein  plead- 
ed to,  instead  of  the  plaintiff,  on  the  terms  aforesaid  ; and 
the  plaintiff  then  accepted  the  said  agreement  and  the  per- 
formance thereof  as  aforesaid  in  satisfaction  and  discharge 
of  his  claim  therein  pleaded  to. 

3rd.  Never  indebted. 

The  plaintiff  joined  issue  on  the  1st  and  3rd  pleas,  and 
demurred  to  the  2nd  plea  on  the  following  grounds  : 

That  the  plea  professed  to  be  in  bar  of  the  action,  which 
was  based  on  an  account  stated  between  the  plaintiff  and 
defendant,  as  administratrix ; that  it  did  not  shew  what  was 
the  nature  of  the  indebtedness  between  the  plaintiff  and  the 
executors  of  Henry  Gildersleeve ; that  it  did  not  show  the 
plaintiff  was  discharged  by  the  said  executors,  or  that  so 
far  as  it  related  to  the  $300  ; and  that  it  did  not  show  that 
the  agreement  or  the  acceptance  thereof  by  the  plaintiff  was 
i.i  writing,  as  required  by  the  Statute  of  Frauds. 

The  learned  judge  gave  judgment  against  the  demurrer. 

Here  all  three  parties,  the  plaintiff,  the  intestate  0.  S. 
Gildersleeve,  and  the  executors  of  Henry  Gildersleeve, 
agreed  between  themselves  that  the  sum  of  $300,  part  of  a 
sum  of  $800,  which  the  plaintiff  owed  to  the  executors, 
should  be  assumed  and  paid  by  O.  S.  Gildersleeve  to  the 
executors  for  the  plaintiff,  and  that  the  plaintiff  should  be 
discharged  fro  m such  $300  by  the  executors ; and  that  O.  S. 
Gildersleeve  should  be  discharged  to  the  extent  of  $300  from 
the  amount  which  he  owed  to  the  plaintiff.  And  then  it 
was  averred  that  the  plaintiff  was  allowed  a credit  in 
account  with  the  executors  for  the  $300,  as  though  it  had 
been  paid  to  them  by  the  plaintiff;  and  that  O.  S.  Gilder- 
sleeve then  became  the  debtor  of  the  executors  for  the  $300, 
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instead  of  the  plaintiff ; and  that  the  plaintiff  then  accepted 
the  said  agreement  and  performance  in  satisfaction  and 
discharge  of  the  $300  against  0.  S.  Gildersleeve. 

We  think  this  is  a complete  change  of  credit.  All  three 
parties  were  present  and  made  a valid  transfer  of  liabilities. 
It  is  the  form  given  in  Bullen  & Leake’s  Precedents  417  ; 
and  Cochrane  v.  Green  (9  C.  B.  N.  S.  448)  is  there  referred 
to  as  being  a bad  plea,  because  it  did  not  state  an  agree- 
ment between  the  parties  that  the  plaintiff  should  be 
discharged. 

The  agreement  is  sufficient  to  effect  a change  of  credit, 
without  averring  the  actual  discharge  following  after  the 
agreement.  The  operation  of  such  an  agreement  is  to  con- 
stitute a discharge  between  the  parties  intended  to  be  dis- 
charged : Wilson  v.  Coupland  (5  B.  & Ad.  228)  ; Cochrane 
v.  Green  (9  C.  B.  N.  S.  448). 

The  indebtedness  is  sufficiently  stated;  no  writing  was 
necessary : the  transaction  created  an  original  liability : it 
was  not  an  agreement  to  answer  for  the  debt  of  another, 
for  that  other  remained  no  longer  liable;  Hodgson  v. 
Anderson  (3  B.  & C.  842). 

But  is  said  the  plea  cannot  be  set  up  to  the  count  against 
the  administratrix  for  money  paid  for  her,  and  on  her 
account  stated  with  the  plaintiff. 

The  intestate  himself  could  not  have  agreed  that  the 
$300  which  he  assumed  for  the  plaintiff  should  be  set  off  or 
go  in  reduction  of  the  claim  which  the  plaintiff  now  has 
against  the  administratrix,  because  such  claim  was  not  then 
in  existence  and  could  not  have  been  provided  for  in  such 
a way. 

And  if  the  plea  assert  this  it  must  be  objectionable,  and 
just  as  objectionable  to  the  count  for  money  paid  as  it  is  to 
the  account  stated. 

The  plea  is  an  accord  and  satisfaction, and  must,  therefore 
be  applicable  only  to  so  much  of  the  declaration  as  the 
intestate  himself  was  personally  liable  upon  in  liis  lifetime. 
If  it  had  been  a plea  of  set  off,  the  administratrix  could  of 
course  have  used  it  in  exoneration  as  well  on  causes  of  action 
which  had  accrued  since  the  intestate’s  death,  as  those 
which  has  accrued  before  that  time. 
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A set-off  is  a distinct  demand  which  the  defendant  has 
against  the  plaintiff  not  connected  with  the  demand  sued 
for,  and  for  which,  but  for  the  right  of  set-off  by  statute,  he 
would  have  been  compelled  to  have  brought  a separate 
action.  In  this  action  the  plaintiff’s  demand  against  the 
intestate  was  to  he  reduced  by  so  much  as  the  intestate  paid 
or  assumed  in  his  stead  to  or  with  the  executors  of  Henry 
Gildersleeve.  Such  a claim,  therefore,  before  the  right  of 
set-off  could  have  been  pleaded  in  reduction  or  bar  of  so 
much  of  the  plaintiff’s  demand,  because  it  is  directly  con- 
nected with  it. 

The  plea  begins,  “ And  for  a second  plea  to  the  said 
declaration  the  defendant  says.”  It  is  therefore  a defence 
pleaded  to  the  whole  declaration ; to  the  count  for  the 
causes  of  action  against  the  defendant,  which  accrued  after 
the  intestate’s  death,  as  well  as  to  those  which  accrued 
against  himself  in  his  lifetime ; and  it  afterwards  appears 
that  it  affords  an  answer  only  to  the  first  count  or  causes 
of  action  which  accrued  against  the  testator,  because  it  pro- 
ceeds that  after  the  plaintiff’s  claim  herein  pleaded  to 
became  due,  &c.,  and  the  claim  which  is  so  referred  to  is 
the  claim  of  th q plaintiff  against  the  said  0.  S.  G.,  in  respect 
of  the  last  mentioned  sum  of  $800. 

The  objection  is  one  which  has  been  allowed  on  generaj 
demurrer,  for  a plea  was  held  bad  upon  this  ground,  on  a 
demurrer  arising  to  the  replication,  in  Thomas  v.  Heathorn 
(2  B.  & C.  477),  and  it  is  stated,  in  Bullen  & Leake’s  Prece- 
dents (888  note  u),that  if  the  plea  do  not  in  substance  answer 
the  whole  matter  to  which  it  is  pleaded,  it  is  bad  in  substance , 
and  the  plaintiff  may  demur,  but  he  cannot  sign  judgment. 

It  does  not  seem  altogether  clear  whether  this  was  an 
objection  good  only  on  special  demurrer:  Addison  v, 
Pegram  (16  M.  & W.  187),  and  the  cases  there  referred  to. 
But  if  the  plaintiff  cannot  sign  judgment  for  such  a defect, 
there  is  no  way  left  to  him  but  to  demur  to  the  plea. 

In  Gabriel  v.  Dresser  (15  C.  B.  628)  Maule,  J.,  said: 
“The  Common  Law  Procedure  Act  did  not  mean  to  make 
a plea  good  which  was  bad  before,  but  to  give  particular 
pleas  to  a partial  efficacy.  This  plea  should  have  been  con- 
fined to  part  of  the  causes  of  action.” 
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Iii  Chappel  v.  Davidson  (18  C.  B.  194)  there  were  four 
counts.  The  plea  to  the  whole  declaration  was  not  at  all 
applicable  to  the  3rd  and  4th  counts.  The  plaintiff  demurred 
to  the  plea,  because  it  disclosed  the  defence  to  the  3rd  and 
4th  counts,  and  the  court  gave  judgment  against  the  plea 
without  applying  it  distributively,  so  as  to  maintain  it  as 
valid  to  the  counts  to  which  it  was  a good  answer,  and 
holding  it  bad  only  as  to  the  residue. 

On  this  latter  point,  as  to  distributing  the  plea,  the  case 
was  overuled  by  Blagrave  v.  Bristol  Water-works  Co.  (1 
H.  & N.  384-7) ; but  the  decision  was  confirmed  on  the 
other  ground. 

We,  therefore,  think  that  the  plea  is  bad,  because  it  pro- 
fesses to  answer  the  whole  declaration,  and  it  answers  only 
a part  of  it ; and  because  the  plea  is  quite  inapplicable  to 
the  causes  of  action  in  the  second  count : Briggs  v.  Cox  (4 
B.  & C.  920) ; and  that  the  judgment  should  have  been  for 
the  plaintiff  instead  of  for  the  defendant. 

The  objection  to  the  plea  in  this  respect  is  fairly  stated  ; 
but  it  was  not  argued  before  us.  It  might  therefore  have 
escaped  our  attention,  as  it  escaped  the  attention  of  the 
learned  judge  in  the  court  below,  because  probably  it  was 
not  argued  before  him  either. 

We  think,  then,  the  appeal  should  be  allowed,  and  that 
the  rule  for  entering  a nonsuit  and  the  rule  nisi  issued  for 
that  purpose  should  be  ordered  to  be  discharged,  and  the 
judgment  on  the  demurrer  to  the  second  plea  entered  for 
the  plaintiff. 


Appeal  alloived . 


Kuntz  v.  The  Niagara  District  Fire  Insurance  Co. 

Policy  of  insurance — ■ Change  of  occupancy — Alterations — Additions — Effect 
on  assignee — Right  of  assignee  to  sue  in  his  own  name — Divisibility  of 
policy. 

One  S.,  being  the  owner  of  a frame  building  used  as  an  hotel  and  two 
barns,  effected  an  insurance  with  defendants,  a mutual  insurance  com- 
pany of  $700  on  the  hotel  and  $150  on  each  of  the  barns.  Subsequently 
S.  mortgaged  the  land  and  premises  in  fee  to  plaintiff,  but  still  continued 
in  possession.  The  policy  was  ratified  to  plaintiff  by  defendants.  After 
this  one  D.,  tenant  to  S.,  carried  on,  in  addition  to  the  hotel,  the  busi- 
ness of  storekeeping  in  the  hotel,  and  S.,  while  in  possession  and  before 
the  fire,  without  the  knowledge  of  plaintiff,  made  an  addition  to  the 
hotel  itself,  which  had  the  effect  of  placing  the  hotel  nearer  to  barn  No. 
1,  and  removed  barn  No.  1 so  as  to  make  it  nearer  to  barn  No.  2.  A fire 
afterwards  occurred,  which  originated  in  the  addition  made  to  the  hotel, 
and  destroyed  it  as  well  as  th«  two  barns.  Plaintiff  thereupon  in  his 
own  name  sued  defendants  for  the  total  amount  of  the  loss,  $1,000.  De- 
fendants pleaded,  among  other  pleas,  that  the  policy  was  subject  to  a 
condition,  that  any  change  in  occupancy  not  notified  to  the  company 
for  approval  should  avoid  the  policy,  and  to  a further  condition  that  any 
alteration  or  addition  to  the  buildings  insured  not  notified  to  the  com- 
pany for  approval,  should  likewise  avoid  the  policy,  with  averments  that 
the  company  was  changed  in  this,  that  while  the  frame  building,  at  the 
time  of  the  insurance,  was  occupied  as  a tavern  only,  yet  before  the  fire 
a large  portion  thereof  was  occupied  by  one  J.  D.  as  a store,  of  which  no 
notice  was  given  to  the  company,  and  that  before  the  fire  the  buildings 
were  altered,  without  the  knowledge  of  defendants,  in  the  manner  above 
described.  Plaintiff  took  issue  upon  these  pleas,  and  replied  specially, 
but  failed  to  prove  the  special  replication,  so  that  nothing  turned  upon  it 
Held , 1.  That  the  right  of  plaintiff,  the  mortgagee  of  S.,  to  maintain  the 
action  in  his  own  name  on  the  policy  did  not  properly  arise  upon  the 
pleadings  ; but,  Semble,  plaintiff  had  the  right  so  to  do. 

Held,  2.  That  the  change  of  occupancy  was  such  as  to  avoid  the  policy, 
though  plaintiff  had  no  knowledge  of  it. 

Held,  3.  That  the  alterations  and  additions  were  such  as  to  avoid  the  policy,, 
though  plaintiff  had  no  knowledge  of  them,  and  were  such  as  to  avoid 
the  whole  policy,  though  in  other  respects  divisible. 

This  case  was  before  the  court  in  16  U.  C.  C.  P.  131  under 
the  name  of  Kuntz  v.  The  Niagara  District  Mutual  Fire 
Insurance  Co where  the  declaration,  second  plea,  and 
special  replication  to  the  plea  are  set  out.  The  only  other 
part  of  the  pleadings  remaining  to  be  considered  was  the 
thii-d  plea,  which  was  as  follows : 

“ That  by  the  conditions  endorsed  on  the  policy  any 
alteration  or  addition  to  the  buildings  insured,  or  the 
erection  or  alteration  of  any  building  within  the  limits 
described  in  the  application,  will  vitiate  a policy,  unless 
written  notice  containing  full  particulars  shall  be  given  to 
the  secretary  of  the  company,  and  the  consent  of  the  board 
obtained  thereto,  endorsed  on  the  policy  and  signed  by  the 
President  and  Secretary ; and  that  after  the  issuing  of  the 
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said  policy,  and  during  the  continuance  thereof,  and  before 
the  loss,  the  said  buildings  so  insured  were  altered  without 
the  knowledge  or  consent  of  the  defendants,  and  a building 
was  erected  adjoining  the  building  so  insured,  and  in  the 
application  for  said  policy  called  a dwelling  house,  and  in 
the  declaration  called  “frame  hotel;”  and  the  said  barn 
number  two  was  made  distant  from  said  frame  hotel  or 
dwelling  house  only  eighteen  feet,  instead  of  forty  feet  and 
over,  as  mentioned  in  the  said  application ; yet  the  said 
John  Spetz  did  not,  previous  to  the  transfer  of  said  policy  to 
plaintiff,  nor  did  the  plaintiff  after  the  transfer,  nor  any  one 
on  their  or  either  of  their  behalf,  previous  to  the  loss,  give 
written  notice  and  obtain  the  consent  of  the  board  thereto, 
as  required  by  said  conditions  in  that  behalf.” 

The  first  plea  was  simply  a denial  of  the  policy. 

The  plaintiff  took  issue  on  all  three  pleas,  and  replied 
specially  to  the  second  plea,  in  th*  manner  stated  in  the 
former  report  of  the  case. 

The  defendants,  beside  demurring  ^ta  the  special  replica- 
tion, which  was  disposed  of  in  favour  of  the  plaintiff,  also 
took  issue  upon  it. 

The  cause  was  tried  at  the  last  County  of  Waterloo 
Assizes,  held  at  Berlin,  before  the  Chief  Justice  of  this 
court. 

The  policy  to  Spetz  was  put  in,  dated  the  23rd  of  March, 

1863,  and  was  to  the  effect  stated  in  16  C.  P.  131.  A mort- 
gage from  Spetz  to  the  plaintiff  on  the  premises  insured 
was  made,  dated  the  11th  of  April,  1863.  The  policy  was 
assigned  by  Spetz  to  the  plaintiff  on  the  same  day,  and  the 
consent  of  the  defendants  was  given  to  the  assignment  on 
the  21st  of  the  same  month.  The  loss  happened  in  July§ 

1864. 

A plea  was  put  in  which  showed  the  alterations  that  were 
made  in  the  frame  hotel.  It  was  before  the  alterations 
36x36  feet.  An  addition  to  it  was  made  on  the  west  side 
12  feet  in  width  by  44  feet  in  depth,  running  all  along  the 
west  side  of  the  former  building,  and  extending  8 feet 
beyond  it  in  the  rear.  It  was  afterwards  divided  into  two 
nearly  equal  parts,  one  of  which  was  used  afterwards  as  a 
shop  and  the  other  as  a hotel.  
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Barn  No.  1 was  turned  round,  so  that  it  was  put  nearer 
to  barn  No.  2,  and  about  12  feet  further  from  the  dwelling. 
The  distance  between  the  two  barns  was  32  feet.  There 
were  five  rooms  on  the  ground  floor,  before  the  alterations; 
a sitting  room,  dining  room,  bar  room,  small  bed  room  and 
kitchen. 

The  alterations  began  in  1863,  by  turning  the  tavern  into 
a store.  The  shop  was  made  22  feet.  The  store  was  opened 
in  October  or  November,  1863,  and  was  occupied  as  a store 
from  that  time  till  the  fire. 

The  application  described  the  business  which  was  then 
carried  on  in  the  premises  as  tavern-keeping ; the  distance 
between  the  dwelling  and  barn  No.  1 as  20  feet  ; and 
between  barn  No.  1 and  barn  No.  2 as  40  feet ; and  the 
diagram  on  the  application  shewed  that  the  dwelling  was 
considerably  more  than  40  feet  from  barn  No.  2. 

The  alleged  violations  of  the  policy  were : — 

lstly.  By  reason  of  the  alterations  in  the  distance  of  the 
different  buildings  ; the  dwelling  instead  of  being  more  than 
40  feet  from  barn  No.  2,  was  only  20  feet. 

2ndly.  By  reason  of  the  erection  of  the  wooden  addition 
of  12  feet  in  width  by  44  feet  in  depth,  made  to  the  west 
side  of  the  dwelling-house. 

3rdly.  By  changing  the  tavern  into  a tavern  and  shop,  for 
the  sale  of  goods,  and  carrying  on  both  businesses  by  dif- 
ferent tenants. 

A verdict  was  taken  for  the  defendants,  with  leave  to  the 
plaintiff  to  move  to  enter  a verdict  for  him  for  $1000,  or 
such  other  sum  as  the  court  might  think  fit,  with  leave  to 
the  court  to  draw  inferences  of  fact  as  a jury  ; and  that  the 
court,  or  the  presiding  judge  in  chambers, might  grant  a cer- 
tificate for  full  costs,  if  necessary;  and  that  the  court  might 
amend  the  pleadings  if  they  should  think  they  ought  to  have 
been  amended  at  Nisi  Prius , the  plaintiff’s  counsel  having 
applied  to  amend  the  replication  to  the  second  plea  and  to 
extend  it,  as  amended,  to  the  third  plea. 

In  Easter  Term  last,  Robert  A.  Harrison  moved  for  and 
obtained  a rule  nisi  calling  on  the  defendants  to  shew  cause 
why  the  verdict  entered  for  the  ^defendants  should  not  be 
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set  aside  and  a verdict  entered  for  the  plaintiff,  pursuant  to 
leave  reserved,  for  the  sum  of  $1000,  upon  the  grounds  : — 

1.  That  the  plaintiff  was  entitled  in  law  to  maintain  the 
action. 

2.  That  no  such  change  of  occupancy,  in  regard  to  the 
building  insured,  as  was  pleaded  by  the  defendants  was 
proved  at  the  trial. 

8.  That  the  change,  if  any,  was  after  the  policy  sued  upon 
was  ratified  and  confirmed  to  the  plaintiff  by  the  defendants, 
and  the  plaintiff  was  not  shewn  to  be  a party  to  any  such 
alleged  change  of  occupancy  or  cognizant  thereof. 

4.  That  no  such  alteration  or  addition  to  the  building 
insured,  or  erection  or  alteration  of  any  building  within  the 
limits  of  the  application,  as  was  pleaded  by  the  defendants, 
was  proved  at  the  trial. 

5.  That  the  alteration,  addition  or  erection,  if  any,  was 
after  the  policy  sued  upon  was  ratified  and  confirmed  to  the 
plaintiff  by  the  defendants,  and  the  plaintiff  was  not  shewn 
to  have  been  a party  to  any  such  alleged  alteration,  addition 
or  erection,  or  cognizant  thereof. 

Or,  why  the  verdict  should  not  be  set  aside  and  a verdict 
be  entered  for  the  plaintiff  upon  the  like  leave,  for  the  sum 
of  $300,  or  for  $150,  as  the  court  might  direct,  on  the 
grounds : 

1.  That  the  contract  sued  upon  was  in  its  terms  divisible. 

2.  That  the  change  of  occupancy,  if  any,  or  the  alteration, 
addition  or  erection,  if  any,  was  only  in  relation  to  one  or 
more  of  the  buildings  insured,  and  that,  as  to  the  remainder 
of  the  buildings  insured,  or  one  of  them,  in  respect  to  which 
no  change  of  occupancy,  alteration,  addition  or  erection 
was  proved,  the  plaintiff  was  entitled  to  recover. 

James  Miller  shewed  cause. — The  plaintiff  being  the 
mortgagee  only  of  Spetz,  the  original  party  assured,  and  not 
having  Spetz’s  whole  interest  in  the  property,  cannot  pro- 
perly take  an  assignment  of  the  policy  and  maintain  an 
action  in  his  own  name  ; U.  C.  Consol.  Stats.,  ch.  52,  Sec. 
30 ; Burton  v.  The  Gore  District  Mutual  Insurance  Com- 
pany, 14  U.  C.  Q.  B.  342 ; Beemer  v.  The  Anchor  Insu- 
rance Co 16  U.  C.  Q.  B.  485. 
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The  new  erection,  the  alteration  of  the  dwelling-house, 
the  change  of  occupancy,  the  change  of  business  carried 
on  in  it,  the  alteration  of  the  different  buildings  in  distance 
from  each  other,  avoided  the  policy. 

The  policy,  although  there  are  several  sums  of  insu- 
rance on  the  three  different  dwellings,  is  not  in  this  case 
divisible,  so  that  the  plaintiff  can  recover  in  respect  to  two 
or  one  of  the  buildings,  if  he  fail  as  to  the  other  or  others 
of  them ; for  all  of  those  buildings  are  affected  by  whatever 
affects  any  one  of  them : — Ramsay  Woollen  Cloth  Manu- 
facturing Co.  v.  The  Mutual  Insurance  Co.  of  the  District 
of  Johnston,  11  U.  C.  Q.  B.  516;  Sillem  v.  Thornton , 3 E. 
& B.  816 ; Heneker  v.  The  British  America  Assurance 
Co.,  18  U.  G.  C.  P.  99  ; and  the  case  of  Date  v.  The  Gore 
Distric  Mutual  Insurance  Co..,  14  U.  C.  C.  P.  548,  is  dis- 
inguishable  from  this  case. 

Harrison,  contra. — The  decision  in  14  U.  C.  Q.  B.,  342, 
is  an  authority  in  favour  of  the  plaintiff  suing  in  his  own 
name. 

The  plea  states  his  change  of  occupancy  to  have  consisted 
in  the  use  of  the  tavern  as  a shop,  and  the  evidence  was 
that  the  building  did  not  cease  to  be  used  as  a tavern,  but 
that  it  was  Used  after  the  change  both  as  a shop  and  a 
tavern.  Such  a change  as  was  proved  is  not  such  a change 
as  the  plea  sets  up  : 16  U.  C.  C.  P.  131. 

If  any  change  of  occupancy  was  made,  it  was  after  the 
policy  had  been  assigned  to  and  ratified  by  the  defendants 
in  favour  of  the  plaintiff ; and  the  change  was  made  by 
Spetz,  the  original  assured,  and  not  by  the  plaintiff ; and, 
therefore,  the  plaintiff’s  policy  could  not  be  defeated  by  the 
act  of  another : Buntin  v.  The  Gore  District  Mutual  Fire 
Insurance  Co.,  12  Grant.  158. 

As  to  the  alterations  or  additions,  it  is  not  shown  by  the 
plan  there  was  any  alteration  of  a building  “within  the 
limits  described  in  the  application.”  The  company  must 
shew  an  alteration  or  addition  “to  the  building  insured.” 
There  are  three  buildings,  which  shews  that  the  seperate 
risk  on  each  is  a divisible  risk  and  contract,  The  moving 
of  the  building  is  not  an  alteration  to  the  building. 

87  16,  u.  c.  c.  p. 
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Adam  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  the  defendants  can,  on  these  pleas,  raise 
the  question  of  the  plaintiff’s  inability  to  maintain  the 
action,  because  he  is  only  mortgagee  and  not  the  transferee 
of  the  entire  interest  of  the  original  assured  in  the  property. 
We  know  that  the  assignee  of  the  policy  issued  by  one  of 
these  mutual  companies  may  sue  in  his  own  name  upon  the 
assignment  being  ratified  and  confirmed  to  him  by  the  com- 
pany, and  all  this  is  said  to  have  been  done  by  the  declara- 
tion. 

The  defendants  did  make  such  a deed  as  the  plaintiff  has 
stated,  and  therefore  he  has  proved  the  issue.  If  the  title 
of  the  plaintiff,  as  set  forth,  be  defective,  the  defendants 
should  have  moved  in  arrest  of  judgment,  or  they  may  bring 
error  for  the  matter  which  is  apparent  on  the  record,  if  they 
be  so  advised : but  it  is  not  open  for  discussion  upon  this 
rule. 

The  case  of  Burton  v.  The  Insurance  Co .,  (in  14  Q.  B.), 
before  mentioned,  is  a decision  against  the  validity  of  the 
objection  in  any  form. 

As  to  the  new  erection  by  way  of  addition  to  the  frame 
hotel  or  dwelling-house  of  12x44,  it  does  fall  expressly 
within  the  condition  set  out  in  the  third  plea : it  is  an 
erection  of  a building  within  the  limits  described  in  the 
application ; for  the  application  refers  to  “lots  106  and  107, 
containing  two-fifths  of  an  acre,  upon  which  all  the  build- 
ings insured,  together  with  the  additions,  are  situate  and 
there  was  no  written  notice  of  the  addition  given  to  the 
secretary  of  the  company,  nor  was  the  consent  of  the  Board 
obtained  thereto.  It  can  make  no  difference  to  the  defen- 
dants by  whom  the  erection  was  put  up : their  liability 
should  not  be  altered  without  their  consent.  The  plaintiff 
should  not  have  allowed  the  erection  to  have  been  made ; or, 
if  he  could  not  prevent  it,  he  should  either  have  guarded 
against  its  being  made  by  the  occupier  without  his  consent, 
or  he  should  have  provided  with  the  company  against  its 
defeating  the  policy,  in  case  it  was  done  without  his  consent 
or  knowledge.  But  he  has  not  done  so,  and  he  has  no  right 
to  throw  the  responsibility  on  the  company,  when  it  was 
entirely  a matter  of  his  own  concern. 
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The  condition  does  not  prohibit  an  erection  being  made 
absolutely  and  without  any  qualification  : it  simply  provides 
that,  if  it  be  made,  the  company  shall  be  informed  of  it; 
and,  if  they  approve  of  it,  the  policy  will  continue  to  be 
binding ; but,  if  there  be  no  notice  to  them  or  no  approval 
of  the  erection,  then  the  policy  will  be  void. 

The  work  was  commenced  in  August,  186B,  and  finished 
in  about  two  months,  and  the  fire  did  not  take  place  till 
July  in  the  following  year,  so  there  was  plenty  of  time 
within  which  the  plaintiff  could  have  given  the  notice.  The 
case  of  Sillem  v.  Thornton  is  an  authority  upon  this  point 
expressly  against  the  plaintiff. 

Then  as  to  the  alteration  of  the  distanco  between  the 
house  and  barn  No.  2,  we  think  that  the  change  from  more 
than  40  feet,  as  it  was  at  the  time  of  the  risk  taken,  to  20 
feet  only,  as  it  was  at  the  time  of  the  fire,  was  a very  serious 
change  in  the  extent  and  nature  of  the  hazard,  and  was  an 
‘ * alteration  in  the  building”  within  the  allegation  of  the 
third  plea,  and  within  the  tenor  of  the  5th  clause  of  by-law 
No.  14,  endorsed  on  the  policy.  It  is  of  no  consequence 
whether  this  alteration  of  the  distance  was  made  by  reason 
of  the  addition  to  the  house,  or  by  the  moving  of  the 
house  and  barn  No.  2,  or  either  of  them:  there  is  equally 
an  alteration  of  a very  material  kind. 

The  plea,  however,  does  not  extend  to  barn  No.  1,  al- 
though, by  its  having  been  moved  also,  the  distance  be- 
tween it  and  barn  No.  2 was  reduced  from  40  to  28  feet  ; 
and,  therefere,  if  the  insurance  be  divisible,  the  plaintiff 
will  be  entitled  to  recover  in  respect  of  barn  No.  1 ; because 
no  matter  is  pleaded  directly  as  an  answer  to  it,  unless  the 
insurance  as  to  it  is  defeated  by  the  alteration  in  the  dis- 
tance between  the  other  two  buildings. 

We  think  a contract  of  the  kind  may  be  made  divisible 
to  the  different  subjects  of  insurance ; and  when  there  are 
separate  sums  secured  upon  each,  and  a distinct  remedy  in 
case  of  loss  by  fire  to  any  one  of  them  without  regard  to  the 
other  buildings,  and  the  insurance  for  the  full  amount  upon 
any  one  of  the  properties  would  remain  good  to  the  insured, 
which  we  have  no  doubt  it  would,  although  he  pulled  down  or 
removed  the  other  two  buildings  altogether,  these  are  strong 
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reasons  for  holding  the  contract  to  be  of  a several  nature. 
Some  defences  more  particularly  applicable  to  a part  of  the 
subjects  insured  may,  we  think,  be  held  to  defeat  the  insur- 
ance upon  the  whole;  but  it  is  not  so  perfectly  clear  that  the 
change  of  occupancy  in  the  dwelling  house,  mentioned  in  the 
second  plea,  or  the  addition  to  it,  or  the  placing  barn  No.  2 
and  the  house  nearer  together,  mentioned  in  the  third  plea, 
are  such  acts,  or  any  one  of  them  is  such  an  act,  as  necessarily 
ought  to  defeat  the  insurance  upon  barn  No.  1.  No  doubt 
the  company  might  have  been  content  to  have  taken  the  total 
risk  as  the  buildings  were  placed  when  the  insurance  was 
made,  and  might  not  have  taken  it  all  upon  any  one  of 
them,  if  the  house  and  barn  No.  2 had  been  at  that  time, 
they  were  afterwards,  placed  towards  each  other. 

All  three  properties  might  have  been  considered  safe  as 
they  were  at  the  time  of  the  risk  ; and  all  three  might  have 
been  endangered  by  the  placing  of  the  house  and  barn  Not 
2 closer  together. 

The  terms  of  the  conditions  are  very  general : “ Any  al- 
teration or  addition  to  the  building  insured,  or  the  erection 
or  alteration  of  any  building  within  the  limits  described  in 
the  application,  will  vitiate  the  policy.” 

Changing  the  site  or  sites  of  the  house  and  barn  No.  2 was 
not  an  alteration  to  barn  No.  1,  “ the  building  insured  ; but 
the  erection  of  the  addition  to  the  house,  and  the  alteration 
of  the  distance  between  the  house  and  barn  No.  2,  do  both 
seem  to  fall  within  the  latter  clause  of  the  condition,  that  the 
erection  or  alteration  of  any  building  will  vitiate  the  policy 
so  that  upon  the  plea,  together  with  the  evidence,  we  are 
disposed  to  think  that  this  was  such  a matter  which  did  in 
fact  extend  to  barn  No.  1 and  defeat  the  insurance  upon  it, 
as  well  as  upon  the  other  buildings,  although  they  only  are 
mentioned  in  the  plea.  It  was,  perhaps,  an  omission  on  the 
part  of  the  defendants,  that  they  did  not  plead  the  alteration 
of  barn  No.  1,  by  reason  of  the  distance  between  it  and  barn 
No.  2 having  been  so  much  reduced ; but  we  think,  upon  the 
evidence,  they  are  entitled  to  succeed  as  to  the  whole  policy, 
upon  the  facts  which  are  stated  in  the  third  plea. 

4 This  disposes  of  the  whole  case  in  favour  of  the  defend- 
ants; but,  so  far  as  costs  are  concerned,  the  second  plea  must 
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be  considered,  which  relates  to  the  alleged  change  of  occu- 
pancy. 

The  facts  as  to  the  occupancy  and  the  change  of  it  are, 
that  while  the  dwelling  was,  at  the  time  of  the  insurance  by 
Spetz,  and  at  the  time  of  the  mortgage  by  him  to  the  plain- 
tiff, and  up  to  the  month  of  August,  1864,  used  as  a tavern 
and  in  the  occupation  of  Spetz,  the  house  being  afterwards 
enlarged,  as  before  mentioned,  or  a part  of  it,  after  such  en- 
largement, was  used  as  a shop,  the  business  of  which  was 
carried  on  by  James  Davidson,  and  such  portion  of  it  as  he 
so  occupied  continued  in  his  occupancy  up  to  the  time  of 
the  fire,  the  other  part  of  the.  building  continuing  in  the  oc- 
cupation of  Spetz,  and  being  used  as  a tavern,  as  therefore, 
up  to  the  time  of  the  fire ; and  the  defendants  say  this  was 
“ a change  in  the  occupancy  of  the  premises  insured;”  and 
as  it  was  not  notified  in  writing  to  the  secretary  within  ten 
days  of  the  change,  and  the  consent  of  the  board  given 
thereto,  the  policy,  according  to  the  condition  set  out  in  the 
second  plea,  became  void. 

There  was  here  both  a change  in  the  person  occupying  and 
in  the  mode  in  which  the  house  was  occupied  or  used;  one  or 
the  other,  or  both,  may  be  within  the  meaning  of  the  condi- 
tion ; here  from  the  evidence  both  concur.  But,  it  is  said, 
the  plea  refers  to  the  mode  of  occupping  only,  and  not  to  a 
change  of  the  person  occupying,  and  that  the  latter  is  the 
proper  meaning  of  the  condition. 

The  plea  states  that,  after  the  issuing  of  the  policy,  “the 
building,  or  a large  portion  of  it,  was  occupied  by  one  J.  D. 
as  and  for  a store,  and  the  business  of  storekeeping  was 
carried  on  therein;”  and  that  the  company  were  not  notified 
“of  such  change  of  occupancy.”  If  it  had  appeared  ivho 
occupied  at  the  time  of  the  issuing  of  the  policy,  and  that 
such  person  was  not  J.D.,  then  a change  of  occupancy  would 
have  been  shown  clearly  to  have  been  made  both  in  the  occu- 
pant and  in  the  mode  of  occupying;  but,  while  the  plea  avers 
that,  at  the  time  of  the  issuing  of  the  policy,  the  building 
was  used  for  and  occupied  as  a tavern  only,  yet,  after  the 
issuing  of  the  policy,  the  building,  or  a large  portion  of  it, 
was  occupied  by  J.  D.  as  and  for  a store,  and  the  business 
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of  storekeeping  was  carried  on  therein , it  appears  to  be 
rather  the  change  in  the  mode  of  occupying  or  using  the 
building  is  referred  to,  than  the  change  of  the  occupant;  for 
no  change  in  the  occupant  is  really  shown,  as  J.  D.  may  have 
been  the  occupier  atthe  timewhenthe  policy  issued  andhave 
kept  a tavern  at  that  time,  and  he  may  be  the  same  person 
who  afterwards  occupied  the  building,  or  a large  part  of  it,  as 
a store,  and  carried  on  the  business  of  storekeeping  therein* 

If  the  “change  of  occupancy”  in  the  conditions  do  not 
apply  to  the  change  of  occupancy  stated  in  the  plea,  the 
defendants  must  fail  upon  this  issue. 

In  2 Bl.  Com.  ch.  16  p.  249,  it  is  said,  of  title  by  “ Occu- 
pancy,” that  it  is  the  taking  possession  of  those  things  which 
before  belonged  to  nobody ; and  in  every  dictionary  it  is 
explained  as  the  taking,  or  the  act  of  taking  possession. 

In  2 Bl.  Com.  7,  it  is  again  said,  “That  occupancy  gave 
the  right  to  the  temporary  use  of  the  soil : so  it  is  agreed 
upon  all  hands,  that  occupancy  gave  also  the  original  right  to 
to  the  permanent  property  in  the  substance  of  the  earth  itself.” 

In  strictness,  therefore,  a change  of  occupancy  ought  to  be 
construed  asj  a change  of  the  possession,  a transfer  of  the 
occupation  of  the  property  from  one  person  to  another  ; but 
we  are  not  altogether  sure  that  it  must  be  so  construed  and 
that  it  cannot  be  construed  in  any  other  manner.  If  it  be 
meant  to  extend  to  the  business  or  employment  carried  on  in 
the  premises,  instead  of  a change  of  occupancy,  it  should  have 
been  expressed  as  a change  in  the  mode  of  occupation,  or 
more  correctly  a change  of  occupation,  or  more  plainly  a 
change  “ in  the  business,  trade  or  employment,”  carried  on 
in  or  upon  the  premises. 

We  think  the  company  must  have  intended  to  provide 
against  any  change  of  business  being  made  ; that  is,  of  the 
mode  of  occupying  it.  it  was  a part  of  their  enquiry, 
“ What  business  carried  on  in  the  premises  ?”  and  the 
answer  was  “Tavern-keeping;”  aud  we  know  it  does  make 
a material  difference  in  the  rate  of  the  insurance,  what  the 
nature  of  the  business  is  which  is  carried  on  upon  the  proper- 
ty ; while  it  is  in  most  cases  of  little  or  no  consequence  who 
the  actual  occupier  of  the  property  may  be. 
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We  are  not  without  very  considerable  doubt  how  this  con- 
dition should  be  construed;  but  we  are  rather  of  the  opinion 
that  it  may  be  read  in  the  manner  we  have  mentioned ; and 
that  it  was  in  this  latter  sense  that  the  parties  contracted ; 
and  we,  therefore,  think  the-issue  on  the  second  plea  should 
be  entered  for  the  defendants. 

It  is  not  necessary  to  decide  whether  this  defence  which 
has  been  set  up  would  vitiate  the  whole  policy,  or  only  the 
particular  insurance  on  the  house,  because  the  whole  policy, 
we  consider,  has  been  defeated  by  the  facts  contained  in 
the  third  plea. 

Rule  discharged. 


DIGEST 


CASES  EEPOETED  IN  YOL.  XVI.,  TRINITY  TERM,  29 
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Vic. 


ABANDONMENT. 

Of  fi.  fa.  goods  not  acted  on 
saves  fi.  fa.  lands  concurrently 
issued.]  — See  Fi.  Fa. 


ACCOMMODATION  NOTE. 
See  Pleading,  2. 


ACCOMPLICES. 

Insufficient  corroboration  of, 
no  ground  for  neiv  trial , when. 
— See  Criminal  Law,  8. 


ACCORD  & SATISFACTION 

Liability  of  pamtiff  to  third 
party — Part  assumption  of  lia- 
bility by  intestate — Accord  and 
satisfaction  — Pleading  — Ac- 
count rendered  by  agent  of  de- 
fendant and  intestate  — Right 
to  recover  for  balance — Evi- 
dence. 

Declaration  on  the  common 
count  for  goods  bargained  and  sold 
to  intestate  ; goods  sold  and  deliver- 
ed ; work  and  materials  ; interest ; 
account  stated  by  intestate  ; money 


paid  for,  and  account  stated  with 
defendant  as  administratr  ix. 

Plea,  that  after  plaintiff’s  claim 
became  due  and  before  action,  plain- 
tiff was  indebted  to  S.  M.  & G.,  ex- 
ecutors of  H.  G.,  in  $800,  and  it  was 
then  agreed  between  plaintiff  and 
intestate,  in  bis  lifetime,  and  said 
executors  that  plaintiff  should  be 
credited  in  bis  account  with  said 
executors  with  $300,  and  be  allowed 
same  by  them  as  if  paid  them  by 
plaintiff,  and  that  the  intestate 
should  become  and  be  accepted  by 
said  executors  as  their  debtor  for 
the  amount  of  said  claim  in  lieu  of 
plaintiff,  and  that  plaintiff’s  claim 
against  the  intestate  in  respect  of 
the  last  named  sum  should  be  dis- 
charged and  satisfied ; and  in  pur- 
suance of  said  agreement  plaintiff 
was  then  credited  with  the  $300  in 
bis  account  with  the  executors,  and 
allowed  the  same  as  if  paid  them  by 
plaintiff,  and  said  intestate  became 
and  was  accepted  by  said  executors 
as  their  debtor  for  the  amount  of 
said  claim  in  lieu  of  plaintiff  upon 
the  terms  aforesaid  ; and  plaintiff 
then  accepted  said  agreement  and 
its  performance  as  aforesaid  in 
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satisfaction  and  discharge  of  his 
claim : 

Held , reversing  the  judgment  of 
the  County  Court  on  demurrer,  plea 
bad;  because  professing  to  answer 
the  whole  declaration  it  only  answer- 
ed part,  and  because  wholly  inap- 
plicable to  the  causes  of  action 
against  the  administratrix. 

Plaintiff,  in  support  of  a claim  for 
$547.35,  put  in  an  account  rendered 
by  an  agent  of  intestate,  shewing  a 
balance  of  $200.16,  after  crediting 
$347.19.  There  was  also  evidence> 
from  which  the  jury  might  have 
found  the  same  agent  to  have  been 
the  agent  of  the  defendant : 

Held,  also  reversing  the  judgment 
of  the  County  Court,  that  the  ques_ 
tion  of  agency  should  have  been  sub- 
mitted to  the  jury,  and  if  they  found 
that  the  account  in  question  had 
been  delivered  by  the  agent  of  the 
defendant,  it  must  be  considered 
that  plaintiff  proved  every  part  of 
his  particulars,  debits,  credits  and 
balance.  — Waddell  v.  Gildersleeve, 
Administratrix,  565. 

Whether  a surrender  cannot  he 
pleaded  by  way  of,  of  rents  overdue .] 
See  Equitable  Pleadings. 


ACCOUNT  STATED. 
Promissory  notes  evidence 
of.]  — See  Bill  Stamp  Act. 

ACCOUNTS. 

Settlement  of.]  — - See  Plead- 
ing, 5. 

ACKNOWLEDGMENTS. 
See  Limitations  (Statute 

of). 

ACTION. 

See  Municipal  Corpora- 
tions, 1,  2 — New  Trial  De- 


fused— Equitable  Pleadings 
8,  4 — Contract. 


ADDITIONS. 

To  insured  premises  without 
notice  to  and  approval  by  Co., 
as  required  by  conditions, 
avoids  policy  as  against  assig- 
nee, though  he  had  no  know- 
ledge of  them. j — See  Insur- 
ance, 8. 

ADDITIONAL  AFFIDA- 
VITS. 

Rejected  on  return  of  rule, 
though  stating  that  deceased 
had  been  seen  alive  after  date 
of  alleged  murder.]  —See  Cri- 
minal Law,  2. 


ADMINISTRATOR. 

May,  by  submission  to  arbi- 
tration, preclude  himself  Jrom 
pleading  plene  administravit] 
— See  Administratrix. 

May  refer  causes  of  action 
arising  in  lifetime  of  intestate, 
so  as  to  bind  the  estate,  and 
without  incurring  personal  lia- 
bility.] — lb. 


ADMINISTRATRIX. 

Arbitration  and  Award — 
Differences  arising  in  lifetime 
of  intestate — Reference  by  ad- 
minstratrix  — Liability  of  Es- 
tate— Pleading. 

An  executor  or  administrator 
may,  by  a submission  or  arbitration 
preclude  himself  from  pleading 
plene  administravit,  and  thus  render 
himself  personally  liable;  but 

Held,  on  demurrer,  to  the  decla- 
ration set  out  below,  that  an  execu- 
tor or  administrator  may,  as  such 
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refer  to  arbitration  causes  of  action 
which  arose  in  the  lifetime  of  the 
testator  or  intestate,  so  as  to  bind 
the  estate,  and  without  making  him- 
self person  ably  responsible ; and 
therefore,  the  declaration  being  for 
breach  of  submission  to  perform  the 
award  made  in  pursuance  of  such  a 
reference,  and  also  on  the  common 
counts  admittedly  against  the  defen- 
dant in  her  representative  character. 

Held,  that  there  was  no  misjoinder 
of  causes  of  action. 

Held,  also,  on  objeccion,  that  the 
declaration  did  not  shew  the  award 
to  have  been  made  within  the  time 
appointed,  if  any,  or  within  three 
months,  or  a reasonable  time,  that 
sec.  171  of  Con.  Stats.  U.  C.,  ch.  22, 
did  not  in  any  way  alter  the  plead- 
ings in  the  case  of  awards ; but  that, 
the  declaration  having  shewn  the 
submission  to  have  been  entered  in- 
to on  a certain  day  and  the  award  to 
have  been  made  within  a few  days 
thereafter,  the  court  would  intend 
it  to  have  been  within  tbe  stipulated 
time,  and  that  it  was  certainly  with- 
in a reasonable  period,  and  within 
three  months  from  the  appointment 
of  the  arbitrator. 

Held,  also,  that  it  was  not  neces- 
sary to  aver  a demand  to  comply 
with  the  award,  or  that  a reasonable 
time  had  elapsed  before  action 
brought.] — Reid  v.  Reid  ( Administra- 
trix),  247. 

Sale  by,  before  grant  of  administi a- 
tion,  valid,  if  beneficial  to  estate.']  — 
See  Goodwill  of  Professional  Bus- 
iness. 

AFFIDAVITS. 

New.]  — See  Additional  Af- 
fidavits. 

Identifying  and  not  identi- 
fying examination  of  ivitnesses 
under  commission.]  — See  Com- 
mission to  Examine  Wit- 
nesses, 1,  2. 


New  trial  refused  on  affida- 
vits of  two  prisoners  acquitted] 
— See  Criminal  Lav,  2. 


AGENT. 

Of  defendant , giving  credits 
in  account  rendered  by  him — 
Effect  on  plaintiff’ s particulars 
of  demand .]  — See  Accord  and 
Satisfaction.. 


AGREEMENT. 

To  pay  debt  to  third  party.] 
— See  Pleading,  5. 

For  lease.]  — See  Huron 
College. 

For  sale  of  land.]  — See 

Pleading,  6. 


ALTERATIONS. 

To  insured  premises,  with , 
out  notice  to  and  approval  by 
Co.,  according  to  conditions - 
avoids  policy  as  against  assig- 
nee, though  he  had  no  know- 
ledge of  them.]  — See  Insur- 
ance, 8. 

AMBIGUITY. 

Latent.]  — See  Order  for 
Payment  of  Money. 


AMENDMENT. 

1.  Amending  record  ex  parte 
at  Nisi  Prius — Joint  Trespass 
— Judgment  by  default  against, 
and  nolle  prosequi  as  to,  one 
defendant  — Verdict  against 
other  defendant — New  trial. 

Harrington  v.  Fall,  15  C.  P.  54, 
followed  as  the  course  to  be  pursued 
by  a defendant  in  case  of  the  service 
of  a defective  issue-book. 
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Held,  also,  where  a judge  at  Nisi 
Prius,  in  a defended  case,  in  which, 
however,  no  one  appeared  for  defen- 
dant, had  amended  the  record  ex 
parte,  by  inserting  an  omitted  plea 
and  replication,  that  such  amend- 
ment, had  been  properly  made. 

a joint  action  of  trespass  one 
party  maybe  acquitted  and  the  other 
convicted. 

In  this  case,  in  which  both  defen- 
dants were  jointly  charged,  judgment 
by  default  had  been  signed  against 
one,  but  the  evidence  established 
the  tort  against  the  other  alone; 
whereupon  the  plaintiff  entered  a 
nolle  prosequi  as  to  the  former  and 
took  his  verdict  against  the  latter 
only  : 

Held,  that  this  was  the  more  pru- 
dent course  to  have  pursued,  and 
that  it  was,  therefore,  no  ground  for 
granting  a new  trial.  But  as  the  re- 
fusal to  grant  a new  trial  would  have 
concluded  the  defendants,  and  as  it 
appeared  that  the  plea  which  had 
been  added^to  the  record  by  way  of 
amendment  would,  if  it  had  been 
proved,  have  been  a bar  to  the 
action,  a new  trial  was  granted  on 
payment  of  costs. — Campbell  v.  Kemp 
et  al.,  244. 

2.  Ejectment — Distributable 
verdict — Amendment  of  Postea 
— Costs. 

The  old  practice  of  allowing  a 
plaintiff,  in  ejectment,  who  succeed- 
ed as  to  part,  to  take  a verdic  for 
the  whole  of  the  land,  and  to  proceed 
thereon  at  his  peril,  has  long  since 
ceased  to  be  the  rule ; but  the  action 
of  ejectment,  as  was  held  in  McNab 
v.  Stewart,  15  C.  P.  189,  is  now  divsi- 
ible  both  as  to  land  and  parties,  and 
therefore, 

Held,  that  an  order  made  by  the 
judge  who  tried  the  cause,  in  which 
the'  plaintiff  had  succeeded  only  as 


to  portion  of  the  land  claimed, 
amending  the  postea,  by  confining 
the  verdict  of  the  plaintiff  to  that 
portion,  and  recording  a verdict  for 
defendant  as  to  the  residue  of  the 
land,  thus  entitling  the  latter  to  the 
costs  of  defence  for  that  residue,  and 
directing  the  Nisi  Prius  record  to  be 
delivered  to  defendant  for  the  pur- 
pose of  such  amendment,  had  been 
properly  made. — McBride  v.  Lee, 
315. 

APPEAL. 

Appeal  Jrom  County  Court 
— Omission  to  file  bond  with 
clerk — Entry  of  judgment )— 
Striking  out  appeal — Practice . 

In  appeals  from  the  County  Court 
it  is  not  sufficient  that  the  bond  has 
been  allowed  by  the  judge  thereof, 
even  with  notice  to  the  opposite  par- 
ty of  such  allowance ; but  the  bond 
must  be  filed  with  the  clerk  of  the 
court  within  the  proper  time,  in  or- 
der to  prevent  the  entry  of  judgment 
in  the  cause  ; and,  Semble,  that  until 
this  is  done  the  clerk  cannot  refuse 
to  enter  such  judgment. 

In  this  case  the  bond  had  been  al- 
lowed by  the  judge  and  the  opposite 
party  notified  thereof,  but  it  was  not 
deposited  with  the  clerk  until  after 
the  entry  of  judgment  and  issue  of 
execution,  though  deposited  on  the 
same  day  on  which  the  latter  pro 
ceedings  were  taken. 

Held,  1.  That  such  judgment  was 
not  a nullity. 

Held,  2.  That,  if  irregularly  enter- 
ed, it  should  have  been  moved  against 
on  that  ground  in  the  court  below  ; 
but  as  that  course  had  not  been  tak- 
en, and  it  consequently  stood  as  an 
actual  judgment  in  the  court  below, 
therefore, 

Held,  following,  Murphy  v.  Nor- 
thern Hallway  Co.,  IB  C.  P.  32 
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that  the  proceedings  in . the  cause 
should  not  have  been  certified  to 
this  court,  and  the  case  was  there- 
fore, ordered  to  be  struck  out  of  the 
paper  as  improperly  before  the  court ; 
but,  as  the  error  was  to  some  extent 
that  of  the  judge  below,  in  accord- 
ance with  the  general  rule,  without 
costs. — Wood  v.  Grand  Trunk  Rail- 
way Company,  275. 

General  rule  in  appeal  cases .1  — See 
Revivor. 


ARBITBATION  & AWARD. 
See  Administratrix. 


ASSESSMENT  OF 
DAMAGES. 

A rbitration  bond — A ward — 
Direction  to  secure  amounts 
mvarded — Non  - compliance — 
Right  to  recover  for  instalments 
not  yet  due — Omission  to  set 
out  in  declaration  invalid  por- 
tion of  award  —Variance. 

Defendant  became  bound  to  plain- 
tiff in  a penalty  to  abide  by  the  award 
of  arbitrators.  The  arbitrators  award- 
ed $400  to  be  paid  by  defendant  to 
plaintiff  in  three  instalments,  the 
two  last  to  be  secured  by  defendant 
upon  real  estate,  and  payable  at  a 
future  day.  Defendant  neither  paid 
the  first  instalment,  nor  secured  the 
second  and  third  in  the  manner  di- 
rected : 

Held,  that  plaintiff  was  entitled 
to  assess  his  damages  for  the  whole 
three  instalments,  although  the  time 
fixed  for  the  payment  of  the  last  two 
had  not  elapsed. 

The  court  had  decided  that  one 
portion  of  an  award  was  bad,  as  in 
excess  of  the  power  of  the  arbitrators, 
but  had  pronounced  the  other  por- 
tion good.  Plaintiff  brought  his 
action  for  non-compliance  with  the 


latter,  but  omitted  to  set  out  in  his 
declaration  the  former : 

Held,  that,  as  the  omission  was  of 
the  part  adjudged  to  be  bad,  the  var- 
iance between  the  declaration  and 
the  award  produced  at  the  trial  was 
immaterial ; but  that  even  if  a mat- 
erial part  of  the  award  had  been 
omitted,  it  could  not  be  objected  to 
under  the  plea  on  the  record,  which 
was  simply  a denial  that  the  arbit- 
rators had  made  the  award  in  the 
declaration  mentioned  as  alleged. — 
Bond  v.  Bond,  327. 

ASSIGNEE. 

Of  policy,  of  insurance,  right 
of  to  sue  in  his  own  name.]  — 
See  Insurance,  8. 


ASSIGNMENT. 

Mortgage— Failure  to  pass 
the  land  mortgaged. 

An  assignment  under  seal,  annex 
ed  to  a mortgage,  stated  that  the 
assignor  “ bargained,  sold,  assigned 
and  transferred  ” unto  the  assignee 
“ his  heirs  and  assigns,  the  annexed 
mortgage,  and  all  the  right,  title  and 
interest  therein ,”  of  the  assignor,  “ to 
have  and  to  hold  the  same  unto  the 
said,  &c.,his  heirs  and  assigns,  to  his 
and  their  sole  use  forever : ” 

Held,  that  the  land,  which  was  the 
subject  of  the  mortgage,  did  not  pass 
by  these  words  ; but, 

Held , that  had  the  instrument  been 
\ a devise,  instead  of  a deed  operating 
inter  vivos,  the  land  would  have  pass- 
ed under  the  term  “mortgage.” — 
Auston  v.  Boulton,  318. 

Of  lease  containing  covenant 
to  repaid,  carries  liability  under 
the  covenant , though  assigns 
not  mentioned. j — See  Coven- 
ant to  Repair. 
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By  insolvents , displaced  by 
writ  of  attachment,  so  as  to  let 
in  Ji.fa .]  — See  Insolvency, 2, 3. 


ATTACHING  CREDITOR. 

Proper  frame  of  interpleader 
issue  in  case  of]  — See  Inter- 
pleader, 2. 

In  such , issue  to  be  assumed 
a creditor  in  fact.]  — lb. 

No  distinction,  under  Inter- 
pleader Act,  betiveen  and  execu- 
tion creditor.]  — lb. 


ATTACHMENT. 

Priority  over  fi.  fa.]  — See 
Insolvency,  1. 

Displaces  assignments.]  — 
See  Insolvency,  2,  3. 

Postponement  of  to  fi  . fa.]  — 
See  Insolvency,  3. 


ATTORNEY. 

Delivery  and  reference  to  tax- 
ation of  his  bills  of  costs  under 
same  order. — See  Costs. 


AWARD. 

Action  of  debt  on,  under  a 
specialty.] — See  Pleading,  3. 

Bight  to  recover  unaccrued 
instalments  under,  on  non-com- 
pliance with  terms  of.  — See 
Assessment  of  Damages. 

In  action  on  valid  portion  of 
award,  omission  to  set  out  in - 
validportion  an  immaterial  var- 
iance between  the  declaration 
and  award  produced.]  — lb. 

Omission  of  material  part  of, 
cannot  be  objected  to  under  a 


plea  simply  denying  the  making 
of  award,  as  alleged.]  — lb. 

Pleadings  on  case  of,  not  al- 
tered by  Con.  Stats.  U.  C.,  ch. 
22,  sec.  171/ — See  Adminis- 
tratrix. 


BANKS. 

In  a plea  of  usury  to  an  act- 
ion by,  on  pro-note  discounted 
by  them,  unnecessary  to  allege 
a contract  for  more  than  the 
rate  allowed  by  statute.]  — See 
Usury. 

Where  there  is  a usurious 
stipulation  by,  jor  greater  inter- 
est than  allowed  by  statute,  it  is 
sufficiently  described  by  and  in 
the  words  of  the  statute,  without 
expressly  stating  a contract  for 
the  usurious  transaction.]  -Ib. 

Stipulation  by,  for  more  than 
7 per  cent,  is  not  usury  under 
the  statute.]  — Ib. 


BILLS  OF  COSTS. 

Non-delivery  of,  should;  as  a 
general  rule,  be  pleaded  as  a 
defence.]  — See  Costs. 

BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 

See  Bill  Stamp  Act — Evi- 
dence, 2 — Pleading  3 — Limi- 
tations Statute  of — Plead- 
ing, 2,  4.- 

BILL  OF  LADING. 

Endorsement — Bight  of  Ac- 
tion— Evidence  of  special  dam- 
age held  inadmissible — Special 
conditions. 

The  declaration  alleged  that  the 
plaintiff,  by  his  agents,  delivered 
to  defendant  8,000  bushels  of  his 
corn  to  be  carried  from  Chicago 
to  Stratford,  <fec.t  and  to  be  deliv- 
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ered  to  the  Bank  of  Montreal  or 
their  assigns ; that  the  Bank  assigned 
the  corn  to  the  plaintiff;  yet  that 
defendants  neglected  for  an  unreason- 
able time  to  carry  and  deliver  it, 
•whereby  the  plaintiff  lost  a market, 
and  was  afterwards  obliged  to  sell  for 
a less  price  than  he  would  otherwise 
have  done.  It  appeared  that  the 
corn  was  shipped  by  M.  & Co.,  “as 
agents  and  forwarders,”  on  acconnt 
of  whom  it  might  concern,  to  he  de- 
livered to  the  Bank  of  Montreal  or 
their  assigns,  and  the  bill  of  lading 
was  endorsed  by  the  agent  of  the 
Bank  to  the  plaintiff,  with  whom  the 
defendants  treated  as  the  owner,  and 
delivered  it  to  him  after  some  delay, 
caused  by  a charge  made  and  after- 
wards remitted  by  them.  It  was 
objected  that  the  consignor  or  con- 
signee only  could  sue  on  this  contract 
not  the  plaintiff : that  the  Bank 
could  not  assign  to  him,  and  if  they 
could,  the  right  of  action  would  not 
pass.  There  was  no  evidence  to  shew 
what  interest  the  Bank  had  in  the 
oorn. 

Held,  there  being  no  plea  denying 
plaintiff’s  property  in  the  corn,  that 
he  was  admitted  to  have  been  the 
owner  when  it  was  shipped : that  the 
bill  of  lading  did  not  transfer  the 
property  to  the  Bank,  in  whom  no 
other  right  was  shewn:  that  their 
endorsement  was  therefore  unnec- 
essary ; and  that  he  was  entitled  to 
maintain  the  action. 

Semble,  however,  that  if  he  had 
first  acquired  his  title  by  such  en- 
dorsement, he  might  have  sued  de- 
fendants for  any  negligence  occurring 
after  they  had  recognized  him  as 
owner. 

A bill  of  lading  is  not  conclusive 
proof  of  the  change  of  property,  like 
a bill  of  sale:  it  is  a question  of 
evidence  whether  such  an  operation 
should  be  given  to  it. 

Under  the  averment  in  the  de- 


claration of  a loss  of  market  by  the 
delay,  Held,  that  evidence  of  loss 
caused  by  the  corn  sprouting,  and 
thus  deteriorating  in  quality,  was  im- 
properly received:  but  as  the  verdict 
was  warranted  by  the  other  evidence, 
the  court  refused  to  interfere  upon 
this  ground. 

There  was  another  count  for 
negligence  in  carrying  some  hogs,  to 
which  defendants  pleaded  certain 
special  conditions,  which  were  held 
to  exempt  them  from  liability. — 
Kyle  v.  The  Buffalo  and  Lake  Huron 
Railway  Co.,  76. 

BILL  STAMP  ACT. 
Action  on  promissory  notes — 
Renewals  — Antedating  of  — 
Absence  cf  stamps  nntil  alter 
action  brought  — Invalidity 
under  27  & 28  Vic.  ch.  4,  sec. 
9 — Right  to  recover  on  old  notes 
under  account  stated. 

The  notes  sued  on  where  made  in 
June,  1864,  but  were  antedated  as  of 
the  previous  year  before  the  Stamp 
Act  came  into  force,  and  were  not 
stamped  until  April,  1866,  after 
action  brought : 

Held,  that  they  were  void  under 
27  & 28  Vic.  ch.  4,  sec.  9,  and  that 
this  defence  having  been  specially 
pleaded  plaintiff  could  not  recover 
upon  them. 

The  notes  in  question  were  renew- 
als, with  interest  at  20  per  cent, 
added  to  them,  of  former  notes,  which 
had  been  given  up  to  defendant. 
Notice  to  produce  the  old  notes,  which 
were  traced  to  defendant’s  possession, 
had  been  given,  and  on  their  non-pro- 
duction secondary  evidence  was  given 
of  them : 

Held,  evidence  of  an  acconnt 
stated,  and  that  plaintiff  was  enti- 
tled to  recover  their  amount  and  in* 
terest  at  6 per  cent. — Ritchie  v. 
Prout,  426. 
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BOND. 

Import  of  pleading. 

A bond  is,  ex  vi  termini , takin  to  be 
a deed ; therefore,  a declaration  alleg- 
ing that  defendant  became  bound  to 
plaintiffs,  &c.,  &c.,  whereby  the  said 
and  became  forfeited,  s ufficiently 
dislcoses  an  obligation  by  speciality ; 
though  the  mere  expression  bound 
would  not  necessarily  of  itself  have 
imported  an  obligation  by  deed — Pro- 
vincial Insurance  Company  v.  Walton 
et  al,  62. 

Omission  to  file  with  clerk, 
in  appeal  from  County  Court. 
— See  Appeal  — Equitable 
Pleadings,  2. 


BRIDGE. 

Action  for  not  repairing  and 
common  law  liability  for  injury 
from  non-repair.]  — See  Muni- 
cipal Corporations,  1. 

Duty  of  Municipal  Corpoia- 
tions  to  maitain  in  some  state 
us  if  built  by  themselves ] — lb. 

Right  of  counting  to  maintain 
action  for  destruction  of.]  — See 
Municipal  Corporations,  2. 

In  what  case  Municipal  Cor. 
porations  not  liable  for  injury 
resulting  from  non  -repair.]  - - lb . 


BUILDING  CONTRACT. 
See  Extras. 


BUILDING  SOCIETIES. 

Usury — Building  Societies 
— The  Act  respecting  interest , 
Con.  Stat.  U.  C.  ch.  58. 

Declaration , conrenant  upon  a 
mortgage. 


Pleas , after  stating  that  the 
plaintiffs  were  a Building  Society 
duly  constituted,  under  the  “Act 
respecting  Building  Societies,”  be- 
fore 16th  August,  1858,  then  set  out 
the  mortgage  verbatim , which  bore 
date  28th  December,  1864,  and  re- 
cited that  defendant,  being  an  owner 
of  shares  and  a member  of  the  society 
had  borrowed  therefrom  $8,000,  and 
had  given  in  security  a mortgage  to 
plaintiffs,  prior  to  the  mortgage  sued 
upon ; that  defendant  had  made  de 
fault  in  the  payment  thereunder,  and 
that  thereupon  it  had  been  agreed 
by  plaintiffs  with  defendant  that  an 
extension  of  time  should  be  given  to 
defendant,  upon  his  executing  the 
mortgages  in  question  in  the  cause, 
by  way  of  further  security ; and  it 
was  thereby  witnessed  that,  in  con- 
sideration of  the  extension  of  time, 
and  “for  the  further  consideration 
of  $8,483  due  and  owing  ” by  defen- 
dant to  the  society, . defendant  had 
given,  granted,  &c. ; that  defendant 
convenanted  to  pay  on  the  2nd  April, 
1865,  $675,  portion  of  the  principal, 
with  interest  thereon,  at  the  rate  of 
8 per  cent,  per  annum,  from  the  date 
thereof,  and  $7,808,  the  balance  of 
principal,  in  forty  quarterly  pay- 
ments, with  interest  upon  the  prin- 
cipal, at  the  rate  of  6 per  cent,  per 
annum,  from  the  1st  day  of  Novem- 
ber, 1864,  a day  anterior  to  the  date 
of  the  mortgage.  The  plea  then 
went  on  to  aver  that  the  mortgage 
was  a corrupt  and  unlawful  deed, 
whereby  it  was  corruptly,  <fcc.,  and 
against  the  form,  <fcc.,  agreed  between 
the  plaintiffs  and  defendant,  as  in  the 
mortgage  mentioned  and  contained , that 
plaintiffs  should  loan  to  defendant 
the  $8,488  at  an  unlawful  rate  of  in- 
terest ; that  is  to  say,  $675,  porthere. 
of,  at  the  rate  of  8 per  cent,  per 
annum,  anc  the  balance,  $7,808, 
at  the  rate  of  6 per  cent.  per 
annum,  to  be  calculated  from 
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a day  anterior  to  that'  on  which  the 
money  was  advanced. 

Held , on  demurrer,  pleas  bad  ; for, 
in  the  first  place,  plaintiffs  being  a 
corporation  authorized  by  the  “ Act 
respecting  Building  Societies,”  be- 
fore 16th  August,  1868,  to  lend  money 
were  within  the  exception  of  sec.  6 of 
the  “ Act  respecting  Interest”  ; but 
that  they  could,  however,  lend  only 
in  the  manner  and  on  the  terms 
authorized  by  their  act  of  incorpora- 
tion ; and,  in  the  next  place,  it  did 
not  appear  from  the  mortgage,  as  set 
out  in  the  plea,  that  the  $7,808  were 
not  due  to  the  plaintiffs  at  the  time 
from  which  the  interest  had  been 
reserved ; for  the  expression  in  the 
deed  “ now  due,”  did  not  shew  that 
it  was  not  due  on  the  day  from  which 
the  interest  was  to  be  computed  ; 
and  as  to  the  reservation  of  8 per 
cent,  per  annum,  it  sufficiently  ap- 
peared that  the  mortgage  was  given 
to  secure  an  advance  by  the  society 
to  one  of  its  members,  and  was  with- 
in the  protection  of  the  “ Act  respect- 
ing Building  Societies;”  for  the 
bonus  authorized  by  the  Act  to  be 
charged  by  such  societies  might  be 
properly  spread  over  the  period  of 
the  loan,  in  the  form  of  an  increased 
rate  of  interest. 

Held,  also,  that  such  a transaction 
cannot  properly  be  called  a loan, 
but  that  it  is  correctly  described  by 
sec.  4 of  the  act  of  incorporation. 

Mode  in  which  such  a transaction 
could  alone  be  impeached  indicated. 

Can.  P.  B.  S.  v.  Roivell,  19  U.  C. 
124,  observed  upon,  and 

Held,  that  the  question  of  usury  or 
no  usury,  upon  facts  properly  plead- 
ed, is  for  the  jury,  and  not  for  the 
court. 

Unnecessary  lengthy  pleadings 
ordered  to  be  reduoed  by  the  Mae  ter 


at  the  party’s  expense. — The  Canada 
Permanent  Building  and  Savings  So- 
ciety v.  Harris , 54. 

CAVEAT  EMPTOR. 

See  Warranty. 

CERTIORARI. 

Issue,  but  non-delivery  before 
j udgment  entered — Procedendo 
— Practice. 

A certiorari  must  not  merely  have 
been  issued,  but  delivered  to  the  pro- 
per officer,  before  the  entry  of  final 
judgment,  or,  after  interlocutory 
judgment  before  the  jury  have  been 
sworn  on  the  assessment  of  damages ; 
otherwise  a procedendo  will  be  order- 
ed to  issue  ; and  that,  too,  though 
the  record  has  been  returned  and 
filed  in  the  court  above. 

In  this  case  the  certiorari , which 
had  been  issued  several  days  before, 
was  not  delivered  to  the  jud,je  of  the 
County  Court,  until  the  day  after,  the 
entry  of  final  judgment  and  issue  of 
ft.  fa.  thereunder : 

Held,  that  the  writ,  in  obedience 
to  which  the  proceedings  had  been 
returned  and  filed  in  this  court,  was 
too  late  for  its  execution,  and  a pro- 
cedendo was  thereupon  ordered  to 
issue. 

An  application  made  to  the  judge 
of  the  court  below  to  set  aside  the 
final  judgment  on  the  ground  that 
the  claim  was  unliquidated  in  its 
nature,  had  been  refused  because, 
having  complied  with  the  certiorari , 
he  had  no  longer  jurisdiction  in  the 
cause : 

Held,  on  a similar  contention  here, 
and  that  the  judgment,  though  signed 
as  a final  judgment,  ought  to  have 
been  interlocutory  only,  and  the 
certiorari  had,  therefore,  been  served 
in  time,  that  this  question  could  not 
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be  enquired  into  on  the  application  I 
before  the  court,  and  that  the  subject  I 
matter  of  the  suit  being  within  the  j 
jurisdiction  of  the  judge  of  the  court 
below,  his  judgment  could  not  be  re- 
viewed on  the  proceeding  before  this 
court ; but, 

Semble,  that  if  it  appeared  on  the 
face  of  the  record  that  the  judgment 
was  final  when  it  ought  to  have  been 
interlocutory  merely,  this  might  be 
taken  advantage  of  by  writ  of  error. 

Semble,  that  any  proceedings  in 
the  court  below  after  removal  of  the 
cause  into  this  court  could  not  be 
sustained,  the  effect  of  the  certiorari 
being  to  suspend  all  proceedings 
there. 

Held,  also,  that  after  the  return  of 
the  record,  &c.,  under  th ^procedendo, 
to  the  court  below,  the  judge  there  f 
had  power  to  set  aside  the  judgment 
and  let  defendants  in,  upon  terms? 
to  plead. 

Semble,  that  the  more  satisfactory 
course  for  the  judge  in  the  court 
below  to  have  pursued  would  have 
been,  instead  of  striking  out  defen- 
dant’s pleas  as  inapplicable  to  the 
declaration,  to  have  allowed  plaintiffs 
to  demur,  and  thus  have  given  de- 
fendant an  opportunity  of  appealing 
to  this  court  in  case  of  a decision  in 
favour  of  the  demurrer. — Barnes  et 
al.  v.  Cox,  236. 


CHANGE  OF  OCCUPANCY. 

Of  insured  premises  not  noti- 
fied lo  Co.,  as  required  by  con- 
ditions, avoids  policy,  though 
plaintif,  the  assignee,  had.  no 
knowledge  of  it. 

—See  Insurance,  8. 

CHARTER. 

Evidence  admissible  to  shew 
thatby  this  term,  as  Contained  in 


a written  agreement,  it  was  not 
intended  to  sell  the  franchise 
itself  of  an  incorporated  Co., 
but  a mere  claim  against  or 
right  in  the  Co.  capable  of  being 
legally  sold.]  - See  Evidence, 8. 


COMMISSION  TO  EXA- 
MINE WITNESSES. 

1.  Affidavit  not  identifying 
examination  of  witness  there- 
under —Con.  Stats.  U.  C.  cap. 
32,  sec.  21. 

An  affidavit  of  the  due  taking  of 
the  examination  of  a witness  under 
a commission  stated  that  ‘ the  exa- 
mination of  B.,  the  witness  named 
1 in  the  said  commission,  was  duly 
! taken  before  me  and  the  said  W.  at 
&c.,  according  to  the  directions  of  the 
said  commission.” 

Held,  that  the  examination  annex- 
ed to  the  commission  was  not  proved 
under  Con.  Stats.  TJ.  C,  cap.  32,  sec. 
21,  for  that  the  affidavit  did  not  in 
any  way  identify  it  with  that  which 
it  stated  to  have  been  duly  taken.]  — 
Milligan  v.  Grand  Trunk  Railway  Co. 
191. 

2 . Idea tijication  of  examina- 
tion— Con.  Stats.  U.  C.  ch.  32, 
sec.  21~, Misdescription  of  note 
s ued  on—Sta tute of L imitations. 

The  affidavit  of  the  commissioner, 
under  a commission  to  take  evidence, 
stated  that  “ the  examination  of  A. 
M.,  the  witness  named  in  the  said 
commission,  was  duly  taken  before 
me  at,  &c.,  as  above  certified,  under 
and  according  to  the  directions  of  the 
said  commission.”  Preceding  this 
affidavit  was  a certificate  stating  that 
“the  foregoing  are  the  depositions 
of  A.  M.,  in  the  annexed  commission 
named  upon  the  interrogatories  taken 
before  me  at,  <fec.  under  the  commis- 
sion hereto  annexed;  and  I certify  that 
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the  same  were  taken  according  to 
the  directions  in  said  commission 
contained,  and  that  annexed  hereto 
and  to  said  commission  are  the  said 
interrogatories  and  the  documents 
therein  respectively  referred  to.”  On 
the  commission  was  endorsed  the 
following  return  : “ The  return  of  the 
within  written  commission  will  ap- 
pear by  the  ^depositions,  affidavits 
and  papers  thereunto  annexed.” 

I j'ld,  that  the  examination  or  de- 
positions, which  were  in  effect  held 
to  be  synonymous  terms,  was  or 
were  fully  identified  as  the  examina- 
tion of  the^witness  underand  annex- 
ed to,  the  commission. 

Observations  on  the  inconvenience 
of  the  present  rigid  statutory  provi- 
sions respecting  the  admissibility  of 
giving  the  judge  or  court  a discretion 
to  receive  the  evidence,  notwithstand- 
ing a departurejjin  some  particulars 
from  the  strict  requirements  of  the 
statute. 

The  note,  the  subject  of  the  action, 
which  was  commenced  on  the  27th 
of  June, '1865,  was  dated  6th  March, 
1857.  To  an  interrogatory, ‘.referring 
to  the  note*'  as  marked  “ A ” but  as 
dated]  the  ninth  March,  1857,  . the 
witness  answered,  “ I was  the  holder 
of  the  pro-note  marked  “ A ” here- 
unto"annexed  up  to  andffintil  March, 
’65  : I was  such  holder  from  March, 
sixth,  ’57,  to  March,  ’65.”  To  a sub- 
sequent interrogatory,  as  toany  pay- 
ment made  by  defendant  on  the  note, 
he  stated  that  he  had  received, 
besides  several  previous  amounts, 
the  sum  of  $45  on  26th  November, 
1859  : 

ffild,  that  the  note  sued  upon  had 
been  sufficiantly  identified  as  that 
upon  which  the  payment  had  been 
made  to  take  it  out  of  the  Statute  of 
Limitations  ; that  the  mere  mistake 
in  the  question  as  to  the  date  had 
been  set  right  by  the  answer,  and 


that  the  maxim  “ falsa  demanstratio 
non  nocet  ” applied.]  — Muckle  v.  Lud- 
low, 4&0. 


COMMISSIONER  OF  PUB- 
LIC WORKS, 

Question  as  to  liability  of  in 
certain  cases  for  non-repair  of 
bridge.]  — See  Municipal  Cor- 
porations, 1. 


COMMON  LAW  LIABILITY 

Of  county , for  injury  by  rea- 
son of  defective  condition  of 
bridge.]  — See  Municipal  Cor- 

PORATIONS,  L 


COMPENSATION. 

For  improvements  made  in 
consequence  of  erroneous  sur - 
vey:]  — See  Survey  of  Lands, 
1,  2. 

Entire  failure  of  evidence  of 
inadequacy  of , where  set  up  that 
a settlement  of  claim  for  injuries 
obtained  by  misrepresentation, 
a.  ground  for  a new  trial.]  — 
See  New  Trial. 


COMPULSORY  REFER- 
ENCE. 

See  Waiver. 


CONCURRENT  WRITS. 
See  Fi  Fa. 


CONDITION. 

On  policy  of  insurance, broken 
before  assignment.] -See^iQViT- 
able  Pleadings,  1. 

See  Insurance.  1,  2, 
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CONDITION  PBECEDENT. 

See  Pleading,  6,  8. 

See  Extras. 


CONDITIONAL  DEYISE. 

Devise  on  condition— Eject- 
ment. 

A testator,  seized  in  fee  of  land, 
devised  the  same  to  his  son  on  con- 
dition that  he  supported  the  plain- 
tiff during  her  life,  and  that  she 
should  be  mistress  a ad  have  control 
in  the  dwelling-house  oa  the  land  : 
Held,  that  the  son  took  the  land 
conditioned  for  the  maintenance  of 
the  plaintiff  during  her  life,  but  that 
no  title  was  conferred  upon  her  under 
which  she  could  bring  ejectment,  the 
c mtrol  which  the  t estatqr  meant  bei  n g 
merely  the  domestic  management, 
not  the  ownership,  of  the  house. — 
Grant  McLennan , 395. 


CONTBACT. 

Action  for  breach  of  contract 
-Letters  and  telegrams — Bind- 
ing contract. 

In  the  construction  of  a contract 
arising  out  of  letters  and  telegraph- 
ic communications  the  party  making 
a proposal  must  be  considered  as  re- 
newing his  offer  every  moment  until 
the  time  at  which  the  answer  is  to  be 
gent,  and  then  the  contract  is  com- 
pleted by  the  acceptance  of  the  offer. 

The  court  will  give  to  all  commer- 
cial contracts  entered  into  by  letters 
and  telegraphic  communications  a 
reasonable  interpretation. 

In  this  case  plaintiff,  on  5th  Sep- 
tember, 1865,  wrote  to  defendants, 
asking  their  price  for  a certain  speci- 
fied quantity  of  leather.  On  the  7th 
of  September  defendants  replied, 


through  their  manager,  acknowledg- 
ng  the  receipt  of  plaintiff’s  letter, 
and  adding,  “We  are  now  selling  our 
leather  for  22  cents  cash,  at  the  tan- 
nery. Trusting  to  receive  your  order, 
I remain,  &c.”  On  13th  September 
plaintiff  wrote  as  follows:  “I  am  in 
receipt  of  your  favor,  offering,  &c.,  at 
22  cents  cash.  In  reply,  &c.,  I will 
take  400  sides  No.  1 overweight, 
though  I am  paying  you  one  cent 
more  than  what  I have  just  purchased 
at.  I will  send  over  Mr.  P.  to  look 
out  what  will  be  most  suitable  for  my 
trade.”  On  15th  September  one  of 
the  defendants  telegraphed  plaintiff 
thus  : “ Wednesday  next  will  be  most 
convenient  to  attend  Mr.  P.  at  tan- 
nery.” 

Held , that  the  whole  correspond- 
ence taken  together  constituted  a 
binding  contract  between  the  parties, 
and  that  plaintiff  was,  therefore,  en- 
titled to  recover  against  defendants, 
on  their  refusal  to  deliver. 

Semble,  that  the  letter  and  telegram, 
of  the  13th  and  15  September  respect- 
ively, would  of  themselves  have  ts- 
cablished  a binding  contract  between 
plaintiff  and  defendants. 

Qucere,  whether  it  is  misdirection 
bo  tell  the  jury  that  a telegraphic 
communication  is  to  be  taken  most 
strongly  against  the  sender. — Thome 
v.  Banvick  et  aZ.,  369. 

Performance  of  on  one  side , 
though  not  on  the  other , ivithin 
ay  ear  genders  writing  unneces- 
sary.] —See  Goodwill  of  Pro- 
fessional Business. 


CONVICTION  (FOB  INCIT- 
ING TO  FELONY.) 

See  Criminal  Law,  8. 
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CORPORATIONS. 

See  Municipal  Corporations, 

1,  2. 

CORROBORATION. 
Insufficient , of  accomplices , 
no  ground  for  new  trial,  when.] 
— See  Criminal  Law,  3. 


COSTS. 

Attorney's  hills  of  costs — De- 
livery and  taxation  under  same 
order — Invalidity  of — Staying 
proceedings. 

Held,  that  a judge  has  no  power 
under  one  and  the  same  order  to 
direct  the  delivery  and  reference  to 
taxation  of  an  attorney’s  bill. 

Held,  also,  that  he  cannot,  in 
action  pencfing  for  the  amount  of 
such  bill,  order  a stay  of  proceedings 
until  the  delivery  and  taxation  of 
the  bill ; for,  Semble , that  the  right 
to  restrain  the  action  under  the 
statute  only  attaches  on  a reference 
of  the  bill  to  taxation. 

Quoere,  whether  there  may  not  be 
a case  made  out  to  justify  an  order 
or  the  delivery  of  a bill  after  action 
commenced ; but 

Held , that  unless  a very  strong 
case  is  made  out,  defendant  should 
be  left  to  plead  the  non-delivery  as 
a defence.  Boomer  v.  Anderson. — In 
the  matter  of  George  Boomer,  one,  dbc., 
1C3 

S<?<?.  Amendment,  2. 


COUNSEL. 

Sudden  disability  of  at  trial, 
no  ground  for  new  trial.]  — See 
Criminal  law,  4. 


COUNTY. 

Corporation  of, may  maintain 


action  for  destruction  of  bridge.] 
See  Municipal  Corporations, 

2. 


COUNTY  COURT. 

See  Appeal. 

Jurisdiction  to  try  action  for 
a penalty  against  Justice  of 
Peace.]  — See  Justices  of  the 
Peace. 

COUNTY  COURT  JUDGE. 

Duty  of,  under  28  Vic.ch.  19.] 
— See  Interpleader,  1 . 

Power  of,  after  return  of  re" 
cord  under  procedendo,  to  se t 
aside  judgment  and  let  defend ~ 
ant  in  to  plead.]  — See  Cer" 

TOIRARI. 

COVENANT. 

Action  of,  wider  mortgage.] 
— See  Equitable  Pleadings,  4. 

COVENANT  TO  REPAIR. 

Lease — Assignment — Con- 
struction of- Liability  of  assignee 
— E v id ence-Excessive  dam  ages 
— New  Trial. 

In  a lease  for  years  of  premises 
made  to  G.,  his  executors  and  assigns, 
and  asigned  by  G.,  as  to  the  residue 
of  the  term,  to  defendants,  was  con- 
tained, after  the  usual  covenant  to 
yield  up  the  same  in  good  repair,  the 
following  proviso  : Provided  always 
that  nothing  herein  contained  shall 
be  deemed  or  taken,  in  any  way  to 
compel  the  said  G,,  his  executors, 
administrators  or  assigns,  to  give  up 
the  buildings  at  the  expiration  hereof, 
which  are  all  wooden  and  liable  to 
decay,  in  as  sound  and  good  as  they 
now  are  ; but  such  buildings  are  not 
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to  be  wilfully  or  negligently  wasted  or 
destroyed;  necessary  repairs,  how- 
ever, for  the  preservation  of  the  said 
buildings  to  he  done  and  performed 
by  the  said  G.  at  his  own  proper  cost 
and  charge  : ” 

Held,  that  the  words  recited, 
though  somewhat  in  tne^  form  of  a 
proviso,  constituted  a covenant,  not 
being  in  the  nature  of  a defeasance, 
but  of  an  express  undertaking  by  the 
lessee  himself  to  repair,  and  that 
such  covenant  ran  with  the  land  and 
bound  the  assignees  of  the  lease, 
though  assigns  were  not  expressly 
mentioned  in  the  instrument. 

Held,  also,  that  the  lessee  was  not 
entitled  to  delay  repairing  until  the 
end  of  the  term ; but  the  words 
‘‘necessary  repairs  to  be  done,  etc., 
by  the  said  G.”  following  the  proviso 
that  the  tenant  was  not  to  restore  the 
buildings  in  as  good  a state  as  they 
were  then,  but  the  same  were  not  to 
be  negligently  wasted  or  destroyed^ 
undoubledly  showed  that  the  repairs 
intended  were  such  as  were  necess- 
ary to  prevent  the  buildings  going  to 
destruction,  and  that  the  moment 
such  necessity  existed  and  the  tenant 
failed  to  repair,  that  moment  the 
covenant  was  broken. 

The  evidence  showed  tbat  the 
premises  had  been  allowed  to  go  to 
decay  for  want  of  necessary  repair  ; 
that  up  to  and  about  the  time  G. 
left  them  they  were  in  reasonable 
repair,  but  that  after  that,  and  whilst 
in  defendant’s  possession,  proper  re- 
pairs had  not  been  made  : 

Held , evidence  for  the  jury  of  a 
breach  of  covenant  by  defendants 
whilst  owners  of  the  lease,  and  that 
plaintiffs  were  not  bound  to  prove 
more  and  give  express  evidence  of 
the  actual  state  of  the  premises  when 
the  lease  was  first  made. 

The  plaintiffs  proved  that  the 
damage  to  the  reversion  by  reason 


of  the  defendant’s  omission  to  re- 
pair was  $tb)l.  the  estimate  cover- 
ing all  injury  up  to  the  time  of  the 
trial : the  jury  gave  a verdict  for 
$400.  There  was  no  misdirection 
complained  of,  nor  was  the  judge 
asked  to  direct  the  jury  to  find  in 
express  terms  the  actual  damage 
sustained  by  the  reversion,  nor  were 
any  affidavits  filed  to  shew  that  the 
damages  were  excessive . 

The  court  refused  to  grant  a new 
trial  on  the  ground  of  excessive 
damages. 

Marriot  v.  Cotton , 2 C.  & K.  553  re- 
ferred to,  distinguished,  and  doubted. 

Review  of  English  authorities  as 
to  injuries  to  the  reversion,  the  time 
of  bringing  the  action  therefor,  and 
the  measure  of  damages. — Perry  et 
ux  v.  The  Bank  of  Upper  G anada , 404. 


CREDITS. 

Effect  of  ' on  plaintiffs ’ par- 
ticulars of  demand , when  given 
in  account  rendered  by  agent  of 
i defendant .] — See  Accord  and 
Satisfaction. 


CRIMINAL  LAW. 

1.  Information  and  deposi- 
tion under  oath  by  prisoner 
against  another — A dmissibility 
in  evidence. 

The  prisoner,  after  his  committal 
for  trial,  and  while  in  the  custody  of 
a constable,  made  a statement,  upon 
which  the  latter  took  him  before  a 
magistrate,  when  he  laid  an  informa- 
tion on  oath  charging  another  person 
with  having  suggested  the  crime  and 
asked  him  to  join  in  it,  which  he 
accordingly  did.  Upon  the  arrest  o^ 
the  accused  the  prisoner  made  a full 
deposition  against  him  at  the  same 
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time  admitting  his  own  gnilt.  Both  1 
information^and  deposition’appear  to 
have  been  voluntarily  made,  uninflu- 
enced hv  eitherjhope  or  threat;  but  it 
also  appeared  that’" the  prisoner  had 
not  been  cautioned  that  his  state- 
ments as  to  the  other  might  beBgiven 
in^  evidence,  against  himself,  though 
he  fhad  been  duly  cautioned  iwlien 
under’examination  in  his  own  case. 

Held,  following  The  Queen  v.  F inkle, 
15,  C.  P.,453,  that  both  the  informa- 
tion and  "deposition  were  properly 
received  in  evidence,  as  being  state- 
ments which  appeared  to  have  been 
voluntarily  made,  uninfluenced  by 
any  promises  held  out  as  an  induce- 
ment to  the  prisoner  to  make  them, 
and^that,  too,  though  they  had  been 
made  under  oath  ; for  that  the  rule 
of  law  excluding  'the  sworn  state- 
ments of  a prisoner  under  examina- 
tion applied  only^to  his  examination 
on  a charge  against  himself,  and  not 
against  another  ; for  that  in  the  lat- 
ter case  a prisoner  was  not  obliged 
to  say  anything  against  himself,  but 
if  he  did  volunteer  such  a statement 
it  would  be  admissible  in  evidence 
against  him.  Explanation  of  the 
principle  on  which  the  statement  of 
a prisoner  under  oath  is  excluded. — 
Regina  v.  Field , 98. 

2.  Conviction  for  murder — 
Application  for  new  trial  re- 
fused— Discrepancies  between 
evidence  of  ivitness  at  inquest 
and  trial — Proof  of  depositions 
— Date  in  indictment — Dis- 
covery of  new  evidence — Addi- 
tional^ affidavits,  die.,  die. 

The  prisoner,  having  been  indicted 
with  two  others ,, acquitted,  was  con- 
victed pf  the  murder  of  one  H.,  whose 
body  was  found  in  a field  adjoining 
the  railway  on  Monday  the  10th 
April,  apparently  (about  three  days 


after  death,  which  had  clearly  been 
caused  by  violence.  One  M.,  the 
chief  witness  for  the  Crown,  swore 
that  on  the  Friday  night  previously, 
he  heard  cries  in  this  field,  a quarter 
of  a mile  from  his  house,  and  that 
not  long  afterwards  he  saw  three  per- 
sons walk  quickly  past  his  house  from 
that  direction,  whom  he  recognized 
as  the  prisoner  and  his  two  sons.  He 
also  stated  that  on  the  following 
morning  he  saw  the  prisoner  walk- 
ing along  the  railway  and  stopping 
near  where  the  body  was  after- 
wards found,  his  manner  being 
strange  and  excited.  At  the  Coron- 
er’s inquest,  held  six  months  before, 
this  witness  had  declared  himself 
unable  to  identify  the  persons  seen 
by  him,  and  had  not  mentioned  see- 
ing the  prisoner  on  Saturday.  On 
motion  for  a new  trial,  on  the  ground, 
among  others,  of  surprise  at  these 
discrepancies,  the  court  refused  to 
interfere. 

At  the  trial,  the  prisoner’s  counsel 
proposed  to  prove  by  this  witness  his 
own  deposition  at  the  inquest,  and 
to  shew  by  other  witnessess  that  it 
contained  a true  statement  of  his 
evidence,  although  the  witness  alleg- 
ed it  to  be  incorrect.  The  learned 
judge  ruled  that  the  coroner  must  be 
called  to  prove  the  depositions.  He 
was  afterwards  called  to  prove  them, 
and  the  evidence  before  offered  was 
not  again  tendered : 

Semble,  that  the  ruling  as  to  proof 
of  the  deposition  was  right,  they 
having  been  taken  before  a Coroner  ; 
but  Held , that  the  point  became  im- 
material when  they  were  afterwards 
proved  in  accordance  with  it ; and 
that  it  must  be  assumed  that  it  was 
not  intended  to  adduce  the  other 
evidence. 

The  object  of  taking  depositions 
is  not  to  afford  information  to  the 
prisoner,  but  to  secure  the  testimony. 


600 


DIGEST  OF  OASES. 


In  affidavits  tiled  on  moving  for  a 
new  trial,  it  was  alleged  that  this 
witness  stated  at  the  inquest,  as  the 
reason  for  his  being  unable  to  identi- 
fy the  persons,  that  the  night  was 
dark  and  a woodpile  intervened ; 
Held,  that  this  formed  no  ground 
for  interference  ; for  if  true,  the  pris- 
nor  must  have  heard  the  statement 
made,  so  that  it  was  no  new  evidence; 
and  as  neither  the  witness  nor  the 
coroner  was  examined  as  to  such 
statement  at  the  trial,  the  proper 
foundation  for  evidence  of  it  had  not 
been  laid. 

The  indictment  alleged  the  murder 
to  have  taken  place  on  the  6th 
while  the  evidence  both  at  the  trial 
and  the  Coroner’s  inquest  pointed  to 
the  7 th,  and  it  was  stated  in  affida- 
vits that  the  prisoner  had  been  mis- 
led in  directing  his  evidence  of  an 
alibi  more  particularly  to  the  wrong 
day  : Held , no  ground  of  surprise. 

Held , also,  that  a new  trial  could 
not  be  granted  on  affidavits  of  the 
two  prisoners  acquitted,  for  they 
might  have  severed  in  their  chal- 
lenges and  been  called  for  the  other. 

The  court  on  the  return  of  the  rule 
refused  to  receive  new  affidavits, 
stating  that  the  deceased  had  been 
seen  alive  after  the  date  of  the  alleg- 
ed murder,  and  thus  setting  up  an 
entirely  new  case. 

The  discovery  of  evidence  to  im- 
peach the  testimony  of  a witness  ex- 
amined at  the  trial  is  no  ground  for 
a new  trial.] — The  Queen  v.  John 
Hamilton , the  Elder , James  Hamilton 
and  Hugh  Hamilton , 840. 

8.  Conviction  for  inciting  to 
felony — A ccomplices  — Insuf- 
ficient corroboration  of — New 
trial  refused. 


Where  the  verdict  is  neithe  r per- 
verse nor  contrary  to  law  and  evidence, 
though  it  may  be  somewhat  against 
the  judge’s  charge,  it  will  not  be  in- 
terfered with,  if  there  be  evidence  to 
sustain  it ; for  the  jury  are  to  judge 
of  the  sufficiency  and  weight  of  the 
evidence. 

When  the  jury  have  been  cautioned 
as  to  acting  upon  the  unconfirmed 
testimony  of  accomplices  no  fault  can 
be  found  with  the  admission  of  their 
evidence. 

In  this  case  the  jury  were  told  that 
the  testimony  of  the  accomplices  was 
not  sufficiently  corroborated  to  war- 
rant a conviction,  whereupon  they 
came  into  court  stating  that  they 
thought  the  prisoner  guilty,  but  that 
he  ought  not  to  be  convicted  on  the 
evidence.  They  were  then  told  that 
they  ought  to  acquit ; bnt  after  a 
short  interval  they  returned  a verdict 
of  guilty.  Before  recording  their 
finding,  the  presiding  judge  recom- 
mended them  not  to  convict  on  the 
evidence,  saying,  however,  that  they 
could  do  so  if  they  thought  proper : 
they  nevertheless  adhered  to  their 
verdict : 

Held , no  ground  for  a new  trial ; 
for  that  there  was  neither  error  nor 
misconduct  in  fact  or  in  law,  in  either 
of  which  cases  only  the  statute  in- 
tended that  the  court  might  interfere 
by  granting  a new  trial. 

The  rule,  that,  if  the  verdict  be 
sufficiently  sustained  by  evidence, 
the  court  is  not  required  to  interfere, 
asserted  and  acted  upon. — Regina  v. 
Seddons , 389. 

4.  Conviction  for  rape — 
Rule  Nisi  for  neiv  trial 
refused — Definition  of  rape 
— Evidence — Proper  direction 
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to  jury — Similarity  of  rule  | 
in  civil  and  criminal  cases,  as 
to  objecting  to  Judge's  charge 
— Non-direction,  when  not  an 
available  objection— Misdirec- 
tion—, Sadden  disability  of  one 
of  prisoner's  counsel  at  trial. 

Tlxe  meaning  of  the  phraseology 
in  an  indictment  for  . rape,  that  the 
prisoner  “ violently  and  against  her 
will  feloniously  did  ravish  ” the  pros- 
ecutrix, is,  that  the  woman  has  been 
quite  overcome  by  force  or  terror, 
accompanied  with  as  much  resistance 
on  her  part  as  was  possible  under  the 
circumstances,  and  so  as  to  have 
made  the  ravisher  see  aud  know  that 
she  really  was  resisting  to  the  utmost* 

Where,  therefore,  the  evidence  of 
the  prosecutrix  showed  that  the  pris- 
oner, having  followed  her  into  the 
house  and  without  her  knowledge 
bolted  the  door,  succeeded,  after  she 
had  several  times  escaped  from  him, 
in  dragging  and  throwing  her  upon 
the  bed  where  he  had  connection 
with  her  she  making  several  attempts 
to  get  up,  but  being  too  exhausted  to 
do  so,  the  prisoner  avowing  he  had 
come  on  purpose,  and,  as  she  was  in 
his  power,  he  would  do  as  he  pleased  ; 
that  she  resisted  as  long  as  she  could, 
and  then,  before  he  had  effected  his 
purpose,  sc  learned  out  and  called  to 
her  child,  who  was  outside,  being 
corroborated  as  to  the  screams  by  the 
child,  and  by  another  witness  who 
heard  cries,  manifestly  those  of  the 
prosecutrix ; it  also  appearing  that 
the  husband  of  the  prosecutrix  had 
received  a letter  from  her  on  the  20  fcli 
of  the  same  month  in  which  the 
rape  was  said  to  have  been  commit- 
ted, which  it  was  alleged  was  on  the 
17th  of  that  month,  stating  that  the 
prisoner  had  been  at  his  house  and 
abused  her  : 

Held,  sufficient  evidence  to  warrant 
a conviction  for  rape. 


The  rule  is  the  same  in  criminal 
as  in  civil  cases,  at  any  rate  where 
the  prisoner  is  defended  by  counsel, 
that  any  objection  to  the  charge  of 
the  presiding  judge,  either  for  non- 
I direction  or  for  mis- direction,  must 
be  taken  at  the  trial,  and  if  not  then 
taken  it  cannot  be  afterwards  raised, 
especially  where  the  evidence  fully 
sustains  the  verdict. 

Non- direction  is  not  an  available 
objection  where  the  verdict  is  not 
against  evidence ; and,  where  the  law 
' is  clear,  it  is  no  mis-direction  to  leave 
the  facts  simply  to  the  jury,  for  they 
are  the  judges  of  the  evidence. 

Mis-direction  can  only  be  upon  a 
i point  of  law,  not  on  a matter  of  fact 

In  this  case  the  facts,  as  they  ap 
peared  in  evidence,  were  left  to  the 
jury,  who  were  also  told  that  they 
must  be  satisfied,  before  convicting 
him,  that  the  prisoner  had  had  con. 
nection  with  the  prosecutrix  “ with 
force  and  violence  and  against  her 
will ; ” and  further,  that  “ some  re- 
sistance should  be  made  on  the  part 
of  the  woman,  to  shew  that  she  really 
was  not  a consenting  party  : ” 

Held , a proper  and  full  direction  r 
and  that  there  was,  therefore,  no 
1 misdirection. 

! One  of  the  prisoner’s  counse  at  the 
| trial,  whilst  he  was  addressing  the 
jury,  at  the  close  of  the  case,  was 
suddenly  seized  with  a fit  and  incap- 
| acited  from  proceeding  any  furthur# 

! No  adjournment  was,  however,  ap- 
i plied  for,  but  the  other  who  was  the 
I senior  counsel,  continued  the  address 
j to  the  jury  on  the  prisoner’s  behalf, 
j without  raising  any  objection  that 
he  was  placed  at  a disadvantage  by 
{ reason  of  his  colleague’s  disability : 
! it  did  not, moreover,  appear  that  the 
[ prisoner  had  been  prejudiced  by  the 
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absence  of  the  counsel  alluded  to : 

Held , no  ground  for  a new  trial. 

The  prisoner  made  an  affidavit 
unequivocally  denying  the  charg  of 
rape,  but  admitting  a criminal  con- 
nection with  the  prosecutrix,  had, 
however,  as  he  in  effect  alleged,  at 
her  own  solicitation.  There  were, 
too,  other  exculpatory  circumstances 
sworn  to  by  him,  as  to  which  the 
prosecutrix  and  her  hnsband,  both 
of  whom  were  examined  at  the  trial, 
could  have  deposed,  had  they  been 
interrogated  with  reference  to  them ; 

The  court,  following  The  Queen  v. 
Chubbs,  14  C.  P.  32,  declined  to  in- 
terfere, and  the  rule  nisi  for  a new 
tial  was  accordingly  refused. — Re- 
gina v.  Ficlc,  379. 


CROWN  SURVEY. 
See  Highways. 


CROWN  TIMBER  DUES. 
See  Pleading,  1. 


DAMAGES. 

See  Liquidated  Damages 
■ — Excessive  Damages. 


DEBT. 

Action  of  an  award  under  a 
specialty.]  See  Pleading,  3. 


DEDUCTION. 

From  price  agreed  upon.}  — 
See  Liquidated  Damages. 

Admissibility  in  evidence 
under  non-assumpsit.  — lb. 


DEED. 

Unregistered .j  — See  Evi- 
dence, i. 


DELIVERY  & TAXATION. 

Of  attorneys  bills  of  cost 
under  same  order. ] — See  Costs. 

Whether  an  order  may  not 
in  some  cases  be  made  for  deli- 
very of  bill  alter  action  brought, 
—lb. 


DEPOSITIONS, 

Proof  of.]  — See  Criminal 
Law,  2. 

Object  of  taking.]  — lb. 


DE  POSITION  AND  INFOR- 
MATION. 

By  prisoner  again  st  an  other , 
admissible  against  himself, 
though  given  under  oath.]- — 
See  Criminal  Law,  1. 


DEVISE. 

See  Conditional  Devise. 


DISABILITY. 

Of  one  prisoned  s counsel  at 
trial,  no  ground  for  new  trial.] 
— See  Criminal  Law,  4. 


DISCOVERY  OF  NEW  EVI- 
DENCE. 

To  impeach  testimony  given 
at  trial,  no  ground  for  new 
trial] — See  Criminal  Law,  2. 

New  trial  will  not  be  granted 
on  ground  of,  where  evidence 
known  before,  though  not  before 
too  late,  to  use  it  at,  trial,  and 
though  every  reasonable  effort 
made  to  produce  it  after  dis- 
covery.]— See  New  Trial. 
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DISCREPANCIES. 

Between  evidence  of  witness 
at  inquest  and  trial,  no  ground 
for  new  trial .]  — See  Criminal 
Law,  2. 


DISTRESS  FOR  RENT. 

Non-removal  of  goods  sold 
by  Sheriff,  before.]  — See  Trade 
Fixtures. 


DISTRIBUTABLE  VER- 
DICT. 

See  Amendment,  2. 

DIVISIBILITY. 

Of  policy  of  insurance .]  — 
Sec  Insurance,  3. 


DOWER. 

Release  during  coverture ■ — 
Con.  Stats.  U.  C.  ch.  90 — 
Pleading. 

To  an  action  of  dower  defendant 
pleaded  that  demandant,  after  mar- 
riage and  during  her  husband’s  life- 
time, joined  with  him  in  a convey- 
ance by  deed  of  the  lands  to  a pur- 
chaser, in  which  deed  a release  of 
dower  was  contained : 

Held,  on  demurrer,  plea  good. 

Seville,  that'  if  it  had  appeared 
demandant  had  not  released  by 
deed,  or  had  not  joined  therein  with 
her  husband,  or  that  there  was  no 
Release  of  dower  contained  in  the 
deed,  or  that  she  had  not  released  to 
a purchaser,  the  plea  would  have 
been  bad. 

A right  to  dower,  although  not  an 
estate,  is  an  interest,  in  land  within 
Con.  Stats.  U.  C.  ch.  90  ; and  there- 
fore, 

Seville,  that  under  that  statute  a 
woman  may  before  assignment  of 
dower  convey  her  right  to  any  per- 
son.— Miller  v.  it  Hey  et  al.,  529. 


EJECTMENT. 

Divisible  both  as  to  land  and 
parties.]  — See  Amendment,  2. 
See  Conditional  Devise. 

See  Huron  College. 


ELECTION. 

Attaching  creditor  not  put  to, 
but  allowed  to  proceed  upon  fi. 
fa.  also.]  — See  Insolvency,  2. 


ENCUMBERED  TITLE. 

See  Pleading,  6. 


ENCUMBRANCE. 
Condition  against,  by  appli- 
cant jor  insurance.]  — See 
Pleading.  8. 

See  Insurance,  2. 


ENDORSEMENT. 

See  Bill  of  Lading. 


EQUITABLE  PLEADINGS. 

1.  Insurance  — Condition 
broken  before  assignment  — 
Want  of  notice  to  assignee — 
Notice  to  company  before  as- 
signment and  ratification  — 
Waiver — Con.  Stats.  U.  C.  ch. 
52,  sec.  30 — Pleading. 

Declaration,  on  a policy  of  insur- 
ance assigned  to  plaintiff  by  one  S., 
the  original  assured,  stating  the  as- 
signment thereof  with  the  consent 
in  writing  of  defendants,  and,  on  se- 
curity given  by  plaintiff  for  the  por- 
tion of  the  premium  note  remaining 
unpaid,  the  subsequent  ratification 
by  defendants,  signified  by  their  en- 
dorsement on  said  policy,  thus  en- 
titling plaintiff  to  all  the  rights  of  S. 
in  and  upon  the  same. 
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Flea,  that  tlie  following  condition 
was  endorsed  on  the  policy : “ Poli- 
cies become  void  unless  any  change 
in  the  occupancy  of  the  premises  in- 
sured is  notified  in  writing  to  the 
secretary  within  ten  days  from  such 
change,  and  the  consent  of  the  board 
obtained  thereto^the  board  reserving 
to  themselves  the  power  to  approve 
or  reject  such.”  The  plea  then 
averred  a change  in  the  occupancy 
of  the  premises,  after  the  issue  of 
the  policy,  from  a tavern  to  that  of 
a store  by  one  I).,  without  the  above 
condition  having  been  complied 
with  by  plaintiff,  by  reason  whereof 
the  policy  became  void. 

Replication,  on  equitable  grounds 
that  the  alleged  change  in  the  oc- 
cupancy took  place  before  sale  of 
premises,  and  assignment  of  policy 
to  plaintiff,  and  before  ratification 
thereof  to  plaintiff  ; the  defend- 
ants were,  but  plaintiff  was  not, 
before  and  at  the  time  of  such 
sale  and  assignment,  aware  of  said 
change  in  occupancy  ; that  after 
said  sale,  assignment  and  ratifica- 
tion, and  before  the  loss,  plaintiff 
was  intending  to  visit  the  premises 
to  ascertain  whether  or  not  all  con- 
ditions of  the  policy  had  been  com- 
plied with,  and  would  have  so  done* 
but  defendants  by  their  agent,  know- 
ing plaintiff’s  said  intention,  and  in 
order  to  dissuade  him  therefrom,  re- 
, presented  to  him  that  all  conditions 
of  the  policy  had  been  complied 
with,  and  plaintiff  thereupon  acted 
upon  such  representation,  as  defend- 
ants well  knew,  and  refrained  from 
ascertaining  the  alleged  facts  in  the 
plea  contained,  and  was  afterwards 
and  before  the  loss  ifiduced  by 
defendant  to  pay  further  premiums 
in  respect  of  such  insurance,  which 
defendants,  with  full  knowledge  of 
all  the  aforesaid  facts,  accepted 
from  plaintiff,  who  was  then  and 


continued  to  be  ignorant  thereof  till 
after  the  fire  occurred  ; and  so  plain- 
tiff said  it  would  be  inequitable  and 
a fraud  on  plaintiff  for  defendants  to 
set  up  said  alleged  facts  as  a defence, 
and  that  defendants  should  be 
estopped  from  so  doing. 

Held,  on  demurrer,  replication 
good  : that  defendants  must  be 
held  to  have  waived  the  alleged 
cause  of  forfeiture,  and  their  statu- 
table ratification  of  the  assignment 
be  considered  binding  upon  them 
notwithstanding  the  prior  breach  of 
condition  by  the  original  assured, 
and  that  the  said  breach  was  still 
continuing  at  the  time  of  the  assign- 
ment of  the  policy  to  plaintiff. 

Cases  in  which  the  original  infirm- 
ity of  claim  or  title  of  the  assignor 
will  and  will  not  attach  to  the  as- 
signee of  the  policy. 

Construction  of  the  expression 
change  of  occupancy.” 

Quaere,  whether  plea  good.  — 
Kreutz  v.  Niagara  Hist.  Mut.  Fire 
Ins.  Co.,  131. 

2.  Landlord  and  tenant — 
Lease — Bond  — Surrender  — 
Accord  and  satisfaction . 

Declaration,  on  bond  to  plaintiff, 
securing  payment  by  L.  of  the  rent 
of  certain  premises,  and  averring 
that  rent  was  then  in  arrear. 

Plea,  on  equitable  grounds,  that 
L.  haa  died,  having  by  will  appoint- 
ed defendant  and  another  his  execu- 
tors, who  continued  in  possession  of 
the  premises  as  tenants  to  plaintiff 
under  the  lease  toL.,  until  a certain 
day,  when  an  agreement  (not  stated 
to  have  been  in  writing)  was  entered 
into  between  the  widow  of  L.,  the 
defendant,  and  he  bther  executor, as 
executors,  and  one  S.,  with  plaintiff's 
consent,  that  S.,  should  purchase 
the  lease  of  the  premises  for  the 
amount  of  rent  then  agreed  upon 
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as  in  arrear,  and  that  the  widow 
and  executors  should  surrender  the 
lease  and  possession  of  the  premises, 
and  S.  should  become  tenant  to 
plaintiffs,  and  should  have  addition- 
al yard  room,  &c.,  and  should  in 
consideration  thereof  give  his  note 
payable  to  plaintiff  B.  for  the  sai^ 
agreed  sum,  and  defendant  should, 
for  accommodation  and  as  surety  for 
S.,  join  him  as  maker  of  the  note; 
that  the  tenancy  and  defendant’s 
liability  on  the  bond  and  in  respect 
of  the  rent  should  cease,  and  plain- 
tiffs should  accept  the  note  and  sur" 
render  of  the  lease  and  possession 
in  satisfaction  and  discharge  of  the 
rent  then  overdue,  and  of  defend- 
ant’s liability  upon  the  bond  and 
lease ; that  an  endorsement  was 
made  under  the  hands  and  seals  of 
the  executors  and  the  widow  upon 
the  lease,  at  plaint  iff  s’ s request  and 
accepted  by  them , surrendering  to 
plaintiffs  said  lease  and  all  the  estate 
and  interest  of  the  testator  at  the 
time  of  his  death  in  the  premises,  as 
also  their  own  interest  therein  as 
his  executors,  and  that  the  widow 
consented  thereto  and  also  surrender" 
ed  to  plaintiffs  ; that  the  note  for 
the  rent  was  made  by  S.  and  defen- 
dant payable  to  plaintiff  B.,  and  de- 
livered by  S.  to  plaintiffs,  and  plain- 
tiffs took  possession  of  the  premises 
and  accepted  the  surrender  thereof 
in  full  satisfaction  and  discharge. 

Beplication,  on  equitable  grounds, 
setting  up,  by  way  of  estoppel  to  the  ' 
admissibility  of  the  plea,  that  in  an  j 
action  in  the  County  Court  upon 
said  note  against  defendant  and  S. 
they  had  pleaded  an  entirely  differ- 
ent agreement  from  that  alleged  in 
the  above  plea  respecting  said  note» 
and  that  the  consideration  for  the 
note  had  wholly  failed  ; that  the  jury 
had  found  the  issue  joined  thereon 
in  their  favor ; and  that  defendant 
subsequently,  upon  motion  for  a new 


trial,  made  and  filed  an  affidavit 
stating  that  neither  defendant  nor  S. 
had  ever  received  any  benefit,  &c., 
for  said  note,  or  in  payment  thereof, 
by  reason  of  which  said  acts  and 
statements  plaintiffs  had  been  pre- 
vented from  recovering  the  amount 
of  said  note. 

Held,  on  demurrer,  plea  good,  both 
in  substance  and  in  form  : in  sub- 
stance, as  setting  up  an  entirely  new 
contract  and  part  performance  in 
substitution  of  the  former  contract ; 
and  in  form,  as  shewing  the  plaintiffs 
to  have  been  sufficiently  identified 
with  the  whole  transactian  to  be 
bound  by  it,  as  they  had  taken  the 
benefit  of  it. 

Held,  also,  replication  bad. 

Queen’,  whether  a surrenderee 
besides  necessarily  discharging  all 
undue  rents,  may  not,  also,  be  plead- 
ed by  way  of  accord  and  satisfaction 
of  rents  overdue. — Bradfield  et  al  v. 
Hopkins,  298. 

3.  Action  on  promissory 
note — Proceedings  in  insolven- 
cy for  same  'cause  of  action — 
Equitable  plea  in  bar. 

Declaration  on  a promissory  note 
by  defendant  payable  to  plaintiff. 

Plea,  on  equitable  grounds,  in  bar 
to  the  further  maintenance  of  the 
action,  averring  the  pendency  of  pro- 
ceedings commenced  by  plaintiff 
against  the  defendant,  “Insolvent 
Act  of  18G4,”  for  the  same  cause  of 
action,  subsequently  to  the  declara- 
in  this  cause. 

Held , on  demurrer,  plea  bad. — 
Baldwin  v.  Peterman,  310. 

4.  Action  of  covenant  on 
mortgage — Forfeiture  of  whole 
on.  default  as  to  part — Equit- 
able plea. 

Declaration,  on  covenant  in  a 
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mortgage,  wliereby  defendant  cov- 
enanted to  pay  $4,400  by  instalments 
with  interest  at  8 per  cent.,  and  that 
in  case  of  default  in  payment’ of  any 
instalment  of  principal  or  interest, 
the  whole  sum  secured,  with  all  ac- 
crued interest  thereon,  should  imme- 
diately become  due;  that  plaintiffs 
were  to  be  at  liberty  to  insure  the 
mortgaged  premises  for  $3,500,  and 
to  charge  the  premiums  o defend- 
ant, who  was  to  pay  them  with  in- 
terest ; that  defendant  made  default 
in  payment  of  certain  instalments, 
whereby  the  whole  $4,400  with  in- 
terest became  due  and  payable,  and 
remained  unpaid  till  the  19th  of 
May,  1864,  and  from  that  day  a fur- 
ther sum  with  interest  remained  due. 

There  was,  also,  a claim  of  $62 
for  premiums  of  insurance  paid  by 
plaintiffs. 

Plea,  on  equitable  grounds,  that 
the  forfeiture  of  the  $4,400,  by 
reason  of  the  non-payment  of  the  in- 
stalments, was  to  be  at  plaintifi’s 
option  ; and  that  it  was  provided 
that  plaintiffs  might  insure  for  the 
$3,500,  and  that  the  policies  should 
be  to  the  use  of  and  in  trust  for 
plaintiffs,  for  better  securing  to  plain- 
tiffs the  amount  specified  in  the 
mortgage,  and,  subject  thereto,  in 
trust  for  defendant,  &c. ; that  plain- 
tiffs did  accordingly  insure,  and  the 
premises  were  subsequently  destroy- 
ed by  fire ; that  on  the  10th  of  May 
following  plaintiffs  received  the 
amount  insured,  and  paid  them- 
selves thereout  the  instalments  with 
interest  then  overdue,  premiums, 
&c.,  and  retained  a large  balance  as 
security  for  all  furthur  sums  payable 
to  them,  out  of  which  they  paid  them- 
selves all  sums  subsequently  due, 
and  still  had  a balance  to  meet  fu- 
ture instalments ; that  in  equity, 
therefore,  plaintiffs  were  estopped 
from  claiming  by  way  of  forfeiture 
the  $4,400  by  reason  of  default  in 


payment  of  the  first  two  instalments, 
and  that,  except  by  way  of  forfeiture, 
nothing  was  due  plaintiffs,  and  that 
plaintiffs  should  and  would  be  res- 
trained in  equity  by  perpectual  in- 
junction from  asserting  a right  to. 
such  forfeiture. 

Held,  on  demurrer,  plea  bad,  as 
not  disclosing  such  a case  as  would 
entitle  defendant  to’a  perpetual  in- 
junction in,  a Court  of  Equity. — 
Trust  and  Loan  Company  v.  Drennan, 
321. 


ESTOPPEL. 

See  Goodwill  of  Profes- 
sional Business. 


EVIDENCE. 

1.  Registered  title — Un- 
register  ed  deed — Surprise,  ab- 
scence  o ficitnesses — New  trial. 

In  an  action  on  an  agreement  to 
deduce  a good  title  to  land  sold  to 
plaintiff,  and  on  the  common  counts, 
defendant  pleaded  non  assumpsit,  that 
he  had  made  a good  title  to  the  land, 
and  never  indebted. 

Held,  that  under  these  pleadings 
defendant  could  not  shew  that  plain- 
tiff had  cnt  timber  on  the  lot  of 
greater  value  than  the  improvements 
made  and  the  money  paid  by  him 
for  the  lot  ; and,  Semble,  that,  even 
if  such  facts  could  be  shewn,  they 
would  form  no  defence,  as  the  defen- 
dant had  no  title  in  himself  to  the 
and. 

Held,  also,  that  the  title,  being  a 
registered  one,  had  not  been  deduced, 
inasmuch  as  one  of  the  deeds  in  its 
chain  was  not  upon  registry. 

The  court  refused  to  grant  a new 
trial  on  the  ground  of  surprise, 
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consisting  in  the  absence  of  a partys 
witness  from  the  trial,  where  an  ap- 
plication made  to  the  presiding  judge 
to  postpone  the  trial  had  failed,  in 
consequence  of  its  not  having  ap- 
peared that  the  required  witnessos 
had  been  subpoenaed,  and  the  ap- 
plicant had  run  the  risk  of  going  into 
his  case  with  such  evidence  as  he 
had. — Kitchen  v.  Murray , 69. 

2.  Pro-note — Payee  and  in- 
dorser — Nominal  plaintiff — 
Liability  of  endorser — Pleafn 
bar — Evidence — Ne>r  trial. 

To  an  action,  by  indorsee  against 
indorser  of  a promissory  note,  defen. 
dant  pleaded,  that  the  note  was  in- 
dorsed by  the  payee  without  consid- 
eration by  defendant  to  him;  that 
defendant,  at  the  request  and  for  the 
accommodation  of  maker  and  payee, 
indorsed  the  note  in  blank  and  de- 
livered it  to  payee,  and  there  never 
was  any  consideration  for  the  indorse- 
ment of  the  note  to  defendant;  and 
that  payee,  in  fraud  of  defendant 
delivered  the  note  to  plaintiff  with 
out  value  or  consideration,  and  solely 
for  the  purpose  of  endeavouring, 
through  plaintiff’s  agency,  to  recover 
against  defendant. 

The  evidence  shewed  that  the  maker 
of  the  note,  being  indebted  to  the 
payee,  procured  defendant  to  endorse 
it,  as  surety  to  the  payee , who  had 
previously  indorsed  it  in  blank,  and 
afterwards  “ without  recourse.”  It 
further  appeared  that  plaintiff  held 
the  note  without  valuable  considera- 
tion, the  payee  being  in  fact  benefi- 
cially entitled,  and  the  note  being 
sued  on  his  behalf : 

Held,  reversing  the  judgment  of  th  e 
Cou  y Court,  that  the  evidence  did 
not  sustain  the  pleas,  and  that- 
plaintiff  was  entitled  to  recover  with- 
in the  principle  of  Morris  v.  Walker 
15  Q.B.  588,  and  the  cases  in  our  own 


courts  from  Peck  v.  Phippon,  9 U.C.  73, 

Defendant,  also,  pleaded  that 
payee  had  before  sued  defendant  and 
the  maker  of  this  note,  and  that  such 
proceedings  were  had  that  a verdict 
was  renderod  against  the  maker,  and 
hat  by  a rule  of  court  it  was  declared 
i payeewas  not  intitled  to  recover 
against  defendant. 

The  evidence  shewed  that  payee, 
having  sued  the  maker  and  defend- 
ant, the  judge  ruled  that  he  could 
not  recover  against  defendant,  where- 
upon defendant’s  name  was  ordered 
to  be  struck  out  of  the  record : 

Held,  that  neither  the  allegation 
nor  the  evidence  in  support  of  it, 
hewed  that  these  proceedings  bar- 
ed the  payee,  or  the  plaintiff  who 
sued  on  his  behalf,  from  prosecuting 
this  action. 

Robertson  v.  Heuback,  15  C.  P.  298r 
distinguished. — Smith  v.  Richardson, 
210. 

8 . Sale  of  charter  or  corporate 
rights — Evidence  to  vary  ivrit-  • 
ing. 

Defendant  and  one  H.  contracted 
with  plaintiffs  for  the  purchase  from 
them  of  all  their  claims  against  an 
incorporated  company,  and  their  in- 
terest in  the  same,  and,  as  far  as 
they  could  sell  it,  their  control  over 
the  charter  of  the  company,  for 
$3000.  Defendant  and  H.  subsequently 
gave  the  plaintiffs  a written  promise 
to  pay  the  price  agreed  upon  “for  the 
charter,”  as  expressed  in  writing . 

Held,  that  evidence  was  admissible 
to  shew  that  the  subject  of  the  sale 
was  not  the  franchise  itself,  but  a 
mere  claim  against  or  right  in  the 
company,  capable  of  being  legally 
sold. — Miller  et  al.  v.  Thompson,  513. 

Bill  of  Lading  not  conclusive 
of  change  of  property i] — See 
I Bill  of  Lading. 
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change  of  property.]  — See  Bill 
of  Lading. 

Of  special  damage  held  in- 
admissible.] — lb. 

Of  breach  of  covenant  to  re- 
pair.] — See  Covenant  to  Re- 
pair. 

Entire  failure  of,  of  inade- 
quacy of  compensation,  where 
set  up  that  a settlement  of  a 
claim  for  injuries  obtained  by 
misrepresentation,  a ground  for 
new  trial.] — See  New  Trial. 

See  Liquidated  Damages — j 
Criminal  Law,  1,2,  4 — Flow-  j 
ing  Water — Highways— Insu- 
rance, 1 — Limitations  (Stat- 
ute of)— Order  for  Payment 
of  Money — Discovery  of  New 
Evidence — Accord  and  Satis- 
faction. 


Cannot  to  an  action  or  a 
speciality,  plead  outstanding 
debt  of  same  degree.] — See 
Pleading,  8. 


EXECUTOB  DE  SON  TORT. 

Revivor  against,  oj  action 
commenced  against  intestate. — 
See  Revivor. 


EXEMPTION  ACT. 

28  Vic.,  c.  25,  s.  4, . sub-sec. 
6-Horse  ordinarily  used  in  debt- 
ors occupation. 

A horse  ordinarily,  used  in  the 
debtor’s  occupation,  not  exceeding 
in  value  $60,  is  a “ chattel”  without 
the  meaning  of  the  Exemption  Act, 
23  Yic.  cap.  25,  sec.  4,  sub-sec.  6,  and 
is  therefore  not  liable  to  seizure  for 
debt] . — Davidson  et  al.  v.  Reynolds 
etal.,  140. 


. EXCESSIVE  DAMAGES. 

See  Covenant  to  Repair — 
Surprise. 


EXECUTION. 

Priority  of  writ  of  attachment 
over,  and  postponement  of  writ 
of  attachment  to.] — See  Insol- 
vency, 1,  8. 

Postponement  of  assign  meats 
to.]  — See  Insolvency,  2,  8. 


EXECUTOR. 

May  by  submitting  to  arbi- 
tration preclude  himself  from 
pleading  plene  administravit.] 
— See  Administr  trix, 

May  refer  causes  of  action 
arising  in  intestate's  life-time, 
bind  estate,  and  avoid  personal 
liability.  ] — lb. 


EXTRAS. 

! Building  contract — Extras 
| — Right  to  recover  for — Con- 
dition precedent . 

| A building  contract,  for  the  erec- 
! tion  of  a church  according  to  certain 
! plans  and  specifications,  contained  a 
| proviso,  that  if  defendants  should  at 
j any  time  be  desirious  of  making  any 
alterations  or  additions  in  the  erec- 
tion or  execution  of  tbe  church,  or 
other  works  thereto  appertaining, 
plaintiff  should  erect,  complete, 
make  and  execute  the  church  or 
other  works,  with  such  alterations 
and  additions  as  plaintiff  or  one  S. 
should  direct,  by  icriting  under  his 
or  their  hand. 

Certain  extra  work  was  done  at 
the  desire  of  the  defendants, 
though  such  desire  was  not  expressed 
in  writ iny  under  their  hand. 

Held,  that  plaintiff  was  entitled 
to  recover  for  the  extra  work,  for 
the  contract  did  net  provide  that 
no  such  work  was  ts  be  allowed 
or  paid  for,  unless  ordered  in  writ- 
ing, which  would  have  prevented 
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the  plaintiff’s  recovering,  but  merely 
that  plaintiff  was  bound  to  execute 
such  extra  work  as  defendants 
or  S.  should  direct  in  writing  to  be 
done. 

Certain  other  work,  also  claimed 
as  extras,  was  contained  in  the 
addenda , which  were  annexed  to 
the  specifications  before  plaintiff 
signed  the  contract. 

Held,  that  such  work  was  in- 
cluded in  the  contract,  and  conld 
not  be  allowed  as  extras. — Diamond 
t.  McAnnany , 9. 

FALSE  SWEARING. 

See  Insurance,  2. 

FI.  FA. 

Return  of  nulla  bona  to  un- 
executed fi.  fa. — Irregularity — 
Consent  — Concurrent  writs 
against  lands  and  goods — 
Abandonment  of  writs  against 
goods — Validity  of  writs  against 
lands. 

Plaintiffs  issued  fi.  fas.  goods,  and 
on  the  same  day  placed  them  in  the 
hands  of  sheriffs  of  different  counties.. 
Within  three  weeks  the  writs  were, 
at  the  request  of  the  plaintiffs’  attor- 
ney, and  with  the  consent  of  H.,  one 
of  the  defendants,  returned  nulla  bona, 
the  other  defendant,  as  it  was  believedj 
having  no  goods,  and  the  goods  ofH. 
being  claimed  by  another  in  privity 
with  him.  On  the  return  of  these 
writs  Ji.fas.  lands  and  alias  fi.fas. 
goods  were  on  the  same  day  issued 
and  placed  in  the  sheriffs’  hands. 
Subsequently  the  alias  fi.  fas.  goods 
were  withdrawn,  the  fi.fas.  lands  be- 
ing left  in  the  sheriff’s  hands. 

Held,  that  although  the  same  rule 
applies  in  the  case  of  two  defendants, 
as  in  the  case  of  one,  that  the  goods 
(of  both)  must  be  exhausted  before 

40 


the  lands  are  resorted  to,  and  each 
has,  therefore,  as  great  an  interest  in 
the  due  execution  of  a writ  against 
the  goods  of  his  co-defendant,  as 
against  his  own,  before  the  lands  are 
touched ; yet,  in  this  case,  H.  could 
not,  by  reason  of  his  consenting  to, 
complain  of  the  return  of  nulla  bona 
as  to  himself ; nor  could  he  complain 
of  the  same  return  as  to  his  co-de- 
fendant, because  the  latter  had  no 
goods  which  could  apply  to  the  writs, 
while  the  latter  could  not  object  to 
the  return  as  to  H.,  because,  it  was 
alleged,  the  goods  of  H.  were  claimed 
by  another  under  a title  from  him, 
and  it  was  not  reasonable  that  the 
plaintiffs  should  contest  this  claim; 
particularly  as  the  property  appeared 
to  be  small,  when  there  was  a proba- 
bility of  realizing  their  claims  by  a 
sale  of  the  lands  after  the  expiration 
of  the  usual  time. 

Held,  also,  sustaining  Osivald  v. 
Rykert,  22  U.  C.  306,  that  the  issuing 
of  the  fi.  fas.  lands  and  alias  fi.  fas. 
i goods  concurrently  was  objectionable; 

I but  that  the  latter,  not  having  been 
! acted  on, could  be  abandoned,  and  the 
\ fi.fas.  lands  retained. 

A returno  f nulla  bona,  where  there 
are  goods,  is  only  an  irregularity  to  be 
excepted  to  by  the  defendant,  if  the 
plaintiff  is  abusing  the  process  of  the 
court  by  proceeding  against  the  land* 
before  having  exhausted  the  goods. 

Queer e,  whether  the  heir,  devisee, 
or  other  claimant  under  a deceased 
debtor,  or  any  person  to  be  preju- 
diced thereby,  may  not  justly  com- 
plain, if  a wrongful  or  collusive  re- 
turn of  nulla  bona  be  made,  while 
there  is  a sufficiency  of  goods,  and 
the  debtor’s  lands  be  seized  to  satisfy 
the  debt. 

Observations  on  the  inconveni- 
ence of  the  procedure  here,  by  two 

16,  u.  c.  c.  p. 


610 


DIGEST  OF  CASES. 


writs  of  execution,  in  order  to  reach 
lands,  and  probable  intention  of  5 
Geo.  II.  ch.  7,  with  reference  thereto. 
— The  Ontario  Bank  v.  Kerby  et  al., 
35. 

See  Trade  Fixtures. 

FIEE. 

Damagebyjrom  locomotive .] 
— See  Kailways  and  Bail  way 
Co’s,  2. 


FIEE  INSEBANCE. 

See  Insurance,  1,  2,  8 — 
Equitable  Pleadings,  1 — 
Pleading,  8. 


FLOWING  WATEE. 

Hight  to  obstruct  — Con. 
Stats.  U.  C.  ch.  48,  sec.  15 — 
Evidence. 

Plaintiff  got  out  a quantity  of  tim- 
ber and  placed  it  in  a creek  commu- 
nicating with  the  intervening  rivers, 
for  transport  during  the  spring  fresh- 
ets to  Quebec.  The  defendant,  who 
was  the  lessee  of  the  Crown  of  cer- 
tain timber  limits  within  loliich  the 
creek  was,  obstructed  the  latter  with 
fallen  trees,  &c.,  and  thereby  caused 
a large  outlay  to  plaintiff  in  the  re- 
moval of  the  obstructions,  and  pre-  j 
vented  him  getting  his  timber  to  the 
Quebec  market. 

In  an  action  by  plaintiff  for  the 
damage  thus  sustained,  the  jury 
found  that  the  creek  in  its  natural 
and  unimproved  state,  and  even  if 
improved  and  relieved  of  the  rubbish 
and  other  deposit  therein,  would  not 
without  further  improvement  admit 
of  the  passage  during  these  freshets 
of  logs  and  timber,  and  that  it  was 
only  the  artifical  means  adopted  by 
defendant  that  rendered  it  available 
for  such  purposes. 


Held,  that  defendant  was  not 
liable ; for,  in  accordance  with  Boole 
v.  Dickson,  13  C.  P.  337,  plaintiff 
‘could  not  claim  to  use  the  creek  as  a 
‘ stream  ” within  Con.  Stats.  U.  C. 
ch.  48,  sec.  15 ; nor  could  he  assert  a 
common  law  right  to  it,  either  as  a 
riparian  proprietor,  and  so  entitled 
to  the  use  and  flow  of  it  in  its  natur- 
al state  (for  the  evidence  did  not 
show  him  to  be  such),  or  as  having 
the  right  to  use  it  as  a navigable 
river , inasmuch  as  it  was  merely  a 
stream  artifically  created,  capable  of 
floating  saw  logs,  &c.,  during  certain 
freshets,  and  did  not  come  under  the 
designation  of  a navigable  river,  with- 
in the  meaning  of  the  law  of  Eng- 
land or  of  this  country. 

Gage  v.  Bates , 7 C.  P.  116,  referred 
to  and  approved. 

Held,  also,  thet  even'  if  plaintiff 
had  been  possessed  of  the  common 
law  right  to  have  the  stream  flow  in 
its  natural  state  without  diminution 
or  alteration,  that  did  not  confer 
upon  him  the  privilege  of  using  it  for 
the  purpose  of  passing  timber  and 
logs  down  the  same ; and  that  the 
fact  that  it  had  so  far  been  rendered 
navigable  by  artificial  means,  was  a 
further  and  conclusive  reason  that 
no  right  in  the  nature  of  publici  juris 
could  arise  in  relation  thereto  for 
such  a purpose. 

Defendant  put  in  a sworn  and  ex- 
amined copy  of  the  original  map  from 
the  Crown  Lands  Department  of  re- 
cent date,  and  containing  defendant’s 
name  as  entitled  to  the  timber  limits, 
to  prove  that  the  creek  was  within 
such  limits. 

Held,  that  this,  coupled  with  the 
fact  that  he  had  been  for  many 
years  in  possession  of  the  timber 
limits,  cutting  timber  thereon  and 
improving  the  same,  was  some  evi- 
dence to  go  to  the  jury  that  he  was 
not  a mere  intruder  on  the  rights 
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of  the  Crown. — Whelan  v.  Me  Lachlan, 

102. 


FORFEITURE. 

Of  whole  amount  secured  by 
mortgage , on  default  as  to  part.] 
— See  Equitable  Pleadings, 4. 

GENERAL  VERDICT. 

See  Slander. 

GOODWILL  OF  PROFES- 
SIONAL BUSINESS. 

Professional  business — Sale 
of  goodwill  by  administratrix 
— Validity  of  though  made  be- 
fore grant  of  Administration — 
Agreement  on  one  side  perform- 
ed within  a year — Writing  un- 
necessary— Estoppel. 

Plaintiff,  before  the  grant  of  letters 
of  administration  to  her , contracted 
with  defendant  for  the  sale  to  him  o* 
the  goodwill  of  the  intestate’s  busi- 
ness on  certain  terms,  it  being  no 
part  of  the  agreement  that  her  por- 
tion was  not  to  be,  which  it  in  fact 
was,  performed  within  a yearthough 
the  execution  of  defendant’s  portion 
was  to  extend  beyond  that  limit. 

Held,  not  necessary  that  the  con- 
tract should  have  been  in  writing. 

Held,  also,  that  the  contract  being 
for  the  benefit  of  the  estate,  the  title 
of  administratrix  related  back  to  the 
time  of  the  death  of  the  intestate, 
and  that  plaintiff  could,  therefore,  as 
such,  enforce  the  same,  though  made 
before  she  had  acquired  that  charac- 
ter. 

The  goodwill  of  aprofessionalbusi- 
ness,  as  for  instance  a surgeon’s, 
may  be  the  subject  of  sale  by  the  per- 
sonal representative, and  the  contract 
enforced,  where  the  price  has  been 


■agreed  upon,  or  any  other  means  of 
fixing  its  value  provided;  and  such 
goodwill  is,  therefore,  an  asset  of  the 
estate  of  the  intestate,  to  be  account 
edforin  the  ordinary  course  of  admin- 
istration. 

Semble,  however,  that  the  personal 
representative  could  not  be  compel- 
led to  find  a sale  for  it. 

Held,  also,  that  the  objection  that 
the  land  did  not  belong  to  plaintiff 
and  she  had,  therefore,  no  right  to 
lease  it,  could  not  prevail,  as  the  re- 
lationship of  landlord  and  tenant  es- 
topped defendant  from  denying  her 
right  and  power  while  he  continued 
in  possession  under  her, — Christie , 
Administratrix,  v.  Clarke,  544. 


GRANT  BY  CROWN. 

To  private  individual  of  soil 
and  freehold  of  highway.]  — See 
Highways. 


HIGHWAYS. 

User — Evidence — Grant  by 
Crown  to  private  individual. 

Held,  1.  That  a public  road,  laid 
out  in  the  original  survey  of  crown 
lands  by  a duly  authorized  crown 
surveyor,  is  a public  highway,  though 
not  laid  out  upon  the  ground. 

Held,  2.  That  if  a user  had  been 
necessary  in  this  case  to  establish  the 
roads  in  question  as  public  highways, 
the  facts  adduced  in  evidence  shewed 
a sufficient  user  according  to  the  na- 
ture of  the  ground  and  the  require- 
ments of  the  inhabitants. 

Held,  8.  That  after  a road  has  once 
acquired  the  legal  character  of  a 
highway,  it  is  not  in  the  power 
of  the  crown,  by  grant  of  the  soil 
and  freehold  thereof  to  a private 
person,  to  deprive  the  public  of 
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their  right  to  use  the  road. — Regina 
v.  Hunt,  145. 


HOESE. 

When  not  liable  to  seizure 
for  debt. — See  Exemption  Act. 


HURON  COLLEGE. 

Right  to  hold  and  convey  land 
— 26  Vic.,  cli.  31 — Lease  or 
agreement  for  lease — Effect  of 
the  ivord  “signed”  before  les- 
sor's name. 

By  their  act  of  incorporation,  26 
Vic.,  ch.  31,  “ Huron  College  ” is  au- 
thorized to  take,  hold,  and  convey 
lands  sold,  given  or  granted  to  it,  pro- 
vided that  such  land  so  held  shall  he 
only  such  as  may  he  required  for  the 
purposes  of  college  buildings,  &c.,and 
provided,  also,  that  it  may  acquire 
any  other  real  estate,  by  gift,  devise, 
or  bequest,  &c.,  and  hold  the  same 
for  seven  years,  to  revert  to  the  per- 
son from  whom  it  was  acquired  if 
not  disposed  of  within  that  time . 

The  plaintiff  in  ejectment  claimed 
as  assignee  of  a mortgage  executed  to 
the  College  in  1864,  and  assigned  by 
them  to  him  in  the  same  year ; and 
it  was  objected  that  they  had  no 
power  either  to  take  or  assign  such 
mortgage. 

Held,  that  under  the  first  part  of 
the  clause  the  College  could  not  take 
the  land,  and  if  prevented  from  hold- 
ing it  by  the  first  proviso,  that  the 
Crown  only  could  take  advantage  of 
their  disability,  and  they  could  con- 
vey their  defeasible  title. 

Quaere ? whether  they  could  not  also 
acquire  this  land  under  the  second 
proviso,  the  word  “ gift  ” being  often 
confounded  with  “ grant.”  If  they 
could,  they  had  assigned  to  the 


plaintiff  within  seven  years  ; and  in 
either  view,  therefore,  he  was  entitl- 
ed to  recover. 

Held,  also,  that  the  word  “signed  ’ 
before  the  lessor’s  name  raised  no 
presumption  that  the  instrument 
was  a copy,  not  the  original. 

Held,  also,  that  the  document  set 
out  below  was  a lease,  and  not  mere- 
ly an  agreement  for  one. — Becher  v. 
Woods,  29. 

IDENTIFICATION. 

Of  examination  of  witness 
under  commission.  See  Com- 
mission to  Examine  Witnesses 
1,  2. 

IMPLIED  WARRANTY. 

None,  that  article  sold  is  free 
from  latent  defects,  unknown  to 
seller,  and  without  fraud  on  his 
part.]  — See  Warranty. 

IMPROVEMENTS. 

On  land,  under  erroneous 
survey.]  — See  Survey  of  Land, 
1,  2. 


INADEQUACY. 

Of  Compensation,  entire  fail- 
ure of  evidence  of,  where  set  up 
that  a settlement  of  claim  for 
injuries  obtained  by  misrepre- 
sentation, a ground  for  new 
trial.]  — See  New  Trial. 


INDICTMENT. 

Variance  between  date  in  and 
that  fixed  by  evidence  both  at 
inquest  and  trial,  no  ground  of 
surprise.]  — See  Criminal  Law, 
2. 


INDORSER. 

Of  pro.  note.]  — See  Evi- 

dence, 2. 
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INFORMATION  AND  DE- 
POSITION UNDER  OATH 
BY  PRISONER  AGAINST 
AN  OTHER. 

Admissibility  in  evidence.]  — 
See  Criminal  Law,  1. 

INSOLVENCY. 

1.  Insolvent  Acts  27  & 28 
Vic.,  ch.  17,  29  Vic.  ch.  18 — 
Execution — Attachment — Pri- 
ority. 

Judicial  proceedings  and  acts  of 
the  Legislature  take  effect  in  law 
from  the  earliest  period  of  the  day 
upon  which  they  are  respectively 
originated  and  come  into  force. 

M.  recovered  a judgment  and  is- 
sued a ft.  fa.  goods  rgainst  R.  The 
writ  Avas  placed  in  the  hands  of  the 
sheriff  at  half -past  ten,  and  a 
levy  made  about  11  a.  m.  On  the 
same  day,  hut  after  the  levy,  C.  sued 
out  against  R.  a writ  of  attachment 
in  insolvency,  which  was  placed  in 
the  sheriff’s  hands  at  half-past  11 
a.  m.  On  the  same  day,  also,  an  act 
of  Parliament  came  into  force  (the 
Royal  assent  being  given  thereto  on 
the  same  day,  but  not  till  the  after- 
noon) by  which  it  was  in  effect  en- 
acted, that  no  lien  upon  the  personal 
or  real  estate  of  an  insolvent  should 
be  created  by  the  issue  or  delivery  to 
the  sheriff  of  any  execution,  or  by  a 
le\ry  made  thereunder,  unless  such 
execution  had  issued  and  been  de- 
livered to  the  sheriff  at  least  thirty 
days  before  the  issue  of  attachment 
in  insolvency ; but  that  this  provis- 
ion should  not  apply  to  any  writ 
theretofore  issued  and  delivered  to 
the  sheriff,  nor  effect  any  lien  or 
privilege  for  costs  which  the  plaintiff 
theretofore  possessed. 

Held,  that  under  the  circumstances 
above  detailed,  the  fi.  fa.  could  not 
be  considered  as  having  been  issued 
and  delivered  to  the  sheriff  before  the 


act  came  into  force,  and  therefore  by 
virtue  of  the  act  the  writ  of  attach- 
ment prevailed  over  the  execution. 

Held , also,  that  the  execution  cre- 
ditors was  uot  entitled  to  any  lien 
for  his  costs. 

Semble,  that  the  issuing  of  the  writ 
of  attachment  was  a judicial  act,  and 
by  virtue  thereof  under  the  statute 
the  property  of  the  insolvent  vested 
in  the  assignee  by  relation  before  it 
Avas  seized  by  the  sheriff  under  the 
execution,  and  before  any  lien  at- 
tached on  the  property  by  virtue  of 
the  execution. — Converse  et  al.  v. 
Micliie , 167. 


2.  Insolvent  Act  of  1864 — 
Execution — Attachment — Pri- 
ority. 

An  assignment  for  the  benefit  of 
creditors,  not  made  in  accordance 
with  the  provisions  of  the  Insolvent 
Act,  is  an  act  of  insolvency,  and  can- 
not be  supported  as  against  an  exe- 
cution creditor,  or  the  official  assignee 
appointed  in  compulsory  proceedings 
under  that  act  after  such  proceedings 
are  taken,  if  finally  sustained. 

Wilson  v.  Cramp,  11  Gr.  444,  ap- 
proved of. 

Proceedings  in  compulsory  liquida- 
tion, taken  after  the  execution  of 
such  an  assignment,  render  it  abso- 
lutely void  as  against  creditors  of  the 
insolvent,  so  as  to  let  in  intermediate 
e xecution  creditors. 

The  title  of  the  official  assignee 
a ppointed  under  such  compulsory 
proceedings  does  not  relate  back  to 
the  date  of  the  assig  nment,  which  is 
held  to  be  the  act  of  insolvency,  the 
eff  ect  of  his  appointment  under  the 
Act  of  1864  being  to  vest  in  him  only 
the  estate  and  effects  cf  the  in  sol - 

as  existing  at  the  date  of  the  issue 
of  the  writ  of  attachment,  in  the 
»ame  manner  and  to  the  same  ex- 
tent as  if  a voluntary  assignment 
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under  the  provisions  of  the  act  had 
been  at  that  date  executed  in  his 
favor  by  the  insolvent.” 

J.  & C.  P.,  traders  in  insolvent  cir- 
cumstances, on  the  1st  June,  1865, 
made  an  assignment,  as  parties  to 
the  first  part,  to  plaintiff,  a creditor, 
as  party  of  the  second  part ; and  the 
several  other  pers  ons,  creditors  of  J. 
& C.  P.,  whose  names  “ are  set  forth 
in  the  schedule  hereto  annexed,” 
were  parties  of  the  third  part.  The 
assignee  was  authorized  to  sell  so 
much  of  the  trust  estate  as  was  not 
necessary  to  carry  on  the  business ; 
and  wind  it  up  to  the  best  advan- 
tage ; and  was  to  make  advances,  if 
necessary,  and  to  apply  the  proceeds 
of  sale,  after  deducting  expenses  in- 
cidental to  the  trust,  and  wages’ 
salaries,  and  advances,  in  paying^ 
“without  preference  or  priority  to 
themselves,  the  said  trustee  and  the 
several  other  persons,  parties  of  the 
third  part,  the  several  debts  or  sums 
set  opposite  their  respective  names, 
in  the  said  schedule. 

On  the  5th  of  June  another  inden- 
ture was  made  between  the  same 
parties,  by  which,  after  reciting  the 
indebtedness  of  J,  & 0.  P.  to  the 
parties  of  the  first  and  second  parts, 
in  the  several  sums  set  opposite  their 
respective  names  in  the  annexed 
schedule  “ C,”  J.  & C.  P.  assigned  all 
their  estate  and  effects  to  plaintiff, 
in  trust  to  sell  the  same,  and,  after 
paying  expenses  incidental  to  the 
trust,  to  dispose  of  the  proceeds  rata- 
bly and  proportionately,  and  without 
any  preference  or  priority,  in  paying 
the  trustee  and  the  several  other 
persons,  parties  thereto  of  the  third 
part,  “ the  several  debts  or  sums  set 
opposite  their  respective  names  in 
the  said  schedule ; ” and  the  former 
assignment  was  thereby  revoked  and 
cancelled. 

Both  assignments  were  duly  regis- 
tered, and  in  each  plaintiff’s  debt 


was  put  down  in  the  schedule  at 
$47,182. 

On  the  6th  June,  1865,  defendant 
another  creditor  of  J.  & G.  P.,  ob- 
tained judgment  against  them,  and 
placed  a fi.  fa.  in  the  sheriff’s  hands, 
and  on  the  1st  of  July,  1865,  he  also 
I caused  a writ  of  attachment,  under 
the  Insolvent  act  of  1864,  to  be  issued 
against  them. 

The  goods  assigned  to  plaintiff 
were  seized  under  the  fi.  fa. 

In  the  interpleader  issue  directed 
to  be  tried  between  plaintiff  and  de- 
fendant, plaintiff’s  debt  was  found  to 
be  only  $33,788,  and  it  appeared  that 
there  were  creditors  whose  debts 
were  not  inserted  in  the  schedules  : 

Held,  that  the  assignments,  no^ 
being  made  in  accordance  with  the 
the  provisions  of  the  Insolvent  Act, 
were  acts  of  insolvency  and  could  not 
be  supported,  and  that  they  were,  by 
the  issue  of  the  writ  of  attachment 
and  the  appointment  of  an  official 
assignee,  displaced  and  rendered 
void  as  to  defendant’s  execution. 

Held,  also,  A.  Wilson,  J.,  dissen- 
tiente,  that  the  assignments  were  also 
void  under  Con.  Stats.  U.  C.  ch.  26. 

Held,  also,  that  defendant,  although 
the  attaching  creditor,  was  not  put  to 
his  election,  but  might  proceed  in  in- 
solvency as  well  as  upon  his  fi.  fa. 

Per  A.  Wilson , J.,  that  defendant 
was  estopped  from  enforcing  his 
judgment  against  the  estate  of  the 
insolvent,  and  after  having  institut- 
ed the  proceedings  in  insolvency. — 
Thorne  v.  Torrance,  445. 

8.  Insolvent  Act  of  1864 — 
Execution — Attachment — Pri- 
ority. 

On  30th  January,  1865,  W.  B. 
executed  before  a Notary  Public 
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in  Lower'  Canada  to  the  plaintiff  Rose  I 
an  instrument  which  purported  to  be 
an  assignment  under  the  Insolvent 
Act  of  1864,  but  which  was  informed 
in  several  particulars,  of  all  his  es- 
tate for  the  benefit  of  certain  credi- 
tors therein  named.  On  the  24th  of 
February  following  defendant  issued 
an  execution  against  the  goods  of  W. 
B.,  and  on  the  same  day  placed  it  in 
the  hands  of  the  sheriff.  On  the  10th 
of  March  following  the  other  plain, 
tiffs  issued  an  attachment  under  the 
Insolvent  Act  against  W.  B.,  under 
which  an  official  assignee  was  ap- 
pointed by  the  judge  of  the  County 
Court,  and  on  the  same  day  the  sheriff 
seized  the  goods  of  W.  B,,  after  the 
issue  of  the  attachment,  but  under 
the  defendant’s  execution  . 

Held , that  defendant’s  execution 
was  eintitled  to  prevail ; for  that  the 
subsequent  proceedings  m insolvency 
avoided  the  assignment  te  Rose,  and 
the  defendant’s  execution,  being  in 
the  sheriff’s  hands  before  the  issuing 
of  the  attachment,  bound  the  goods 
at  common  law  from  its  date,  and 
under  the  Statute  of  Frauds  from  its 
delivery  to  the  sheriff. — Rose  et  al.  v. 
Brown , 477. 

Plea  of  proceedings  in. J — 
See  Equitable  Pleadings,  8. 


INSURANCE. 

1.  Policy  of  Insurance — 
Printed  conditions — Waiver — 
Meaning  of  the  expression 
“Deliver  in  ” — Principal  and 
agent — Liability  oj  principal — 
Evidence — New  trial. 

A policy  of  insurance  issued  by  de- 
fendants, an  insurance  company, 
provided,  “This  insurance  shall  at 
all  times  and  under  all  circumstances 
be  subject  to  such  conditions  as  are 
contained  in  the  printed  proposals 


issued  by  said  company,  a copy  of 
which  conditions  is  printed  on  the 
back  hereof.”  One  of  these  condi- 
tions was,  that  persons  desirous  of 
making  insurance  were  to  “deliver 
in”  to  the  office  or  its  agent  the 
following  particulars,  viz,,  a state- 
ment as  to  the  construction,  &c.,  of 
the  building,  and  whatever  any 
‘‘  hazardous  trade  ” was  caried  on, 
or  any  “ hazardous”  goods  were  de- 
posited in  the  premises  containing 
the  goods  to  be  insured.  There  was, 
also,  a condition  that  certain  specified 
machinery  and  heating  apparatus 
should,  if  used  upon  the  premises, 
be  particularly  described. 

Plaintiff,  by  his  agent,  applied  to 
defendants’  agent  for  an  insurance 
on  his  stock-in-trade,  utensils,  and 
shop  furniture.  At  the  time  of  the 
application  certain  goods  of  the  class 
denominated  “ hazardous,”  and  cer- 
tain machinery,  &c.,  of  the  kind 
provided  against,  were  in  use  on  the 
premises  in  question.  Defendants’ 
agent  presented  to  applicant  a print- 
ed blank-form,  which  made  no  allu- 
sion to  hazardous  goods  or  trade,  or 
to  machinery,  &c.,  and  on  the  same 
being  signed,  defendants’  agent  ac- 
cepted it  and  received  the  premium 
for  the  risk.  Defendants’  agent, 
however,  when  taking  a risk  a year 
previously  on  the  same  property  and 
in  the  same  premises,  had  inquired 
and  was  told  by  the  plaintiff’s  agent 
the  full  particulars  respecting  plain- 
tiff’s business  and  the  premises  in 
which  it  was  carried  on,  and  was  also 
informed  about  the  machinery,  &c., 
upon  the  same,  having  been,  more- 
over, referred  to  another  company,  by 
whom  a risk  on  the  said  property 
had  been  taken,  for  all  requisite  in- 
formation on  the  subject.  It  also 
appeared  that  the  nature  of  plaintiff’s 
business  was  well  known  by  advertise- 
ment in  the  local  newspapers,  and 
otherwise. 
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Held,  that  the  expression,  “deliver 
in,”  meant  deliver  in  in  writing , and 
that  plaintiff  did  furnish  in  writing 
all  the  information  he  was  required 
to  do,  the  defendants  or  their  agent 
not  having  requested  to  be  furnished 
with  more,  but  having  accepted  it  as 
sufficient  by  issuing  a policy,  and,  in 
addition  to  this,  that  the  evidence 
shewed  that  defendants,  by  their 
agent,  did  in  fact  know  and  had  the 
means  of  knowing  the  natnre  of 
plaintiff’s  business  and  the  processes 
by  which  it  was  carried  bn. 

Held,  also,  that  defendants  were 
at  liberty,  if  they  pleased,  to  waive 
the  presentment  of  their  printed 
proposals  containing  the  conditions 
of  insurance  ; and  that  their  agent 
having  accepted  the  representation 
of  plaintiff  as  to  the  proposed  risk, 
defendants  were,  in  the  absence  of 
any  fraud  or  concealment  on  his 
part,  liable  to  plaintiff  for  the  loss 
sustained  by  him. 

A party  who,  relying  upon  the 
ruling  in  his  favour  of  the  judge  at 
Nisi  Prius,  forbears  to  call  witnesses 
in  his  defence,  is  not  on  that  ground 
alone  entitled  to  a new  trial  in  case 
of  an  adverse  verdict,  but  must  also 
abide  the  result  of  the  judgment  o1 
the  court  on  that  ruling.  In  this 
case,  however,  the  judge  having  re 
ported  his  dissatisfaction  with  the 
evidence  of  plaintiff’s  agent,  and  that 
defendants  did  not  call  their  wit- 
nesses solely  in  deference  to  his 
opinion,  and  plaintiff  having  asserted 
that  he  could  give  still  stronger 
evidence  against  defendants,  the 
court,  considering  that  the  case  could 
be  more  satisfactorily  determined  up- 
on a further  investigation,  granted  a 
new  trial,  but  only  on  payment  of 
costs. — Davis  v.  The  Scottish  Pro- 
vincial Insurance  Co.,  176. 


tions  as  to  insurances — False 
swearing. 

The  property,  on  which  the  build- 
ing insured  was  erected,  had  been 
conveyed  to  plaintiff  and  wife,  as 
tenants  in  common,  by  R.  S.  and 
wife,  and  plaintiff  had  executed  a 
bond  forthe  support  of  the  saidR.  S. 
and  wife  during  their  lives.  The 
application  for  insurance  stated  the 
property  to  be  unincumbered,  and 
the  statement  of  claim  under  oath 
after  the  fire  alleged  that  the  plain- 
tiff was  absolute  owner  of  the  build- 
ings at  the  tim  e of  the  fire. 

Held,  that  there  was  no  lien  for 
purchase  money,  and  no  incum- 
brance. 

Held,  also,  that  there  was  false 
swearing  within  the  meaning  of  the 
condition  of  the  policy,  as  plaintiff 
was  not  absolute  owner  of  the  whole 
estate. — Mason  v.  The  Agricultural 
Mutual  Association  of.  Canada,  493. 

8.  Policy  of  insurance — 
Change  oj  occupancy — Altera- 
tions — Additions — Effect  on 
assignee — Right  of  assignee  to 
sue  in  his  own  name — Divisi- 
bility of  policy. 

One  S.  being  the  owner  of  a frame 
building,  used  as  an  hotel,  and  two 
barns,  effected  an  insurance  with  de- 
fendants, a mutual  insurance  com- 
pany, of  $700  on  the  hotel  aud  $150 
on  each  of  the  barns.  Subsequently 
S.  mortgaged  the  land  and  premises 
in  fee  to  plai  ntiff,  but  still  continued 
in  possession.  The  policy  wasratifier 
to  plaintiff  by  defendants.  After  this, 
on  e D . , tenant  to  S ■ , carried  on  in  ad- 
dition  to  the  hotel,  the  business  of 
storekeeping  in  the  hotel,  and  S.  while 
in  possession  and  before  the  fire  with, 
out  the  knowledge  of  plaintiff,  made 
an  addition  to  the  hotel  itself,  which 
had  the  effect  of  placing  the  hotel 


2.  Fire  Insurance — Condi- 
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nearer  to  barn  No.  1,  and  removed 
barn  No.  1 so  as  to  make  it  nearer 
barn  No.  2.  A fire  afterwards  oc- 
curred, wliicb  originated  in  the  addi- 
tion made  to  the  hotel,  and  destroyed 
it  as  well  as  the  two  barns.  Plain- 
tiff thereupon  in  his  own  name  sued 
defendants  for  the  total  amount 
of  the  loss,  $1,000.  Defendants 
pleaded,  among  othor  pleas,  that 
the  policy  was  subject  to  a condition, 
that  any  change  in  occupancy  not 
notified  to  the  company  for  approval 
should  avoid  the  policy,  and  to  a 
further  condition,  that  any  altera- 
tion or  addition  to  the  buildings  in. 
sured,  not  notified  to  the  company 
for  approval,  should  likewise  avoid 
the  policy,  with  averments  that  the 
occupancy  was  changed  in  this,  that 
while  the  frame  building,  at  the 
time  of  the  insurance,  was  occupied 
as  a tavern  only,  yet  before  the  fire 
a large  portion  thereof  was  occupied 
by  one  J.  D.  as  a store,  of  which  no 
notice  was  given  to  the  company,  and 
that  before  the  fire  the  buildings 
were  altered,  without  the  knowledge 
of  defendants,  in  the  manner  above 
described.  Plaintiff  took  issue  upon 
these  pleas,  and  replied  specially,  but 
failed  to  prove  the  special  replica- 
tion, so  that  nothing  turned  upon  it : 
Held,  1.  That  the  right  of  plaintiff, 
the  mortgage  of  S.,  to  maintain  the 
action  in  his  own  name  on  the  policy 
did  not  properly  arise  upon  the 
pleadings  ; but,  Semble,  plaintiff  had 
the  right  so  to  do. 

Held,  2.  That  the  ohange  of  occu 
pancy  was  such  as  to  a^oid  the  policy, 
though  plaintiff  had  no  knowledge  of 
it. 

y^Heldf  3.  That  the  alterations  and 
additions  were  such  as  to  avoid  the 
policy,  though  plaintiff  had  no  know- 
ledge of  them,  and  were  such  as  to 
avoid  the  whole  policy,  though  in 
other  respects  divisible.  — Kuntz  v. 

41. 


The  Niagara  District  Fire  Insurance 
Go.,  573. 

See  Equitable  Pleadings,  1. 

Condition  against  encum- 
brance by  applicant.]  — See 
Pleadings,  8. 

Mortgage  by  assignee  of 
policy. — lb. 


INTERPLEADER, 

1.  Interpleader — 28  Vic . cli. 
19  — Duty  of  County  Court 
Judge  under. 

The  judge  of  a County  Court  has 
no  power  under  28  Vie.,  cap.  19,  to 
refer  to  an  interpleader  issue  to  be 
tried  before  the  judge  of  the  County 
Court  from  which  the  execution 
issued,  reserving  to  himself  the  ques- 
tion of  costs  and  all  other  questions: 
he  must  either  dispose  of  the  whole 
proceedings  himself  or  order  them  to 
be  disposed  of  before  the  judge  of  the 
court  from  which  the  processs  isued; 
and  where  such  reference  had  been 
directed,  on  appeal  from  the  decision 
of  the  judge  who  acted  thereunder 
and  tried  the  issue. 

Held,  that  such  proceedings  were 
coram  nonjudice. — Nicholls  v.  Lundy, 
160. 

2.  Attaching  creditor — Form 
oj  issue — Sale  of  Goods — Con : 
Stats.  U . C.  cli.  45,  sec.  4,  ch. 
80,  sec.  8,  Vic.  ch.  19 — Actual 
or  continued  change  of  posses- 
sion, absence  of. 

The  proper  frame  of  an  interplead- 
er issue  between  the  claimant  and  an 
attaching  creditor  is,  Whether  the 
goods  taken  under  the  attachment 
were  at  the  time  of  the  seizure  the 
property  of  the  claimant  as  against 
the  attaching  creditor,  and  not  as 
against  the  absconding  debtor • 

The  Interpleader  Act  makes 
no  distinction  between  an  attach- 

16,  u.  c.  c.  p. 
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ing  and  an  execution  creditor,  and 
whatever  transfers  the  sheriff  may 
impeach  the  attaching  creditor  may 
impeach  also. 

In  such  an  issue  it  must  be  as- 
sumed that  the  attaching  creditor  is 
a creditor  in  fact,  and,  Sevible , that 
this  cannot  be  disputed  in  any  case. 

Plaintiff  bought  from  R.  a number 
of  sheep,  paying  him  part  of  the  pur- 
chase money  at  the  time  and  the 
balance  within  a few  days  afterwards. 
Upon  the  first  payment  being  made 
plaintiff  marked  the  sheep  with  red 
paint  as  his  property,  and  they  were 
then  placed  apart  from  the  rest  of 
R.’s  sheep  in  a separate  field  on  the 
latter’s  farm,  where  they  were  to  re- 
main until  required  by  plaintiff. 
Plaintiff  was  a butcher,  and  it  ap- 
peared to  be  the  custom  among 
butchers  to  leave  with  them  stock 
purchased  from  farmers  until  conve- 
nient to  remove  it.  This  had  been 
the  course  of  dealing  between  the 
plaintiff  and  R.  on  previous  occasions. 
The  sheep  remained  on  R.  ’s  premises 
under  the  above  circumstances,  until 
seized  by  the  sheriff  under  an  attach- 
ment against  R.  as  an  absconding 
debtor. 

Held,  affirming  the  judgment  of  the 
County  Court,  that  the  mere  mark- 
ing of  the  sheep  in  the  manner  indi- 
cated, or  the  removal  of  them  from 
one  field  of  the  seller  to  another,  did 
not  constitute  such  a delivery  or 
change  of  possession  as  is  required 
by  Con.  Stats.  U.  C.  ch.  45,  sec.  4 ; 
for  that  the  very  mischief,  which  the 
statute  was  intended  to  guard  against 
and  prevent,  was  permitted  still  to 
exist. 

Held , also,  that  there  was  no  evi- 
dence of  a sufficiently  established 
custom  or  mode  of  dealing  among 
farmers,  of  treating  as  their  own  pro- 
perty really  belonging  to  others,  to 
put  third  parties  upon  enquiry  as  to 


the  actual  ownership  to  the  property. 

Qucere , whether  such  inquiry  would 
be  admissible  in  a case  arising  under 
one  statute  in  question.— Doy le  v. 
Lasher,  263. 


IRREGULARITY. 

See  Fi.  Fa. 


ISSUE  BOOKS. 

Issue  books — Practice. 

Con.  Stats.  U.  C.  cap.  22,  sec.  203, 
which  enacts  that  the  nisi  prim  re- 
cord shall  be  passed  and  signed,  does 
not  supersede  the  rule  of  court  re" 
quiring  the  service  of  an  issue-book 
with  the  notice  of  trial,  and  such 
issue-book  must  therefore  still  be 
served. — Reeves  v.  Eppes,  137. 


JOINT  TRESPASS. 

See  Amendment,  1. 


JUDGE’S  CHARGE. 
Objections  to,  must  be  taken 
at  trial,  as  well  in  criminal  as 
in  civil  cases .]  — See  Criminal 
Law,  4. 


JURY. 

To  judge  of  sufficiency  and 
weight  of  evidence,  ] — See  Cri- 
minal Law,  8. 


JUSTICES  OF  THE  PEACE 

Action  against  Justice  of 
Peace  for  a penalty-Con . Stats. 
U.  C.  ch.  124,  sec.  2 — County 
Court  jurisdiction  to  try. 

The  County  Court  have  now  juris  _ 
diction  (under  Con.  Stats.  U.  C., 
ch.  124,  sec.  2)  to  try  an  action  for 
a penalty  against  a Justice  of  the 
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Peace,  where  the  penalty  claimed 
does  not  exceed  $80. — Brash , Qui  tam 
v.  Taggart,  415. 


LANDLORD  AND  TENANT. 

Lease — Surrender  in  laic. 

Plaintiff  leased  certain  premises 
from  defendant  for  a term  of  years, 
but  having  got  into  difficulties  said  to 
defendant,  “ I can  do  nothing  here, 
and  I am  going  to  give  the  place  up, 
as  soon  as  I get  rid  of  the  few  things 
I have : I am  going  to  leave  as  soon 
as  a relation  of  mine  comes.”  He 
then  asked,  “ To  whom  shall  I give 
the  key  ?”  Defendant  replied,  “ To 
Partons.”  Plaintiff  assented,  and 
both  then  proceeded  to  fasten  the 
windows.  Defendant  expressed  his 
desire  that  plaintiff  should  remain^ 
and  offered  to  assist  him,  but  plain- 
tiff left  and  did  not  afterwards  re- 
turn. Defendant,  after  plaintiff 
left,  placed  P.  in  charge  ; but  plain- 
tiff had  previously  given  P.  the  key, 
and  had  instructed  him  not  to  de- 
liver it  to  defendant  without  an  order 
from  him.  Defendant  did,  however, 
subsequently  get  the  key  and  placed 
a man  in  possession  of  the  place. 

Held , that  what  took  place  consti- 
tuted neither  a surrender  in  law,  nor 
an  executed  contract  by  which  the 
relation  of  landlord  and  tenant  was 
put  an  end  to. 

Held,  also,  that  neither  the  giving 
up  of  the  key  nor  the  abandoning 
possession  would  of  itself  have  been  a 
surrender  in  law  ; but, 

Sernble,  that  the  taking  possession 
by  defendant  and  cultivating  the 
farm  as  his  own  absolute  property 
would  have  amounted  to  a complete 
surrender  in  law,  or  would  nave  been 
evidence  of  it,  just  as  would  the  sale 
of  the  premises  by  defendant,  or  his 
grant  of  a lease  thereof  to  a third 
person. — Carpenter  v.  Hall,  90. 


See  Equitable  Pleadings, 
2 — Trade  Fixtures — Good- 
will of  Professional  Busi- 
nebs. 

LATENT  AMBIGUITY. 

See  Order  for  Payment  of 
Money. 


LATENT  DEFECTS. 

No  implied  warranty  against 
in  article  sold,  if  unknown  to 
seller,  and  without  fraud  on  his 
part.] 

— See  Warranty. 


LEAE  OR  AGREEMENT 
FOR  LEASE. 

See  Huron  College — Land- 
lord and  Tenant  — Equit- 
able Pleadings,  2 — Cove- 
nant to  Repair. 


LETTERS  AND  TELE- 
GRAMS. 

Contract  arising  out  of. — See 

Contract. 

LIBEL. 

See  Slander. 


LIMITATIONS  (STATUTE 
OF). 

Stat.  of  Limitations— Ac- 
knowledgment in  icriting — Ev- 
idence— New  trial. 

Plaintiff  in  March,  1859,  rendered 
to  the  Misses  T.,  daughters  of  de- 
fendant, an  account  of  goods  appa- 
rently furnished  by  him  to  them. 
Most  of  the  items  in  the  account 
were  entered  against  the  name 
of  the  individual  daughter  for 
whom  they  seem  to  have  been 
ordered,  but  several  articles  were 
entered  without  its  appearing  for 
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whom  they  were  ordered ; the  de- 
fendant’s name  did  not  appear  in 
the  account  at  all.  In  Feruary,  1864, 
plaintiff  by  his  agent  presented  to 
the  defendant  and  one  of  her  daugh- 
ters the  following  mem.,  which  they 
signed : “To  the  executors  of  the 
late  G.  T.  Gentlemen, — Being  in- 
debted to  J.  L.  of  T.  for  goods,  &c., 
furnished  to  us,  in  the  sum  of,  <fec.,as 
shewn  in  the  annexed  statement,  we 
authorize  you  to  pay  this  amount  to 
him  as  soon  as  you  may  deem  prac 
ticable.  A portion  of  this  account  is 
strictly  chargeable  against  our  young- 
er sister  and  brother,  which  portion 
we  are  willing  should  be  charged 
against  our  interests  in  the  estate 
20 e assuming  the  to  hole  obligation .” 

Held,  that  the  signing  of  this  mem. 
by  defendant  was  evidence  to  war- 
rant the  jury  in  finding  that  the  de- 
fendant was  primarily  liable  for  the 
account  to  which  the  mem.  related, 
and  that  though  the  court  would  have 
been  better  satisfied  had  the  ver- 
dict been  the  other  way,  still,  in  the 
absence  of  an  affidavit  by  defendant 
denying  such  liability,  they  did^not 
feel  justified  in  interfering  by  grant" 
ing  a new  trial. 

Held,  also,  that  the  mem.  was  an 
acknowledgment  sufficient  to  raise 
an  implied  promise  to  pay,  being  in 
effect  made  to  plaintiff’s  agent  and 
delivered  to  him  to  be  presented  to 
the  executors  for  payment ; and  that 
it  was,  therefore,  a sufficient  compli- 
ance with  the  Act  to  take  the  case 
out  of  the  Statute  of  Limitations 
Secus,  had  the  mem.  been  sent  direct 
to  the  executors,  without  the  inter- 
vention of  plaintiff  or  his  agent. 

Quaere,  whether  a bill  of  exchange, 
drawn  by  defendant  on  the  execu- 
tors and  payable  to  plaintiff,  would 
have  shewn  any  greater  privity  be- 
tween the  parties  as  to  the  acknow- 


ledgment than  the  mem.  in  ques- 
tion. 

Petch  v.  Lyon,  9 Q.  B.  147,  referred 
to  as  to  the  proper  course  to  have 
have  pursued  by  defendant  in  order 
to  repel  the  presumption  of  liability 
arising  from  the  signing  of  the  mem. 
— Lyon  v.  Tiffany,  197. 

See  Commission  to  Examine 
Witnesses,  2. 

LIQUIDATED  DAMAGES. 

Deduction  from  price  agreed 
upon  — Liquidated  damages — 
Admissibility  in  evidence. 

An  agreement  in  writing,  by  which 
plaintiff  undertook  to  do  for  defend- 
ant certain  work  therein  specified, 
contained  the  following  clause : 
‘‘  The  whole  of  the  work  to  be  com- 
pleted, and  the  mill  in  good  running 
order,  by  the  15th  of  April  next, 
under  a penalty  of  ten  dollars  per 
day  until  completion,  as  and  forliqui 
dated  damages,  and  to  be  deducted 
from  the  price  to  be  paid  for  such 
work.” 

Held,  that  the  ten  dollars  per  day 
was  not  a penalty,  in  the  technical 
sense  of  the  term,  requiring  an  as- 
sessment to  fix  the  precise  sum  at 
which  each  day’s  delay  should  be 
estimated,  but  a liquidated  sum  to 
be  paid  in  the  event  provided  against. 

Held,  also,  that  it  was  not  neces- 
sary to  plead  the  right  to  make  this 
deduction,  but  that  as  a deduction  it 
was  admissible  in  evidence,  under 
the  plea  of  non  assumpsit,  in  deter- 
mining the  amount  of  the  plaintiff’s 
right  to  compensation.  — Fisher  v. 
Berry,  23. 


LOCOMOTIVE. 
Damage  by  fire  from.}  — See 
Railways  & Railway  Co.’s,  2 
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MISDE  SCRIPTION. 

Of  note  sued  on.]  — See  Com- 
mission to  Examine  Witnes- 
ses, 2. 


MISDIRECTION. 

Insufficiency  of  grounds  of 
motion  for.] — See  Slander. 

Can  only  be  upon  a point  of 
law,  not  on  a matter  of  fact .] 
— See  Criminal  Law,  4. 


MISJOINDER. 

See  Administratrix. 


MISREPRESENTATION. 

Party  settingup  that  a settle- 
ment of  a claim  for  injuries  has 
been  obtained  through , must 
not  only  prove  this,  but  also  the 
inadequacy  of  the  compensa- 
tion.] — See  New  Trial. 
MORTGAGE. 

Right  of  Municipal  Corpor- 
ation to  accept  covenant  in  se- 
curing debt.]  — See  Pleading, 

What  words  fail  to  pass  the 
land  mentioned  in.]  — See  As- 
signment. 

In  the  case  of  a devisee,  the 
land,  though  not  mentioned 
therein,  will  pass  under  this 
term.]  — lb. 


MORTMAIN  (STATUTES 
OF). 

9 Geo.  II.  ch.  86 — Pleading. 

Declaration , on  a bond  made  by 
testator  for  payment  of  #2,000  to 
plaintiff  as  Treasurer  of  the  Board 
of  Trustees  of  the  New  York  Baptist 
Union  for  ministerial  education,  or 
his  successor  in  office. 


Plea,  that  the  bond  was  made 
I without  consideration ; and  that  so 
far  as  defendants,  as  executors, 
might  be  called  to  pay  same  out  of 
the  real  assets,  or  out  of  any  portion 
of  the  estate  savouring  of  the  realty, 
the  said  bond  was  void-  and  contrary 
to  the  Statutes  of  Mortmain,  and 
was  of  the  nature  of  a bequest  for 
charitable  purposes,  and  was  not  a 
deed  executed  before  two  credible 
witnesses  J.  2 calendar  months  before 
the  death  of  the  testator,  and  was 
not  enrolled  in  Chancery  within  6 
calendar  months  after  execution, 
and  was  not  made  to  take  effect  in 
possession  immediately  after  the 
making  thereof,  nor  at  any  time  be- 
fore the  testator’s  death  ; and  that 
as  such  executors,  they  ought  not  to 
pay  same  out  of  said  real  assets,  or 
estate  and  effects  savouring  of  the 
realty  ; and  that  they  had  fully  ad- 
ministered all  the  remainder  of  the 
personalty,  which  had  come  to  their 
hands,  as  executors. 

Held,  on  demurrer,  plea  bad ; for 
it  did  not  disclose  any  device  on  the 
part  of  the  testator  to  avoid  the 
Statutes  of  Mortmain  ; on  the  con- 
trary, it  admitted  his  bona  Jides  in 
disposing  of  so  much  of  his  estate  as 
personalty,  but  asked  that  his  lands 
might  be  protected  from  the  judg- 
ment to  be  recovered,  and  that  this 
was  a defence  in  the  nature  of  a 
quia  timet,  which  was  altogether  un- 
warranted by  any  known  proceeding. 
— Paine  v.  Kilbourne  et  al.,  Executors 
of  Bearn,  64. 

MUNICIPAL  CORPORA- 
TIONS. 

1.  Action  for  not  repairing 
a bridge — Common  law  liabil- 
ity— Notice  of  action — Con. 
Stats.  U.  C.  ch,  126;  ch.  54, 
sec.  841. 

In  an  action  against  defendants 
for  negligence  in  not  keeping  suf- 
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ficiently  secured  a bridge,  which  has 
passed  from  the  crown  under  their 
control,  in  consequence  of  which  it 
broke  away  from  its  fastenings,  and 
injury  was  thereby  caused  to  plain- 
tiff: 

Held , that  defendants  were  liable 
to  plaintiff  at  common  law  in  a civil 
action  for  the  injury  sustained  by 
him,  although  the  property  and 
freehold  in  the  bridge  were  not  vest- 
ed in  them  ; and  that  they  were  not 
entitled  to  notice  of  action  under 
Con.  Stats,  U.  C.  ch.  126,  as  they 
were  sued,  not  for  acts  done,  to 
which  that  statute  alone  applied, 
but  for  acts  omitted  to  be  done  by 
them. 

Held,  also,  that  defendants  were 
bound  to  maintain  the  bridge,  after 
it  came  into  their  hands,  in  the  same 
state  of  repair  t:iat  they  would  have 
been  if  it  had  bee„  built  by  them- 
selves, and  not  merely  m the  condi- 
tion in  which  it  was  when  they  re- 
ceived it  from  the  crown. 

Semple,  that  if  the  accident  com- 
plained of  had  occurred  within  so 
short  a period  after  the  transfer  of 
the  bridge  to  defendants  that  they 
had  not  had  time  to  ascertain  its 
defects,  they  would  not,  under  the 
circumstances  of  their  not  having 
had  any  voice  in  its  construction  or 
in  its  transfer,  have  been  liable  to 
plaintiff. 

Quaere,  whether  the  Commission  er 
of  Public  Works,  if  furnished  with 
funds  to  repair  the  bridge,  would  not 
have  been  liable  to  indictment,  if, 
with  full  knowledge  of  its  dangerous 
condition,  he  had  wilfully  neglected 
to  repair  it. 

Sec.  341,  Con.  Stats.  U.  C.  ch.  54, 
does  not  limit  the  responsibility  of 
counties  to  the  same  kind  of  respon- 
sibility to  which  magistrates  in 
Quarter  Sessions  are  subjected,  that 
is,  to  crimin  '1  r::;ronsibility  merely ; 


the  object  of  the  statute  is  to  trans- 
fer from  the  magistrates  to  the 
county  councils  all  their  powers, 
&c.,  and  on  the  completion  of  such 
transfer,  the  councils  are  to  hold  the 
property  affected  in  like  manner, 
and  subject  to  their  general  duties 
and  liabilities  respecting  other  pro- 
perty belonging  to  them. — Harr  old 
v.  The  Corporationof  the  County  of 
Simcoe,  and  the  Corporation  of  the 
County  of  Ontario,  43. 

2.  Action  by  County  for  de- 
struction of  bridge — Right  to 
maintain . 

Held  that  the  corporation  of  a 
county  can  maintain  an  action  for 
the  damage  to,  or  destruction  of 
a bridge  within  its  limits. 

Probable  reason  why  the  Legis- 
lature, while  it  conferred  upon 
counties  exclusive  jurisdiction  over 
county  roads  and  bridges,  did  not 
also  vest  in  them  the  soil  or  absolute 
property  thereof. — The  Corporation  of 
the  County  of  Wellington  v.  Wilson  et 
ah,  124. 

Right  to  accept  covenant  to 
pay  a debt.]  — See  Pleading,  7. 


MUBDER. 

See  Criminal  Law,  2. 


FE  UNQUES  EXECUTOR. 

Under  plea  of,  the  question 
of  revivor  against  Executor  de 
son  tort  of  action  commenced 
against  intestate  cannot  be 
raised .]  — See  Revivor. 


NEGLIGENCE. 

See  Railways  and  Ralwa* 
Companies,  2. 
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NEGOTIATION. 

Of  pro-note  after  payment .] 
— See  Pleading,  2. 

NEW  TEIAL. 

Discovery  of  new  evidence — 
New  trial  refused — Surgeon 
and  patient — Confidential  re- 
lationship— Compensation  for 
injuries — No  evidence  of  in- 
adequacy— New  trial. 

A new  trial  will  not  be  granted  on 
the  ground  of  discovery  of  new  evi- 
dence, if  the  evidence  was  known 
before,  though  not  before  it  was  too 
late  to  make  use  of  it  at  the  trial 
and  though  every,  reasonable  effort 
was  made  to  produce  it  after  it  was 
so  discovered. 

The  relationship  of  a medical  man 
to  his  patient  is  one  of  trust  and  con- 
fidence, and  he  must  act  bona  fide  in 
advising  him,  or  any  settlement 
made  through  him,  in  consequence 
of  advice  given  mala  fide , will  be  set 
aside. 

It  is  the  duty  of  a party  setting  up 
that  a settlement  of  a claim  for  in- 
juries has  been  obtained  by  misre- 
presentation to  establish  not  only 
tkat  the  settlement  has  been  so  ob- 
tained, but,  also,  that  the  amount 
paid  is  inadequate  compensation  for 
such  injuries ; and  where  there  was 
an  entire  failure  of  evidence  on  this 
latter  point  a new  trial  was  granted, 
on  payment  of  costs. — Rowe  v.  Grand 
Trunk  Railway  Go.,  500. 

In  what  cases  only  statute  in- 
tended conrt  to  grant , in  crimi- 
nal actions.]  —See  Criminal 
Law,  8. 

Record  not  in  court,  on  mo- 
tion jor] — See  Practice. 

^Evidence,  2 — Insurance 
1 — Amendment,  1. 


NEW  TEIAL  EEFUSED. 

Action  on  promissory  note — 
Indorser  and  indorsee — Waiver 
of  presentment  and  notice  of 
dishonour — Credibility  of  wit- 
ness— New  trial  refused. 

The  defendant  was  sued  as  indor- 
ser of  a promisory  note,  and  amongst 
other  pleas  pleaded  want  of  present- 
ment and  of  notice  of  dishonour. 
The  plaintiff’s  immediate  indorser, 
who  was  also  his  father,  was  the 
principal  witness  called  on  his  be- 
half. He  stated  that  he  had  sold 
the  note  through  his  attorney  to 
plaintiff  and  received  the  latter’s 
note  in  payment ; that  before  this 
he  had  himself  brought  an  action  on 
the  note,  but  had  failed  to  recover ; 
that  previously  to  the  maturity  of 
the  note  defendant  had  requested 
him  not  to  present  it  for  payment, 
and  gave  him  a memorandum  to 
that  effect,  which  also  stated  that  he 
considered  himself  responsible  for 
payment  of  the  same  ; and  that  on 
several  subsequent  occasions  defend- 
ant promised  that  the  note  should  be 
paid. 

Held,  on  motion  to  set  aside  the 
verdict,  which  had  been  rendered 
for  defendant,  and  for  a new  trial,  on 
the  ground  amongst  others,  that  the 
same  was  contrary  to  law,  evidence 
and  the  weight  of  evidence,  that, 
though  the  evidence  would  have 
fully  warranted  a finding  in  favour 
of  plaintiff,  still,  inasmuch  as  the 
credibility  of  the  witness  called  for 
plaintiff  was  a matter  solely  for  the 
determination  of  the  jury,  especially 
under  the  peculiar  circumstances  of 
the  case  appearing  at  the  trial,  and 
as  the  judge  who  had  tried  both  this 
and  the  former  action  stated  that  he 
was  not  dissatisfied  with  the  verdict, 
the  court  could  not  properly  inter- 
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fere  by  granting  a new  trial. — Heed 
v,  Mercer , 279. 

See  Evidence,  1 — Limita- 
tions (Statute  of) — Criminal 
Law,  2,  8,  4 — Covenant  to 
Repair  — New  Trial  — Sur-. 
prise. 


NOLLE  PROSEQUI. 

Entering  of  against  one,  a^d 
taking  verdict  against  another 
defendant,  in  a joint  action  of 
trespass.]  — See  Amendment,  1. 


NOMINAL  PLAINTIFF. 

See  Evidence,  2. 

NON-DIRECTION. 

When  not  an  available  objec- 
tion.]  — See  Criminal  Law,  4. 

NON-ASSUMPSIT. 

What  admissible  in  evidence 
under.]  — ^Liquidated  Dam- 
ages. 


NOTICE. 

To  insurance  Co.,  but  not  to 
assignee  of  policy,  of  violation 
therof.]  — See  Equitable  Ple- 
adings, 1. 


See  Municipal  Corporations 

1. 


OBJECTING  TO  JUDGE’S 
CHARGE. 

The  rule  same  in  erimihal  as 
in  civil  cases , as  to  time  of]  — 
See  Criminal  Law,  1. 


OBSTRUCTION. 

See  Flowing  Water. 


OCCUPANCY. 

Change  oj  in  premises  insur 
ed,  contrary  to  its  conditions 
avoids  policy,  as  against  assign 
though  he  had  no  knowledge  of 
it.] — See  Insurance,  1. 


ORDER  FOR  PAYMENT  OF 
MONEY. 

Acceptance — Construction  of 
— Latest  ambiguity — - Evidence . 

Defendant  accepted  in  favour  of 
plaintiff  the  following  draft  or  order 
ditected  to  him  and  signed  by  W. 
“A.  Ker,  Esq.,  Treasurer,  Town  of 
Galt, — Please  pay  to  E.  S.  Cutten  or 
order  the  sum  of  $191,  and  charge 
same  to  my  account.  C.  A.  Wilber. 

Defendant  accepted  this  instru- 
ment in  these  terms  : “ Accepted, 
payable  from  the  first  monies  to  be 
paid  Mr.  Wilber.  A.  Ker. 

The  evidence  shewed  that  W., 
being  a sub-contractor  for  the  exe- 
cution of  certain  work  in  and  about 
the  Town  Hall  of  Galt,  and  having 
an  unsettled  claim  against  the  cor 
poration  for  extras,  gave  this  order 
in  favour  of  plaintiff,  to  whom  he 
was  indebted,  and  that  it  was  under- 
stood at  the  time  and  in  the  presence 
of  the  plaintiff  that  it  was  accepted 
only  with  reference  to  the  monies 
expected  to  be  received  for  the  extra 
work  in  question.  After  the  accept- 
ance, defendant,  as  treasurer  of  the 
Town  of  Galt,  and  on  the  ordtr  of 
the  committee,  of  whom  the  plain- 
tiff was  one,  paid  W.  certain  monies 
for  work  done  upon  a bridge,  the  con- 
tract for  which,  however,  had  not 
been  entered  into,  or  even  contem’ 


DIGEST  OF  CASES. 


625 


plated,  until  after  tlie  acceptance  j 
of  the  order  in  question,  Subse-  ' 
quently  it  was  ascertained  that  no  j 
thing  was  due  to  W.  for  extra 
work  on  the  Town  Hall,  It  did 
not  appear  that  plaintiff  have  ever 
applied  to  defendant  to  be  paid  the 
amount  of  the  order  out  of  the 
monies  due  to  W.  on  the  bridge. 

Held , in  an  action  by  plaintiff 
against  defendant  on  his  accept- 
ance, averring  that  afterwards  and 
before  action  monies  had  come  to 
his  hands  to  be  paid  to  W.,  which 
defendant  had  made  default  in 
paying  to  plaintiff,  that  the  evi- 
dence failed  to  shew  that  defend- 
ant had  ever  as  an  individual  re- 
ceived any  monies  to  be  paid  to 
W.,  but  that  the  only  monies  that 
came  to  his  hands  were  monies  be- 
longing to  the  corporation,  and 
which,  as  treasurer  of  the  corpora- 
tion, he  was  bound  to  pay  out  as 
directed  by  the  latter,  and  that  the 
monies  which  he  had  paid  to  W. 
had  been  paid  to  him  under  such 
direction. 

Held,  also,  that,  even  eejecting 
the  express  evidence  of  the  under- 
standing that  plaintiff  was  to  be 
paid  out  of  the  first  monies  coming 
to  W.  for  the  extra  work  on  the 
Town  Hall,  such  of  the  surround- 
ing facts  as  might  indisputably 
have  been  given  in  evidence,  fully 
warranted  the  conclusion  that  this 
was  the  understanding  of  the  par- 
ries, viz.,  that  the  first  monies  to 
be  paid  to  W.  meant  the  first 
monies  that  might  be  ordered  to 
be  paid  to  him  on  his  claim  for 
work  on  the  Town  Hall. 

Semble,  that  the  instrument 
sued  on  contained  a latent  ambi- 
guilty,  and  that  in  that  case  the 
view  contended  for  by  defendant, 
viz.,  that  the  acceptance  must  be 
construed  as  referring  to  the  claim 
for  extra  work,  would  be  aided  by 
averment  and  proof,  and  that  the 


latter  would  fully  sustain  such  a 
defence. — Cutten  v.  Ker,  227. 

PATIENT. 

Entitled  to  bona  fides  on 
the  part  of  his  medical  attend- 
ant in  any  advice  given  by  him , 
and  any  settlement  made 
through  him , in  consequence  of 
advice  given  mala  fide,  will 
be  set  aside.]  — See  New 
Teial. 


PAYEE. 

Of  pro-note.]  — See  Evi- 

dence, 2. 


PARTICULARS  OF 
DEMAND. 

Effect  of  credit  in  account 
rendered  by  agent  of  defend- 
ant.] —See  Accoed  and  Satis- 
faction. 


PENALTY. 

See  Liquidated  Damages. 


PERFORMANCE. 

On  one  side,  though  not  on 
the  other,  within  a year,  ren- 
ders writing  unnecessary.]  — 
See  Goodwill  of  Peofes- 
sional  Business. 


PHYSICIAN. 

Relationship  between  patient 
and,  is  one  of  trust  and  confi- 
dence.] — See  New  Teial. 


PLEA  IN  BAR. 
See  Evidence,  2. 


PLEADING. 

1 . Crown  timber  dues— Con. 
Stats.  C.  ch.  23,  secs.  1,  2,  3,  4, 
7,  8—23  Vic.  ch.  2,  secs.  15, 16, 
21,  sub-sec.  2 — Pleading. 
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Declaration,  that  defendant  in- 
tending to  deceive  plaintiffs,  and 
to  induce  them  to  contract  for  the 
purchase  of  certain  timber  stand- 
ing on  a certain  lot  of  land,  and  to 
pay  defendant  a large  sum  of 
money  for  the  privilege  of  cutting 
the  same,  falsely  and  fraudulently 
represented  to  plaintiffs  that  the 
land  and  timber  were  defendant’s, 
and  that  he  had  the  right  to  grant 
to  plaintiffs  the  privilege  of  cutting 
the  timber  thereon,  and  that  all 
crown  dues  in  respect  of  such  tim- 
ber and  the  cutting  thereof  had 
been  paid  by  him ; whereas  the 
land  and  timber  were  not  defend- 
ant’s property,  nor  had  any  patent 
for  the  land  been  granted  to  de- 
fendant, nor  had  defendant  any 
right  or  power  to  grant  to  plaintiffs 
the  privilege  of  cutting  the  timber, 
nor  had  the  said  dues  been  paid  by 
defendant,  as  defendant  well  knew  ; 
and  plaintiffs  said  that  by  reason 
of  such  false  and  fraudulent  repre- 
sentations they  were  induced  to 
enter  and  did  enter  into  a contract 
with  defendant  to  purchase  said 
timber,  and  paid  him  $88  for  same 
and  for  the  privilege  of  cutting  it ; 
that  by  reason  of  such  fraudulent 
representations  they  were  induced 
not  fco  investigate  the  title  to  the 
land  and  timber,  and  relying  on 
the  same  they  cut  and  conveyed 
to  Quebec  the  said  timber  to  be 
sold  on  their  behalf;  and  that  by 
reason  of  the  premises  and  before 
sale  the  timber  was  seized  on  be- 
half of  the  crown  for  non-payment 
of  the  said  dues,  and  plaintiffs  were 
put  to  large  costs  in  paying  the 
same,  and  for  damages  in  respect 
of  the  illegal  cutting  thereof,  and 
were  deprived  thereof  for  a long 
time,  and  prevented  during  that 
time  from  selling  same,  and  the 
same  became  greatly  depreciated 
in  value. 

Held , on  demurrer,  good;  for  it 


sufficiently  disclosed  a cause  of  ac- 
tion against  defendant  for  assum- 
ing fraudulently  to  sell  the  privi- 
lege of  cutting  the  timber  discharg- 
ed from  crown  dues  to  which  it  was 
subject,  when  it  was  not  discharged 
from  them ; and  that  it  did  not 
profess  to  set  out  a case  of  either 
defendant  or  plaintiffs  being  mere 
wrong  doers,  without  license  of 
any  kind  from  the  crown. 

Quaere,  as  to  an  action  on  the 
case  lying,  where  the  cause  of  ac- 
tion arises  from  matter  of  contract. 
— Edsealletal . v.HaraeZZ,^93. 

2.  Accommodation  Note — 
Negotiation  after  payment— 
Pleading. 

Declaration,  on  a promissory 
note  made  by  defendant  payable 
to  the  order  of  S.  T.  & Co.,  and 
indorsed  by  them  to  plaintiff. 

Pleas,  (4th)  that  the  note  was 
made  by  defendant  for  the  accom- 
modation of  the  payees  to  raise 
money  tbereon,  and  indorse  the 
same  to  their  own  use  before  it 
should  become  due  and  payable, 
and  not  otherwise ; and  that  there 
never  was  any  value  or  considera- 
tion. for  such  making,  or  for  the 
payment  by  defendant  of  the  note, 
except  as  aforesaid ; that  the  pay- 
ees indorsed  and  negotiated  it 
with  the  Commercial  Bank  for 
their  own  use  according  to  said 
terms ; that  it  was  afterwards  pro- 
tested, and  S.  T.  & Co.,  on  behalf 
of  defendant,  subsequently  paid  it 
to  said  bank,  and  it  was  then  re- 
turned to  S.  T.  & Co.  by  the  bank 
for  and  on  account  of  defendant ; 
that  S.  T.  & Co.  afterwards  and 
in  fraud  of  defendant  first  indorsed 
it  to  plaintiff. 

The  oth  plea  was  similar  to  the 
4th,  only  that  it  concluded  thus ; 
“ and  S.  T.  & Co.,  without  de- 
fendant’s authority  first  indorsed 
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the  note  to  plaintiff  after  the  pay- 
ment and  discharge.” 

Held , on  demurrer,  pleas  good. — 
Pyper  v.  Mckay , 67. 

3,  Action  oj  debt  an  award 
under  a specialty — Pleading. 

Declaration , against  defendant  as 
executrix  of  John  McKinnon,  on  an 
award  made  in  pursuance  of  a bond 
'executed  by  him  in  his  life-time  to 
refer  certain  differences  to  arbitration 
and  abide  by  the  award , averment, 
that  the  award  had  been  made  in 
the  life-time  of  deceased ; breach,  that 
deceased  had  not  in  his  lifetime,  nor 
had  defendant,  as  such  executrix 
since  his  death,  paid  the  sum  award- 
ed 

Plea,  that  by  covenant  in  a deed 
made  by  said  McKinnon  in  his  life 
time,  he  had  incurred  a specialty 
^-ebt  to  one  H.,  which  was  over- due, 
and  defendant,  as  executrix,  was 
bound  to  discharge  it  in  preference 
to  plaintiff’s  debt. 

Held,  on  demurrer,  plea  bad  ; for 
the  action  was  on  a specialty,  and 
an  executor  could  not  plead  an  out- 
standing debt  of  the  same  degree  to 
an  action  for  another  debt  of  equal 
degree. — McCallam  v.  Mckinnon,  142. 

4.  Action  on  a promissory 
note — Principal  and  surety — 
Release  under  il  Insolvent  Act” 
— Pleading. 

Declaration , on  a joint  and  several 
promissory  note  made  by  defendants 
payable  to  plaintiff. 

Plea,  (by  two  defendants)  that  the 
note  was  made  by  them  as  sureties 
for  the  other  defendant,  with  notice 
thereof  to  plaintiff,  who  took  same 
upon  the  express  agreement  that 
they  should  be  liable  thereon  only  as 
sureties ; that  plaintiff,  while  holder 
of  said  note,  without  their  knowledge 
or  consent,  after  the  accrual  of  the 


alleged  claim  and  before  action,  by 
deed  released  the  other  defendant, 
the  said  release  being  headed  as  fol- 
lows: “ Insolvent  Act  of  1864,  &c., 
&c.”  The  release,  also,  in  the  body 
of  it,  referred  to  the  “ Insolvent  Ac* 
of  1864.” 

Held,  on  demurrer,  plea  bad  ; for 
the  court,  being  bound  to  take  judi- 
cial notice  of  the  act  cailed  the  “ In- 
solvent Act  of  1864,”  under  the  pro- 
visions of  which  creditors  were  al- 
lowed to  enter  into  deeds  of  compo- 
sition and  discharge  with  their  debt- 
ors, such  deeds.  &c.,  being  headed  as 
that  in  the  plea  set  out,  were  there- 
fore bound  to  look  upon  the  plea  as 
setting  up,  or  as  professing  to  set  up 
a discharge  under  the  Insolvent  Act 
and  that  consequently  the  said  two 
defendants  were  not  as  such  sureties 
discharged  by  the  instrument  in 
question,  inasmuch  as  by  sec.  9,  sub- 
sec. 4 of  that  act  plaintiff’s  rights 
were  expressly  preserved  to  him 
against  all  other  persons  liable,  for 
or  with  the  insolvent. 

Held,  also,  that  if  it  was  desired  to 
rely  on  the  release  as  valid  at  com- 
mon law.  it  should  have  been  ac- 
companied with  such  averments  as 
would  have  shewn  it  to  be  operative, 
or  it  should  not  have  been  set  out  in 
hcec  verba,  but  its  legal  effect  only 
should  have  been  stated,  and  its  effi- 
cacy left  to  be  established  by  such 
facts  as,  it  was  contended,  contribu- 
ted thereto. 

Quaere,  as  to  the  right  of  a creditor 
under  a composition  deed,  either 
under  the  Insolvent  Act  or  otherwise 
to  give  a general  release  and  sub- 
scribe for  a particular  sum,  as  being 
apparently  his  whole  claim  against 
the  debtor,  and  afterwards  to  advance 
other  demands  as  not  having  been 
included  in  this  discharge  and  as  still 
enforceable  against  the  debtor. 
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Semble,  that  this  would  be  a 
contravention  of  the  policy  and 
piovisions  of  the  Insolvent  Act, 
and  also  of  private  composition 
deeds,  as  being,  in  the  absence  of 
its  recognition  by  the  other  creditors 
as  well  as  by  the  debtor,  a fraud 
upon  them. — Fowler  v.  Perrin  et  al., 
258. 

5.  Settlement  of  accounts — 
Agreement  to  pay  plaintiff's  debt 
to  third  party — Indorsement  by 
plaintiff  of  defendant’s  notes  to 
such  party — Pleading. 

Declaration,  that,  on  an  account- 
ing between  them,  defendant’s  in- 
debtedness to  plaintiff  was  fixed  at 
a certain  sum,  to  be  paid  off  in  a 
stipulated  manner  and  at  a stipulat- 
ed time,  one  of  which  payments  de- 
fendant undertook  to  make  to  A.  & 
Co.,  to  whom  plaintiff  was  liable  to 
that  amount,  it  being,  also,  agreed 
that  plaintiff  should  towards  that 
liability  provide  an  additional  sum 
by  a day  named,  to  be  repaid  by  de- 
fendant to  him ; that  it  was  further 
agreed  that  any  error  in  the  said  ac. 
counting  should  be  corrected,  and 
plaintiff  should  give  up  to  defendant 
all  notes  and  securities,  belonging  to 
defendant,  which  plaintiff  before  and 
at  the  time  of  the  accounting  held, 
except,  &c. 

Breach , that  although  a reasonable 
time  had  elapsed,  &c.,  defendant  had 
not  paid  A.  & Co. 

Plea,  after  alleging  error  in  the 
said  accounting,  consisting  in  the 
fact  that  the  sum  agreed  to  be  paid 
paid  to  A.  & Co.,  which  defendant 
understood  to  be  due  plaintiff  alone, 
was  due  to  him  as  member  of  a part- 
nership, and  also  alleging  the  said 
sum  to  have  been  composed  of  vari- 
ous notes  made  by  defendant  to 
plaintiff,  but  for  and  on  account  of 
said  partnership,  and  the  claim  of  A. 


& Co.,  not  to  have  been  against 
plaintiff  alone,  but  against  said  part- 
nership,— that  after  said  accounting, 
and  before  action,  plaiutiff  endorsed 
said  notes  to  A.  & Co.,  in  settlement 
of  their  claim,  of  which  A.  & Co.  had 
given  defendant  notice. 

H eld,  on  demurrer,  plea  bad,  as  not 
shewing  that  the  notes,  which  had 
been  endorsed  away,  had  been  given 
for  the  cause  of  action  stated  in  the 
declaration. — Jones  v.  Cameron , 271. 

6.  Agreement  for  sale  of  land 
— E n cumbered,  title — Tender  of 
conveyance  — Condition  prece- 
dent— Pleading. 

The  first  count  of  the  declaration 
in  effect  stated  that  plaintiff,  being 
owner  of  certain  land  subject  to  two 
mortgages,  of  which  defendant  at  the 
time  had  notice,  agreed  to  sell  same 
to  defendant,  who,  on  his  part,  agreed 
to  buy,  for  $2,300,  of  which  $1,000 
were  to  be  paid  down,  under  apenalty 
of  $300,  to  be  paid  on  19th  Septem- 
ber following  by  either,  in  case  he 
refused  to  carry  out  the  agreement. 
Breach  : that  though  the  19th  of  Sep- 
tember had  passed,  and  plaintiff  had 
been  ready,  able  and  willing  to  ful- 
fil his  part  of  the  agreement,  and  to 
have  had  the  mortgages  discharged 
prior  to  that  date,  if  defendant  had 
paid  down  the  $1,000,  yet  defendant 
had  not  paid  the  $1,000,  efcc. 

The  second  count  was  similar  to 
the  first,  with  this  difference,  that  it 
stated  the  $1,000  were  to  be  paid 
down  for  the  purpose  of  satisfying  the 
mortgages,  and  it  further  averred  that 
plaintiff  executed  a deed  before  the 
19th  of  September,  ready  to  be  de- 
livered to  defendant  on  his  paying 
the  $1,000,  to  be  applied  as  aforesaid, 
and  otherwise  complying  with  the 
agreement  as  to  the  residue  of  the 
purchase  money,  of  which  defend- 
ant had  notice  ; yet  defendant  did 
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not  accept  the  conveyance  or  pay 
the  $1,000. 

Held,  on  , first  count  had 

as  not  showing  that  plaintiff  had 
made  or  tendered  any  conveyance  to 
defendant  at  the  time  of  action 
brought,  _ at  which  time  defendant 
was  not  obliged  to  pay  any  part  ot 
the  purchase  money  without  getting 
at  the  same  time  a good  title  to,  and 
conveyance  of,  the  land  from 
plaintiff. 

Held , also,  second  count  good,  as 
disclosing  a breach  of  contract  by  de- 
defendant to  pay  down  $1,000  as  a 
condition  precedent  to  his  receiving  a 
conveyance  for  plaintiff,  for  which 
plaintiff  was  entitled  to  maintain  an 
action  before  he  could  make  or  could 
be  called  upon  to  make  a good  title 
to  defendant. — Roster  v.  Holden , 331. 

7.  Covenant  in  mortgage 
securing  debt — Right  of  muni- 
cipal corporation  to  accept — 
Pleading. 

Declaration , that  defendant  by 
deed  covenanted  to  pay  plaintiffs 
£500  and  interest. 

Plea , that  th  deed  mentioned  was 
a mortgage  of  certain  lands,  which 
said  lands  were  not  for  the  use  of 
plaintiffs  as  a municipal  corporation, 
and  which  said  mortgage  was  subject 
to  a condition  for  re-conveyance  by 
plaintiffs  on  payment  to  them  by  de. 
fendant  of  the  said  £500  and  inter- 
est. Averment : that  plaintiffs  were 
a municipal,  and  not  a trading,  cor. 
poration,  and  had  no  power  in  law  to 
take  or  make  a conveyance  of  land 
except  for  their  use  as  a municipal 
corporation,  and  had  no  right 
and  power  in  law  to  accept  the  said 
conveyance  from  defendant,  and  to 
take  and  receive  the  benefit  of  the 
covenant  therein  contained. 

Replication,  that  one  A.  J.  was 
treasurer  of  plaintiffs,  and  was  in- 
debted to  them  in  £1,214  ; that  de- 
fendant was  his  surety  to  plaintiffs 


for  this  amount ; that  plaintiffs  re- 
covered a judgment  therefor  against 
defendant,  which  was  registered 
against  his  lands  ; that  defendant 
requested  time  from  plaintiffs  to  pay 
£500  thereof,  and  to  secure  payment 
executed  the  mortgage  in  question, 
which  contained  the  covenant  sued 
on  ; that  the  consideration  for  said 
covenant  was  the  said  judgment, 
and  plaintiffs  accepted  and  received 
said  mortgage  and  said  covenant  in 
payment,  satisfaction  and  discharge 
of  the  £500  due  on  said  judgment. 

Held,  on  demurrer,  plea  bad ; for 
that  there  was  nothing  to  prevent 
the  plaintiffs  from  giving  time  to  de- 
fendant, or  from  taking  from  him  the 
covenant  to  pay  at  the  expiration  of 
that  time  ; and  therefore,  Held,  re- 
plication good. — The  Corporation  of  the 
Town  of  Belleville  v Judd,  397. 

8.  Insurance — Condition 
against  encumbrance  by  appli- 
cant— Mortgage  by  assignee — 
Additional  , contents  of  proof 
of  less,  not  condition  precedent 
— Pleading. 

Declaration,  on  a policy  of  insur- 
ance made  to  plaintiffs. 

Second  plea,  setting  out.  among 
other  conditions,  that  if  after  insur- 
ance effected  the  applicant  encum- 
bered his  property  by  mortgage 
such  encumbrance  should  avoid 
the  policy,  unless  notice  thereof 
were  at  once  given  to  the  secretary 
and  the  company’s  consent  en- 
dorsed on  the  policy,  or  otherwise 
acknowledgd  by  the  secretary  in 
writing.  Averment,  that  after  the 
effecting  of  the  insurance,  and  after 
assignment  of  the  insured  premises 
and  the  policy,  and  before  the  fire, 
the  assignee  encumbered  the  said 
premises  by  mortgage,  and  that  no 
notice  of  the  same  was  ever  given 
to  defendants  or  their  secretary, 
nor  was  the  consent  of  the  company 
endorsed  on  the  policy  or  other 
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wise  acknowledged  by  the  secretary 
in  writing  according,  &c. 

Third  plea , that  by  a condition 
on  the  policy  any  loss  or  damage 
was  to  be  paid  within  three  months 
after  due  notice  and  proof  thereof 
made  by  the  insured  in  conformity 
with  the  by-laws  and  conditions 
annexed  to  the  policy  ; and  that 
such  proof  should  further  contain 
a certified  copy  of  the  written  por- 
tion of  the  policy.  Averment , de- 

nying that  the  proof  did  contain  such 
certified  copy : 

Held , on  demurrer,  pleas  bad  ; the 
second  because  the  condition  set  out 
applied  only  to  encumbrances  created 
by  the  applicant,  not  by  his  assignee ; 
and  the  third,  because  the  production 
of  the  written  part  of  the  policy  was 
not  a condition  precedent  to  the 
plaintiffs  right  to  recover. — Richard- 
son et  al.  v.  The  Canada  West 
Farmers'  Mutual  and  Stock  In- 
surance Company , 430. 

See  Bond — Mortmain  (Sta- 
tutes of) — Liquidated  Dam- 
ages  Building  Societies — 

Slander — Equitable  Plead- 
ings, 1 — Usury — Aeminstra- 
trix — Accord  and  Satisfac- 
tion— Dower. 


POLICY  OF  INSURANCE. 

Right  of  assignee  to  sue  in 
his  own  name,] — See  Insur- 
ance, 8. 

Divisibility  of.]  — lb. 

Avoided  as  against  assignee 
of \ by  reason  of  change  of  occu- 
pancy and  alterations  and  ad- 
ditions to  premises,  not  notified 
to  Co.  contrary  to  conditions, 
though  assignee  had  no  know- 
ledge of  them.]  — lb. 

PORT  HOPE,  LINDSAY  & 
PETERBORO’  R.  CO. 

See  Railways  and  Railway 

Cos.,  1, 


POSSESSION. 

Change  of,  under  Con.  Stats • 
U.  C.  ch.  45,  sec.  4.]  — See 
Interpleader,  2. 

POSTEA. 

Amendment  of  in  ejectment.] 
— See  Amendment,  2. 

PRACTICE. 

Motion  for  new  trial— Re- 
cord not  in  court — Practice. 

Under  Cons.  Stats.  U.  C.  cap.  22, 
sec.  238,  all  the  material  on  which 
to  move  for  a new  trial  must  be 
ready  and  filed  before  the  expiration 
of  the  fourth  day  of  the  ensuing 
term. 

Where  therefore,  the  deputy  clerk 
of  the  Crown  had  been  in  due  time 
instructed  by  the  agents  of  defen- 
dant’s counsel,  though  not  formally 
notified  under  the  statute,  to  forward 
the  nisi  prius  record  to  the  principal 
office  at  Toronto,  but  had  neglected 
to  do  so  until  the  fifth  day  of  terrn^ 
the  court  refused  a rule  nisi  for  a 
new  trial,  and  that,  too,  though  the 
judge  who  tried  the  cause,  entertain, 
ed  a very  strong  opinion  aga  nst 
the  justice  of  the  verdict. — 
Kitchen  v.  McIntyre  et  al.,  484. 

Pleadings  ordered  to  be  reduc- 
ed by  Master  at  party' s expense.] 
— See  Building  Societies. 

Objection  to  judge's  charge  for 
non-direction  or  misdirection, 
mustbe  taken  at  trial  in  criminal 
as  well  as  in  civil  cases.]  — See 
Criminal  Law,  4. 

See  Slander — Issue  Books 
— Certiorari — Appeal — Wai- 
ver— Fi.  Fa. — Insurance. 


PRINCIPAL  AND  AGENT. 

See  Insurance,  1. 
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PRINCIPAL  AND  SURETY. 

Release  of  surety.]  — See 

Pleading,  4. 

PRINTED  CONDITIONS. 

See  Insurance,  1. 


PRIORITY. 

Of  attachment  to  execution.] 
— See  Insolvency,  1. 

Of  execution  to  assignment.] 
— See  Insolvency,  2. 

Of  execution  to  attachment.] 
— See  Insolvency,  8. 


PROCEDENDO. 

See  Certiorari. 


PUBLIC  ROAD. 

See  Highways. 


QUIA  TIMET. 

See  Mortmain  (Statutes 

of). 


RAILWAYS  AND  RAIL- 
WAY COMPANIES. 

1.  P.  H.  L.  & P.  R.  Co. — 

Peterborough  branch  line — 
Damage  in  construction  of — 
Individual  liability  of  lessees 
and  their  assignees — 27  Vic. 

ch.  60. 

In  order  to  obtain  tbe  means  of 
constructing  a branch  line  from 
Peterborough  to  Millbrook,  the  Port 
Hope,  Lindsay  and  Peterborough 
Railway  Company  agreed  to  lease 
their  railway  to  T.  and  F.  under  the 
provisions  contained  in  the  preamble 
to  2 7 Vic  eh.  60,  and  the  branch 
line  was  accordingly  constructed  by 
T.  and  F.,  and  by  defendants  as 
their  assignees  : 


Held,  that  the  construction  of  the 
branch  line  under  the  authority  of 
the  company  had  been  sanctioned  by 
this  act,  which  had  also  confirmed 
to  the  lessees  the  right  to  maintain 
and  use  the  road  under  the  franchise 
of  the  company. 

Held,  also,  the  lessees,  and  the  de- 
fendants claiming  under  them,  were 
not  personally  liable  for  anything 
done  within  the  power  given  to  the 
company  under  the  acts  relating 
thereto. 

Defendants,  aa  such  assignees, 
laid  down  a double  track,  where 
there  had  been  before  but  a single 
one,  along  the  street  which  ran  at 
the  side  of  the  plaintiff’s  premises : 

Held,  following  W&rd  v.  G.  W.  R. 
Co,,  13  U.  C.  315,  that  if  the  con- 
siruction  of  this  double  track  affect- 
ed all  in  the  same  way  it  did  plain- 
tiff; he  had  no  individual  right  of 
action  but  that  the  remedy  for  the 
injury,  if  any,  must  be  by  indictment. 

Defendants  had  also  maintained 
a cutting  in  the  street  in  front  of  the 
plaintiff’s  house,  which  prevented 
the  street  being  used  as  it  formerly 
had  been  : 

Held,  that  if  plaintiff  had  been 
more  injuriously  affected  thereby 
than  others,  and  was  entitled  to  com- 
pensation for  the  damage  done,  re- 
dress must  be  sought  from  the  com- 
pany, and  not  from  defendants  in- 
dividually, as  exercising  its  rights 
and  franchise. — Hamilton  v.  Covert 
et  al.,  205. 

2.  Title  to  land — Plea  of 
Not  guilty — Railway  company 
— Damage  by  fire  from  locomo- 
tive— Negligence — Liability  and 
non-liability. 

Title  to  land  does  not,  on  mere 
suggestion,  necessarily  come  in  ques- 
tion under  a plea  of  Not  Guilty  by 
statute : the  general  rule  is,  that  it 
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must  not  only  be  pleaded,  but 
be  verified  by  affidavit. 

In  this  case,  which  was  an  appeal 
from  the  County  Court, 

Held,  that  though  defendants 
might  have  shewn,  upon  the  plea  of 
Not  Guilty,  that  for  want  of  title 
plaintiff  could  not  maintain  the  action 
for  injury  to  his  premises, yet  that  in 
the  absence  of  such  proof,  or  a Iona 
fide  tender  thereof,  the  mere  sugges- 
tion of  it  did  not  preclude  the  County 
Court  from  trying  the  real  cause  or 
action  which  was  within  its  juris- 
diction 

However  clear  the  rule  of  law  may 
be,  that  a party  may  kindle,  or  find- 
ing it  kindled,  may  permit  fire  to 
burn  on  his  own  land,  that  right  is 
restricted  to  the  condition  that  his 
neighbour  is  not  injured  thereby ; 
and  if  it  is  likely  by  spreading  to  in- 
jure him,  he  is  bound  to  put  it 
out,  or  exert  himself  so  to  do  ; other- 
wise, he  will  be  liable  for  any 
damage  sustained. 

In  this  case,  whilst  a locomotive  of 
defendants,  was  passing  over  their 
railway  track,  some  coals  of  fire 
dropped  therefrom  upon  the  track  and 
spread  into  the  plaintiff’s  land.  The 
evidence  shewed  that  defendants’ 
trackmen,  though  they  exerted  them- 
selves in  saving  defendants’  fence, 
made  no  exertion  to  extinguish  the 
fire  or  prevent  it  from  extending  to 
plaintiff’s  premises,  which  were  in 
consequence  considerably  damaged  : 

Held,  that  defendants  were  liable. 

Held,  also  on  the  authority  of 
Vaughan  v.  Taff  Vale  R.  Go.,  5 H.  & 
N.  679  that  where  there  is  no  neg- 
ligence either  in  the  construction  or 
the  management  of  the  locomotive 
of  a railway  company,  the  company 
the  company  are  not  liable  for  an  in- 
jury  resulting  from  the  mere  emission 
of  fire  therefrom  iuto  the  adjoining 
lands. — Bell  v.  Grand  Trunk  Railway 
Company,  252. 


RAPE. 

Sufficient  evidence  of  and 
proper  direction  to  jury.]  — See 
Criminal  Law,  4. 

Meaning  oj  phraseology  in 
indictment  for.]  — lb. 


RECORD. 

Amendment  of  ex  parte  at 
nisi  prius.]  — See  Amendment 
1. 

Not  in  court  on  motion  Jor 
new  trial.]  — See  Pratice. 


REFERENCE. 

To  arbitration  by  administra- 
trix of  differences  arising  in 
lifetime  of  intestate.]  — See  Ad- 
ministratrix. 

Compulsory .]  — See  Waiver. 


REGISTERED  TITLE. 
See  Evidence,  1. 


RELEASE. 

Of  surety  under  Insolvent 
Act.]  — See  Pleading,  4. 

Oj  dower , during  overture , to 
purchaser.  I — See  Dower. 


REPAIRS. 

See  Covenant  to  repair. 


REYIYOR. 

Executor  de  son  tort — Con . 
Stats.  U.  C.  ch.  22,  sec.  134 — - 
Plea  of  Ne  ungues  executor — 
Rule  in  appeals . 

An  action  commenced  against 
an  intestate  may,  under  Con.  Stats. 
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U.  C.  ch.  22,  sec.  134,  be  revived  and 
continued  against  his  executors  de 
son  tort. 

This  question  cannot  be  raised 
under  a plea  of  Ne  unques  executor. 

The  general  rule  in  matters  of 
appeal  is,  that  unless  the  appelate 
court  can  say  that  the  judgemnt  of 
the  court  appealed  against  is  clearly 
wrong,  that  judgment  stands.—  Keena 
t.  O'Hara  ( Executrix ),  435. 

BALE  OF  GOODS. 

See  Interpleader,  2. 

An  unreasonable  time  must 
not  elapse  after  sale  by  sheriff ', 
before  removal , to  protect  from 
distress  for  rent.] — See  Trade 
Fixtures. 

No  implied  warranty  that 
article  sold  is  free  from  latent 
defects  unknown  to  seller , and 
ivithout  fraud  on  his  part.]  — 
See  Warranty. 


SETTLEMENT  OF 
ACCOUNTS. 

See  Pleading,  5. 


SHERIFF. 

Goods  sold  by,  must  be  re- 
moved within  reasonable  time 
to  protect  them  from  distress 
for  rent.]  -See  Trade  Fixtures. 


SLANDER. 

Slander  of  title  and  libel  in 
same  publication — Pleading — 
General  verdict — Misdirection, 
insufficiency  of  grounds  of 
motion  for — Practice. 

The  declaration  stated  that  de* 
fendant  falsely  and  maliciously 
caused  to  be  printed  and  published 
of  and  concerning  plaintiff,  and  of 

48. 


and  concerning  him  in  relation  to 
his  business,  and  of  and  concern- 
ing certain  letters  patent  and  the 
invention  patented,  and  plaintiff  as 
inventor  and  proprietor  thereof, 
the  following:  Caution : to  all  per- 

sons who  may  be  entering  into  any 
arrangements  with  J.  M.  C.,  for  his 
self-acting  cattle  and  stock  pump 
who  claims  to  have  patented  the 
same  in  April  last,  I wish  by  this 
notice  to  caution  the  public  against 
having  anything  to  do  with  Cousin# 
or  his  pumps,  it  being  an  infringement 
on  my  patent  which  was  obtained  by 
me  in  1858.  I intend  to  prosecute  him 
immediately.  Beware  of  the  fraud 
and  save  costs.” 

Held,  that  the  declaration  set  out 
a cause  of  action  for  slander  of  title, 
in  the  allegation  that  plaintiff’s  pump* 
were  an  infringement  on  defendant’s 
patent,  for  which  defendant  inten- 
ded to  prosecute  plaintiff  immediate- 
ly. 

Held,  also,  that  it  disclosed  a libel 
on  plaintiff  personally,  in  the  caution 
to  all  persons  about  to  enter  into 
arrangements  with  plaintiff  for  his 
pump,  against  having  anything  to  do 
with  plaintiff  or  his  pumps,  and  in 
the  words,  “beware  of  the  fraud,” 
ih  relation  to  the  infringement  of 
the  patent. 

Held,  therefore  that  defendant 
being  entitled  under  the  law  and 
evidence  to  a verdict  as  to  the 
former,  the  verdict  for  plaintiff, 
which  was  general,  must  be  set  aside, 
unless  he  would  consent  to  confine 
it  to  the  general  issue  applicable  to 
the  personal  part  to  the  libel. 

In  such  an  action  the  attention 
of  the  jury  should  be  directed  to 
the  separate  character  of  the  public- 
ation, in  view  of  their  finding  one 
part  to  be  true  and  the  other  untrue ; 
and  the  damages  should  be  awarded 
for  that  part  whichfis  untrue. 

16,  u.  c.jo.  p. 
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An  objection  taken  by  either  party 
to  the  case  of  the  other,  or  to  any 
part  of  the  proceedings,  and  ruled 
upon  by  the  judge,  is  not  to  be  deemed 
an  objection  to  that  ruling,  so  as  to 
entitle  the  party  to  move  for  mis- 
direction; for  to  enable  him  to  do 
this  he  ought  at  the  time  expressly 
to  object  to  the  ruling  in  question 
and  request  the  judge  to  note  his  ob. 
jection  thereto,  and  the  terms  to 
which  it  is  subject. — Cousins  v.  Mer- 
rill, 114. 

SPECIAL  CONDITIONS. 
See  Bill  of  Lading. 


STATUTES. 

29  Car.  II.,  ch.  3,  sec.  4.]  — 
See  Goodwill  of  Profession- 
al Business. 

9 Geo.  II.,  ch.  36.]  — See 
Mortmain  (Statutes  of). 

* 12  Vic.,  ch.  35.]—  See  Un- 
skilful Survey  of  Lands,  2. 

Con  Slats.  U.  C.,  ch.  2 2,  sec. 
154.]  — See  Bevivor. 

Ch.  2 2,  sec.  171.]  — See  Ad- 
ministratrix. 

Ch.  Z2,  sec.  203.]  — See  Is- 
sue Books. 

Ch.  30.  sec.  8.]  — See  Inter- 
pleader, 2. 

Ch.  32,  sec.  21.] — See  Com- 
mission to  examine  Witnesses, 

1,  2. 

Ch.  45,  sec . 4.]  — See  Inter- 
pleader, 2. 

Ch.  48,  sec.  15.]  — See  Flow- 
ing Water. 

Ch.  52,  sec.  30.]  — See  Equi- 
table Pleadings,  1. 

Ch.  54,  sec.  341.]  — See  Mu- 
nicipal Corporations,  1. 

Ch.  58.]  — See  Building 
Societies. 


Ch.  90.]  — See  Dower. 

Ch.  93.] — See  Survey  of 
Lands,  1,  2. 

Ch.  124,  sec.  2.] — See  Jus- 
tices of  the  Peace. 

Ch.  126,  sec.  341.]—  See 
Municipal  Corporations,  1. 
Con.  Stats.  C.,  Ch.  23,  secs.  1, 
2,  3,  4,  7,  8.]  — See  Pleading, 
1. 

Ch.  58.] — See  Usury. 

23  Vic.,  ch.  2,  secs.  15,  16, 
21,sw5-s.2.]  — See  Pleading, 1, 

Ch.  25,  sec.  4,  sub-s.  6.]  — 
See  Exemption  Act. 

26  Vic.,  ch.  SI.]— See  Hu- 
ron College.] 

27  Vic.,  ch.  60.  [ — See  Rail- 
ways and  Railway  Co’s.,  1. 

27  & 28  Vic.,  ch.  4,  sec.  9.] 
— See  Bill  Stamp  Act. 

27  & 28  Vic.,  ch.  17.J  — See 
Insolvency,  1. 

28  Vic.,  ch.  19.] — See  In- 
terpleader, 1,  2. 

29  Vic,,  ch.  IS.]— See  In- 
solvency, 1, 


STAY  OF  PROCEEDINGS. 

Cannot  be  ordered  until  de- 
livery and  taxation  of  attorney's 
bill,  in  an  action  pending  there- 
for.] — See  Costs. 


SURETY. 

Release  of.]  — See  Pleading, 

4. 


SURGEON. 

Relationship  to  patient  is  one 
of  trust  and  confidence,  and  any 
settlement  made  through  him, 
in  consequence  of  advice  given 
mala  fide,  will  be  set  aside. ] — 
See  New  Trial. 
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Goodwill  of  business  of,  may 
be  sold  by  personal  representa- 
tive and  contract  enforced, 
where  price  agreed  upon,  j — See 
Goodwill  of  Professional 
Business. 


SUBPBISE. 

Illegal  distress  — Fxcessive 
damages — New  trial  refused . 

The  different  counts  of  the  de- 
claration were  such  as  to  inform  the 
defendants  what  they  would  be  oblig- 
ed to  prove ; one  of  the  defendants, 
in  fact,  who  was  chiefly  interested 
in  the  action,  admitted  that  he  was 
aware  of  this,  but  that  he  trusted  to 
the  evidence  of  a witness  whom  he 
had  known  for  many  years,  and  on 
whose  veracity  he  placed  implicit 
reliance ; at  whose  instance,  more- 
over, the  distress,  out  of  which  the 
action  arose,  had  been  made  for  his 
own  protection  as  surety  for  the  plain- 
tiff, the  tenant  of  the  premises  dis- 
trained upon.  This  witness,  how- 
ever, disappointed  the  defendant  in 
his  testimony ; but  a witness  was 
present  at  the  trial  who,  it  was  ad- 
mitted by  defendants’  counsel,  would 
to  some  extent  have  contradicted  the 
other,  ile  was  not,  however,  called 
as  it  was  not  considered  that  his  con, 
tradication  would  have  established 
the  defence, which  had  been  complete- 
ly displaced  by  the  evidence  of  the 
witness  who  had  proved  adverse. 
But  no  sufficient  enquiry,  it  appear- 
ed, had  been  made  before  the  trial  as 
to  what  this  witness  would  state  : 

Held , not  sufficient  surprise  to 
warrant  the  granting  a new  trial. 

Semble , that  had  inquiry  been  made 
and  the  -witness  afterwards  deposed 
differently  from  what  he  stated  he 
would,  there  would  have  been  sur- 
prise in  this. 

The  value  of  the  goods  seized  was 


proved  to  be  about  $450,  but  the  jury 
gave  a verdict  for  $700  : 

Held,  that,  upon  the  facts  stated 
below,  the  damages  were  not  exces- 
sive.— Walcott  v.  Stolicker  et  al.,  555. 

No  ground  of,  that  an  indict- 
ment fixed  one  date,  while  the 
evidence  both  at  the  trial  and 
inquest  pointed  to  another.]  — 
See  Criminal  Law,  2. 

Absence  of  witness .]  — See 

Evidence,  1. 


SUBBENDEB. 

See  Equitable  Pleadings,  2 
— Landlord  and  Tennant. 


SUBYEY  OF  LANDS. 

1.  Erroneous  survey  of  lands 
— Con.  Stats.  U.  C . ch.  98 — 
Improvements — Compensation 

Held,  following  Campbell  v.  Fergu- 
son, 4 C.  P.  414,  that  the  ‘-Act  re- 
specting the  survey  of  lands  in  Upper 
Canada,”  (Con.  Stats.  U.  C.  ch.  93), 
applies  to  private  as  well  as  to  public 
or  government  surveys : and,  there- 
fore, 

Held,  in  ejectment,  where  defend- 
ant by  his  notice  claimed  compensa- 
tion for  improvements  made  on  plain- 
tiff’s land  after  an  erroneous  survey 
by  a party  employed  by  the  latter,  at  - 
the  same  time  stating  that  he  did  not 
intend  to  contest  plaintiff’s  title  to 
the  land,  but  would  surrender  pos- 
session on  being  paid  for  his  improve- 
ments, that  defendant  was  entitled 
to  recover  therefor,  and  a rule  to  set 
aside  the  assesment  of  damages  was 
discharged. — Hutton  v.  Trotter.  367, 

8.  Unskillful  survey  of  lands 
— 12  Vic.  ch.  35 — Con.  Stats. 
U.  C.  ch.  93 — Improvements. 
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Campbell  v.  Ferguson , 4 C.  P.  414, 
and  Hutton  v.  Trottsr,  16,  C.  P.  367, 
followed  as  to  unskilful  survey  of 
lands,  under  12  Vic;  ch.  35,  and  Con. 
Stats.  U.  C.  ch.  93. 

A well  and  a rail  fence  held  evi- 
dence to  go  to  a jury  of  improvements 
under  the  above  Acts. — Morton  v. 
Lewis , 485. 

Crown  survey  of  public  road.] 
— See  Highways. 


TAXATION. 

Of  bill  of  costs , cannot  be  di- 
rected under  order  also  direct- 
ing their  delivery.]  — See  Costs. 


TELEGRAMS  AND  LET- 
TERS. 

Contract  arising  out  of.]  — 
See  Contract. 


TENDER  OF  CONVEY- 
ANCE. 

See  Pleadings,  6. 


TIMBER  DUES. 

See  Pleading,  1. 


TITLE. 

Registered.]  -See  Evidence, 


TITLE  TO  LAND. 

Does  not , on  mere  suggestion , 
necessarily  come  in  question 
under  a plea  of  not  guilty  by 
statute.]  See  Railways  & Rail- 
way Companies. 


TRADE  FIXTURES. 

Execution  against  goods — 


— S ale  — Non-removal  before 
distress  for  rent — Landlord  and 
tennant — Liability  under  ex- 
ecution against  tenant. 

Although  the  rule  of  law  is  clear 
that  goods  seized  by  the  sheriff  can- 
not be  distrained  in  his  custody,  still 
such  goods  must  be  removed  withiu 
a reasonable  time  after  the  sale,  in 
order  to  protect  the  rights  of  the  pur- 
chaser against  a distress  for  rent. 

In  this  case  the  seizure  took  place 
on  the  20th  October,  and  the  sale  to 
plaintiffs  on  the  6th  December  fol- 
lowing, but  in  consequence  of  an  at- 
tachment from  the  Insolvent  Court, 
a claim  for  taxes,  and  defendant’s 
claim  for  rent,  the  sheriff  was  not  in 
a position  to  give  plaintiffs  possession 
before  27th  December,  when  he  noti- 
fied them  that  they  might  remove 
the  goods.  Plaintiffs  did  not,  how- 
ever, commence  to  remove  them  be- 
fore the  5th  of  January,  on  which 
day  defendants  put  in  or  threatened 
to  put  in  a distress  for  rent,  which 
had  accrued  on  the  1st  December 
previously,  and  after  the  seisure  of 
the  goods. 

Held , A.  Wilson,  J.  dubitante , that 
the  goods  had  not  been  removed 
within  a reasonable  time  either  after 
the  sale  or  after  notice  to  plaintiffs 
to  remove  them,  and  that  in  either 
view  they  were  liable  to  defendant’s 
distress  for  rent. 

The  rule  respecting  trade  fixtures, 
as  between  landlord  and  tennant,  is, 
that  all  such  as  can  be  removed  with- 
out materially  injuring  the  building 
may  be  removed  by  the  tennant,  and 
that  what  is  so  removable  is  liable  to 
sale  under  an  execution  against  him- 

In  this  case  it  appeared  that  the  ex- 
ecution debtor  had  leased  from  defend, 
ant  certain  premises  in  which  were  an 
engine  an  boiler, to  be  left  by  him  in  re. 
pair  on  the  determination  of  his  lease  5 
that  finding  both  unfit  for  his  purposes 
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a larger  cylinder  was  put  into  the 
engine  with  defendant’s  consent  and 
partly  at  her  expense,  which  on  being 
broken  was  replaced  by  another  at 
the  tenant’s  expense,  as  also  a shaft* 
crank,  fly-weel,  connecting-rod,  slides 
&c.,  with  a different  kind  of  engine- 
pump.  A new  boiler,  also,  instead  of 
the  old  one,  was  put  into  the  premises 
by  the  tenant,  and  was  by  brick- work 
attached  to  the  freehold:  it  was, 
also,  removable.  All  the  additions 
made  by  the  tenant  had  been  so  made 
for  the  purposes  of  his  trade,  and 
though  attached  to  the  freehold  could 
be  removed  with  little  injury  thereto, 
the  machinery  being  admitted  by 
holes  made  in  the  walls  and  the 
shafting  attached  to  the  building* 
There  were,  also,  certain  drying 
presses,  rats  and  cocks  in  the  build- 
ing, and  all  were  placed  upon  a 
temporary  flooring  supported  on 
scantling  andtressle-worknot  let  into 
the  walls  or  ground : the  partitions 
of  the  building  were  of  wood. 

Held,  that  the  engine  in  its  entire 
state  belonged  to  defendant,  as  part 
of  the  freehold,  and  was  not  liable  to 
seizure  under  execution ; but  that 
the  temporary  floors,  scantling,  par- 
titions, presses,  shafting,  other  than 
had  been  before  in  the  building,  vats 
and  cocks,  were  all  trade  fixtures> 
and  so  liable  to  seizure  under  execu- 
tion.— Hughes  et  al.  v.  Towers , 287. 


TRESPASS  (JOINT.) 
See  Amendment,  1. 


USER. 

See  Highways. 


USURY. 

Act  respecting  interest  (Con, 
S tats.  C .,  chfi  58) — Banks — 
Usury — Pleading. 


Held , on  demurrer  to  the  pleas  set 
out  below,  that  in  a plea  of  usury  to 
an  action  brought  by  a bank  on  a 
promissory  note  discounted  by  them, 
it  is  unecessary  to  allege  that  there 
was  a contract  for  the  taking  of  a 
greater  rate  of  interest  than  7 per 
cent,,  the  rate  allowed  by  statute,  and 
that  the  defence  of  usury  is  sufficiently 
set  up  by  describing  the  offence  in  the 
very  words  of  the  statute. 

Held,  also,  that  where  a bank 
usuriously  stipulates  for  a greater  rate 
of  interest  than  that  allowed  by  law, 
as  a condition  of  the  loan,  although 
the  submission  to  such  terms  by  the 
borrower  may  in  one  sense  be  called 
a contract,  inasmuch  as  it  is  not  an 
act  of  fraud  or  an  act  ex  delicto,  yet  it 
is  that  species  of  unilateral  contract 
which  is  sufficiently  described  by  and 
jn  the  very  words  of  the  statute, 
without  stating  in  express  terms  that 
there  was  in  fact  a contract  for  the 
usurious  transaction. 

Sernble,  that  with  respect  to  all 
other  bodies  but  banks  the  usury 
must  arise  by  contract,  as  heretofore. 

Held,  further,  that  it  sufficiently 
appeared  by  the  first  plea  that  the 
note  sued  on  was  made  and  exe- 
cuted by  the  defendants  as  stipulated 
for  by  the  plaintiffs,  and  that  the 
plaintiffs  did  thereupon  stipulate  for 
and  did  take,  reserve  and  exact  a 
higher  rate  of  discount  or  interest 
than  7 per  cent,  per  annum  taken  in 
advance,  by  taking  the  half  per  cent, 
upon  the  note  which  was  not  boaa 
fide  payable  in  Montreal,  but  was 
made  so  payable  with  the  “ corrupt 
intent,”  which  was  expressly  alleged, 
“ of  taking  more  than  7 per  cent,  in 
contravention  of  the  statute.” 

Held,  also,  that  a bank’s  stipu- 
lating for  more  than  7 per  cent., 
(although  prohibited  by  the  statute) 
is  not  usury  under  the  statute,  but 
that  usury  consists  in  the  reserva - 
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tion  or  taking  of  more  than  seven  per 
cent. 

Qucere,  whether,  in  order  to  render 
void  a note  made  in  contravention 
of  the  Act,  the  making  of  the  note 
must  have  been  stipulated  for  as  well 
as  that  the  excessive  rate  of  interest 
shall  be  afterwards  taken  upon  it. 

Held,  also,  that  the  second  plea  was 
clearly  insufficient,  inasmuch  as  all 
the  facts  which  constitute  the  alleged 
usury  must  he  fully  set  forth,  and  it 
neither  shewed  that  the  note  was 
made  payable  at  a different  agency 
from  that  at  which  it  was  discounted 
for  the  purpose  of  enabling  the  plain, 
tiffs  under  colour  of  such  an  arrange- 
ment to  take  more  than  7 per  cent. ; 
nor  that  the  plaintiffs  did  any  more 
than  discount  the  note  and  charge 
the  half  per  cent.,  which  they  were 
fully  entitled  to  do  in  consequence  of 
its  being  made  payable  by  the  defen- 
dants at  Montreal;  nor  that  they 
had  any  knowledge  of  such  a note 
having  been  made  at  all  until  it  was 
presented  to  them  for  discount. 

The  fourth  plea  was  held  insuf- 
ficient, as  containing  no  allegation 
sufficiently  identifying  the  money 
claimed  on  the  account  stated  with 
the  money  claimed  in  the  first  count  . 
but,  Held,  that  it  was  no  objection  to 
this  plea  that  it  sought  to  put  in  issue 
merely  matter  of  evidence,  viz.» 
whether  the  note  was  the  evidence 
by  which  the  plaintiff  intended  to 
support  the  account  stated. 

Held,  also,  that  an  averment,  stat- 
ing the  identify  of  the  causes  of 
action  in  the  two  counts,  accom- 
panied with  the  statements  in  the 
first  plea  were  true  in  substance  and 
in  fact,  would  have  been  a complete 
plea. 

Held,  also,  that  the  fifth  ground  of 
demurrer  to  the  first  plea  failed,  in- 
asmuch as  the  plea  was  not  a plea  of 
accord  and  satisfaction,  and  only 


stated  the  former  debt  by  way  of  in- 
ducement.— City  Bank  v.  Macdonald 
et  al.  215. 

The  question  of  usury  or  no 
usury  is  for  the  jury,  not  for  the 
court.]  — See  Building  Socie- 
ties. 


VARIANCE. 

Between  declaration  and 
award  produced,  in  the  omission 
of  portion  of  award  adjudged 
had,  immaterial.]  — Assess- 
ment of  Damages. 


VARIATION  OF  WRITING. 

Evidence  held  admissible  to 
shew  that  hy  the  term  “charter  ” 
it  was  not  intended  to  sell  the 
franchise  of  an  incorporated 
Co.,  hut  a mere  claim  against 
or  right  in  the  Co.  capable  of 
being  legally  sold. — See  Evi- 
dence, 8. 


VERDICT. 

Where  neither  perverse  nor 
contrary  to  law  and  evidence , 
though  somwhat  again  st  judge' s 
charge,  ivill  not  be  interfered 
with , if  evidence  to  sustain  it.] 
— See  Criminal  Law,  8. 

As  a rule  the  court  will  not 
interfere  zvith,  if  sufficintly 
sustained  by  evidence .] — lb. 

See  Slander. 


WAIVER. 

Compulsory  reference — En- 
larging appointment  under — 
Waiver  ofnght  to  move  against 
order — Practice. 
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ence  was  made  in  Chambers  and 
served  the  same  day  on  defend- 
ant’s attorney.  Under  this  order 
the  arbitrator  made  an  appoint- 
ment for  16th  May  following,  when 
plaintiff  attended  with  four  wit- 
nesses to  prove  his  account.  An 
enlargement,  applied  for  by  de- 
fendant’s attorney,  until  the  22nd 
was  opposed  by  plaintiff,  but  was 
afterwards  consented  to  and  allow- 
ed on  the  terms,  that,  in  case  of  an 
award  made  in  plaintiff’s  favour  on 
or  before  the  24th,  defendant  was 
to  have  up  to  the  26th  inclusive  to 
move  against  it,  but  if  no  award 
made  on  the  34th,  defendant  was 
not  to  be  bound  by  the  consent. 
On  21st  defendant  moved  to  set 
aside  the  order  for  reference.  No 
notice  was  given  to  plaintiff  of  this 
intended  motion,  or  that  the  en- 
argeement  sought  for  was  to  be 
without  prejudice  : 

Held , that  defendant  had  waived 
his  right  to  move  against  the  order. 

Woodcock  v.  Kilby,  4 Dowl.  Pr. 
Ca.  730,  referred  to,  as  indicating 
the  course  defendant  should  have 
taken  to  enable  him  to  move  : and 
‘ Semble,  that  the  defendant  applied 
to  the  same,  or  some  other  judge,  for 
a rescission  of  the  order,  and  in  case 
of  failure  had  given  notice  of  his  in- 
tention to  M move  the  court  as  soon  as 
it  should  sit,  and  renewed  such 
notice  when  served  with  the  arbitra- 
tor’s appointment,  protesting,  in  case 
he  was  forced  on,  against  the  proceed- 
ings, and  both  plaintiff  and  arbitrator 
were  clearly  informed  of  this, — he 
would  have  been  in  a possession  to 
make  a motion,  if  the  judge  ought 
not  to  have  made  the  reference. — 
Barton  v.  Hubertus,  440. 

Of  presentment  and  notice  of 
dishonour.] — See  New  Trial 
Eefused. 

See  Insurance,  1 — Equita- 
ble Pleadings,  1. 


WARRANTY. 

Sale  of  goods — Latent  defects 
— Absence  of  knowledge,  or  of 
fraud , on  part  of  seller — Im- 
plied warrant. 

The  law  does  not  imply  a warranty 
that  the  article  shall  be  free  from  la- 
tent defects  unknown  to  the  seller, 
and  without  fraud  on  his  part. 

In  this  case  defendant  sold  to 
plaintiff  certain  seeds  put  up  in 
small  parcels,  and  each  labelled 
with  the  name  of  the  seeds  it  con- 
tained ; there  was  no  evidence  that 
defendant  knew  of  any  defect  in 
the  seeds,  some  of  which,  it  ap- 
peared, did  not  when  sown  come  up 
and  grow. 

Held,  reversing  the  judgment  of  the 
County  Court,  that  there  was  no 
implied  warranty  that  the  seeds  were 
fresh  or  otherwise  good  and  fit  for 
growing,  and  that  they  would  grow 
but  merely  that  the  packages  con- 
tained such  seeds  as  the  labels  indi- 
cated ; and  that  to  a sale  of  this  kind 
the  maxim  11  caveat  emptor ” mus, 
apply. 

The  third  count  of  the  declaration 
alleged  that  defendant,  by  fraudulent 
ly  representing  the  seeds  to  be  good 
and  fresh,  &c.,  induced  plaintiff  to 
buy  them  : 

Held,  that  if  the  defendant  had 
known  that  the  seeds  would  not  grow 
by  reason  of  age  or  defect  in  drying 
or  keeping,  he  would  have  been  liable 
for  the  deceit  in  the  fraudulent  repre- 
sentation made. — Snelgrove  v.  Bruce 
561. 


WORDS  (CONSTRUCTION 

OE.) 

“ Signed  ” before  lessor's 
name.]  — See  Huron  College. 

“ Deliver  inf  in  condition  on 
policy  of  insurance.]  — See  In- 
surance, 1. 

See  Covenant  to  Repair. 


